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SUMMARY': The Federal Energy Regulatory Commission affirms its basic
determinations in Order No. 1000, amending the transmission planning and cost
allocation requirements established in Order No. 890 to ensure that Commission-
jurisdictional services are provided at just and reasonable rates and on a basis that is just
and reasonable and not unduly discriminatory or preferential. This order affirms the
Order No. 1000 transmission planning reforms that: (1) require that each public utility
transmission provider participate in a regional transmission planning process that
produces a regional transmission plan; (2) provide that local and regional transmission
planning processes must provide an opportunity to identify and evaluate transmission
needs driven by public policy requirements established by state or federal laws or
regulations; (3) improve coordination between neighboring transmission planning regions
for new interregional transmission facilities; and (4) remove from Commission-approved

tariffs and agreements a federal right of first refusal. This order also affirms the Order
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No. 1000 requirements that each public utility transmission provider must participate in a
regional transmission planning process that has: (1) a regional cost allocation method for
the cost of new transmission facilities selected in a regional transmission plan for
purposes of cost allocation and (2) an interregional cost allocation method for the cost of
new transmission facilities that are located in two neighboring transmission planning
regions and are jointly evaluated by the two regions in the interregional transmission
coordination process required by this Final Rule. Additionally, this order affirms the
Order No. 1000 requirement that each cost allocation method must satisfy six cost

allocation principles.
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l. Introduction

1. In Order No. 1000, the Commission amended the transmission planning and cost
allocation requirements established in Order No. 890 to ensure that Commission-
jurisdictional services are provided at just and reasonable rates and on a basis that is just
and reasonable and not unduly discriminatory or preferential. Order No. 1000’s
transmission planning reforms require: (1) each public utility transmission provider to
participate in a regional transmission planning process that produces a regional
transmission plan; (2) that local and regional transmission planning processes must
provide an opportunity to identify and evaluate transmission needs driven by public
policy requirements established by state or federal laws or regulations; (3) improved
coordination between neighboring transmission planning regions for new interregional
transmission facilities; and (4) the removal from Commission-approved tariffs and
agreements of a federal right of first refusal.

2. Order No. 1000 also requires that each public utility transmission provider must
participate in a regional transmission planning process that has: (1) a regional cost
allocation method for the cost of new transmission facilities selected in a regional
transmission plan for purposes of cost allocation and (2) an interregional cost allocation
method for the cost of new transmission facilities that are located in two neighboring
transmission planning regions and are jointly evaluated by the two regions in the

interregional transmission coordination process required by this Final Rule. Order No.
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1000 also requires that each cost allocation method must satisfy six cost allocation
principles.

3. Taken together, the reforms adopted in Order No. 1000 will ensure that
Commission-jurisdictional services are provided at just and reasonable rates and on a
basis that is just and reasonable and not unduly discriminatory or preferential. The
Commission therefore rejects requests to eliminate, or substantially modify, the various
reforms adopted in Order No. 1000; however, we do make a number of clarifications.*

We address each of the arguments made by petitioners in turn.?

! No changes are being made to the regulatory text previously adopted, because
any reference to Order No. 1000 (as well as to Order Nos. 888 and 890) in the existing
regulatory text is meant to include any clarifications or changes made in subsequent
orders on rehearing or clarification (e.g., Order Nos. 888-A, 890-A, and the instant Order
No. 1000-A, etc.). The Commission has chosen this convention to help promote
readability of the regulatory text.

2 A list of petitioners filing requests for rehearing and/or clarification is provided
in Appendix A. An untimely request for rehearing was filed by the New Jersey Board of
Public Utilities (New Jersey BPU). Pursuant to section 313(a) of the Federal Power Act
(FPA), 16 USC 8251(a) (2006), an aggrieved party must file a request for rehearing
within thirty days after the issuance of the Commission’s order. Because the 30-day
rehearing deadline is statutory, it cannot be extended, and New Jersey BPU's request for
rehearing must be rejected as untimely. Moreover, the courts have repeatedly recognized
that the time period within which a party may file an application for rehearing of a
Commission order is statutorily established at 30 days by section 313(a) of the FPA and
that the Commission has no discretion to extend that deadline. See, e.g., City of
Campbell v. FERC, 770 F.2d 1180, 1183 (D.C. Cir. 1985); Boston Gas Co. v. FERC, 575
F.2d 975, 977-79 (1st Cir. 1978).
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1. The Need for Reform

A. Final Rule
4. In Order No. 1000, the Commission concluded that it was appropriate to adopt the
package of reforms addressing transmission planning and cost allocation set forth in the
order, stating that its review of the record, as well as recent studies, indicated that the
transmission planning and cost allocation requirements of Order No. 890° were an
inadequate foundation for public utility transmission providers to address challenges they
currently face or will face in the near future.* The Commission found that the record was
adequate to support its conclusion that the existing requirements of Order No. 890 are too
narrowly focused geographically and fail to provide for adequate analysis of the benefits
associated with interregional transmission facilities traversing neighboring transmission
planning regions.”
5. The Commission found that recent increases in transmission investment in fact

support the need to ensure that transmission planning and cost allocation requirements are

® Preventing Undue Discrimination and Preference in Transmission Service,
Order No. 890, FERC Stats. & Regs. 1 31,241, order on reh’g, Order No. 890-A, FERC
Stats. & Regs. 1 31,261 (2007), order on reh’g, Order No. 890-B, 123 FERC {61,299
(2008), order on reh’g, Order No. 890-C, 126 FERC { 61,228 (2009), order on
clarification, Order No. 890-D, 129 FERC 1 61,126 (2009).

“1d. P 42.
°|d. P 373.
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adequate to support more efficient and cost-effective investment decisions.® It noted that
this increase appears to be only the beginning of a longer-term period of investment in
new transmission facilities, which is being driven, in part, by changes in the generation
mix. Specifically, the Commission explained that existing and potential environmental
regulation and state renewable portfolio standards are driving significant changes in the
mix of resources, resulting in the early retirement of some coal-fired generation,
increased reliance on natural gas for electricity generation, and large-scale integration of
renewable generation.” The Commission stated that these shifts in the generation fleet
increase the need for new transmission and that the existing transmission grids were not
built to accommodate them.® It stated that the increased focus on investment in new
transmission projects makes it even more critical to implement the reforms to ensure that
the more efficient or cost-effective projects come to fruition. In short, the Commission
stated that the record in this proceeding and the cited reports confirm that additional, and
potentially significant, investment in new transmission facilities will be required in the
future to meet reliability needs and integrate new sources of generation. The

Commission concluded that it was, therefore, critical that it act now to address

°1d. P 44,
"1d. P 45.
8 1d.
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deficiencies to ensure that more efficient or cost-effective investments are made as the
industry addresses these challenges.

6. The Commission then stated that it would not wait for systemic problems to
undermine transmission planning before action is taken. Rather, the Commission
concluded that it must act promptly to establish the rules and processes necessary to
allow public utility transmission providers to ensure planning of and investment in the
right transmission facilities as the industry moves forward to address the many challenges
it faces. The Commission noted that such planning is a complex process that requires
consideration of a broad range of factors and an assessment of their significance over a
period that can extend decades into the future, and that the development of transmission
facilities can involve long lead times and complex problems related to design, siting,
permitting, and financing.? Given the need to deal with these matters over a long time
horizon, the Commission concluded that it is appropriate and prudent to act at this time
rather than allowing the problems in transmission planning and cost allocation to
continue or to increase.

7. The Commission concluded that its actions are consistent with the D.C. Circuit’s

opinions in National Fuel and Associated Gas Distributors.'® Consistent with National

®1d. P 50.
191d. P 51 (citing National Fuel Gas Supply Corp. v. FERC, 468 F.3d 831 (D.C.

(continued...)
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Fuel, the Commission found that the problem it seeks to resolve, i.e., the narrow focus of
current planning requirements and the shortcomings of current cost allocation practices,
represents a significant “theoretical threat” that justifies Order No. 1000’s requirements
and is not one that the Commission can address adequately or efficiently through the
adjudication of individual complaints."* The Commission explained that the actual
experiences cited in the record provide additional support for action but are not necessary
to justify the remedy, and that the remedy is justified by the theoretical threat identified
therein,*?

8. The Commission also explained that the facts and findings of Associated Gas
Distributors are in no way comparable to the matters involved in this proceeding.™® It
disagreed that its reforms will have an impact on the industry that is comparable to the
impact at issue in Associated Gas Distributors. The Commission pointed out that

compliance with Order No. 1000 will involve the adoption and implementation of

additional processes and procedures, and that many public utility transmission providers

Cir. 2006) (National Fuel); Associated Gas Distrib. v. FERC, 824 F.2d 981 (D.C. Cir.
1985) (Associated Gas Distributors)).

1d. p52.
1214, p 53.
131d. P 54-55.
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already engage in processes and procedures of this type, even if some public utility
transmission providers may need to do more than others to comply.**

9. The Commission disagreed with assertions that it relied on unsubstantiated
allegations of discriminatory conduct or that the current Order No. 890 processes have
not been in place long enough to justify the reforms. It stated that it need not make
specific factual findings of discrimination to promulgate a generic rule to ensure just and
reasonable rates or eliminate undue discrimination.

10.  The Commission disagreed with claims that any concerns with current
transmission planning and cost allocation processes are better dealt with on a case-
specific basis rather than through a generic rule.*® The Commission stated that while the
concerns it has with existing planning and cost allocation processes may not affect each
region of the country equally, it nonetheless remained concerned that the existing
processes are inadequate to ensure the development of more efficient and cost-effective
transmission. It noted that it is well-established that the choice between rulemaking and
case-by-case adjudication lies primarily in the informed discretion of the administrative

agency. It also noted that each transmission planning region has unique characteristics,

1%1d. p 56-57.
151d. p58.
% 1d. P 60.
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and Order No. 1000 provided significant flexibility to transmission planning regions to
accommodate regional differences.*’

11.  On the specific issue of nonincumbent transmission developers, the Commission
found that there was sufficient justification in the record to implement the elimination of
federal rights of first refusal contained in Commission-jurisdictional tariffs or
agreements. It noted that although it previously accepted in some cases, and rejected in
others, a federal right of first refusal, it found its reasoning in the cases rejecting the
federal right of first refusal to be more persuasive. In particular, the Commission stated
that it rejected a federal right of first refusal based on an expectation that “[t]he presence
of multiple transmission developers would lower costs to customers.”*® The Commission
explained that it is not in the economic self-interest of incumbent transmission providers
to permit new entrants to develop transmission facilities, even if proposals submitted by

new entrants would result in a more efficient or cost-effective solution to a region’s

1d. P 61.

18 Cleco Power LLC, 101 FERC 1 61,008 at P 117 (2002), order terminating
proceedings, 112 FERC { 61,069 (2005); see also Carolina Power and Light Co.,
94 FERC 1 61,273 at 62,010, order on reh’g, 95 FERC { 61,282 at 61,995 (2001)
(finding that a federal right of first refusal would unduly limit the planning authority and
present the possibility of discrimination by self-interested transmission owners,
potentially reduce reliability, and possibly precluding lower cost or superior transmission
facilities or upgrades by third parties from being planned and constructed).
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needs.'® In addition, the Commission required all public utility transmission providers to
adopt a framework that requires, among other things, the development of qualification
criteria and protocols for the submission and evaluation of proposed transmission
projects.”

12.  Regarding its cost allocation reforms, the Commission concluded in Order No.
1000 that considering the changes within the industry and the implementation of other
reforms in Order No. 1000, the requirements of Order No. 890 were no longer adequate
to ensure rates, terms and conditions of jurisdictional service are just and reasonable and
not unduly discriminatory or preferential.”* It found that the challenges associated with
allocating the cost of transmission appear to have become more acute as the need for
transmission infrastructure has grown.?> The Commission explained that within RTO or
ISO regions, particularly those that encompass several states, the allocation of
transmission costs is often contentious and prone to litigation.? It also noted that in other

regions, few rate structures are currently in place that reflect an analysis of the

9 Order No. 1000, FERC Stats. & Regs. { 31,323 at P 256.
“1d.P7.

L 1d. P 497.

2 1d. P 498,

2 1d. P 498,



Docket No. RM10-23-001 -15-

beneficiaries of a transmission facility and provide for the corresponding cost allocation
of the transmission facility’s cost.?* Similarly, the Commission noted that there are few
rate structures in place today that provide for the allocation of costs of interregional
transmission facilities.” Finally, the Commission found that the lack of clear ex ante
cost allocation methods that identify beneficiaries of proposed regional and interregional
transmission facilities may be impairing the ability of public utility transmission
providers to implement more efficient or cost-effective transmission solutions identified
during the transmission planning process.”®

B. Requests for Rehearing and Clarification

1. Arguments Regarding Whether the Commission Provided
Substantial Evidence for the Transmission Planning and Cost
Allocation Reforms

13.  While several petitioners seeking rehearing or clarification express general support
for Order No. 1000,%’ others argue that the Commission failed to provide adequate

justification under FPA section 206 for adopting its reforms.?® Coalition for Fair

**1d. P 498.
1d. P 498.
°1d. P 499.
%7 See, e.g., AEP; WIRES; AWEA; and Energy Future Coalition Group.

28 See, e.g., Large Public Power Council; Alabama PSC; Xcel; Georgia PSC; Ad
Hoc Coalition of Southeastern Utilities; and PPL Companies.
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Transmission Policy acknowledges that the circumstances against which the Commission
must fulfill its statutory responsibilities change with developments in the electric
industry, including changes with respect to demands on the transmission grid; however, it
argues that Order No. 1000 takes the principle several steps beyond the Commission’s
existing statutory authority. Coalition for Fair Transmission Policy contends that the
Commission makes a number of statements about problems facing the industry that are
remarkable in their ambiguity, and the existence of problems does not empower the
Commission to address every policy problem that arises from such developments or to
commandeer regional transmission planning. Coalition for Fair Transmission Policy
asserts that, if this was the case, section 216 of the FPA, which gives the Commission
limited authority to site transmission facilities in national interest electric transmission
corridors, would not have been necessary.

14.  PPL Companies argue that the Commission failed to show that existing rates,
terms and conditions are unjust and unreasonable or unduly discriminatory absent Order
No. 1000.% They also contend that Order No. 1000 not only fails to identify who is
being discriminated against and who is discriminating, but never addresses whether
discrimination has actually materialized in the three years since the Commission’s last

major rulemaking in this area. PPL Companies assert that, although the Commission is

2% PPL Companies at 6 (citing 16 U.S.C. § 825I(b)).
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empowered to act against undue discrimination before it occurs, it must at least identify
the discrimination it seeks to remedy.** They also maintain that the Commission did not
specify which rate it has found to be unjust and unreasonable or what substantial
evidence it relies upon to draw that conclusion.

15.  Similarly, California ISO asserts that the Commission failed to identify any
instance in which an existing rate is unjust, unreasonable, or unduly discriminatory or
preferential because it does not include provisions for interregional coordination.
Instead, California ISO asserts that the Commission only offers an unsupported
hypothesis that planning between or among regions will enhance the Commission’s
ability to perform its mission.

16.  Oklahoma Gas and Electric Company argues that Order No. 1000 provides no
evidence that existing tariff provisions that address the construction and ownership of
transmission facilities in any way result in unjust and unreasonable rates, or in undue
discrimination against any customers. It asserts that the evidence the Commission cited
is far weaker than the evidence it relied upon to support its expansion of the Standards of

Conduct in Order No. 2004, where the court stated that “citing no evidence

%0 PPL Companies at 6 (citing Associated Gas Distributors, 824 F.2d 981 at 1008).
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demonstrating that there is in fact an industry problem is not reasoned decision-
making.”%

17.  Oklahoma Gas and Electric Company also claims that Order No. 1000 is devoid of
support for the conclusion that existing tariff provisions interfere with transmission
planning. It argues that there is no evidence, anecdotal or otherwise, that current RTO
transmission planning processes generate an unreasonably limited range of options, and
that there is no evidence that projects are delayed because they are being constructed by
incumbent transmission owners. Specifically, Oklahoma Gas and Electric Company
argues that the Commission cannot support a finding that the current transmission rules in
SPP result in rates that are unjust and unreasonable.*

18.  Georgia PSC argues that the Commission should recognize ongoing transmission

processes that utilities are participating in and allow them to work before inserting

another process that will strain resources.

31 Oklahoma Gas and Electric Company at 14 (citing National Fuel, 468 F.3d at 844).

%2 Oklahoma Gas & Electric Company also states that SPP’s transmission planning
process is robust and almost all of the projects are being completed within designated
timeframes. It contends that where appropriate, the process permits nonincumbent
developers to collaborate with incumbent transmission owners to address system needs.

It also asserts that the 90-day time limit for incumbent transmission owners to agree to
build a designated project prevents a transmission provider from blocking or delaying the
construction of projects and ensures that the process is open and transparent.
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19.  Ad Hoc Coalition of Southeastern Utilities and Large Public Power Council assert
that the Commission misread National Fuel, arguing that the court faulted the
Commission for failing to support its decision with record evidence, and was non-
committal on whether a decision might be supported by theory alone.** They state that it
IS incumbent on an agency to “examine the relevant data and articulate a satisfactory
explanation for its action including a rational connection between the facts found and the
choice made.”® They further note that National Fuel commented that “[p]rofessing that
an order ameliorates a real industry problem but then citing no evidence demonstrating
that there is in fact an industry problem is not reasoned decision-making.”*

20.  Several petitioners take issue with the Commission’s conclusion that it may act by

citing to a “theoretical threat” rather than providing concrete evidence that the reforms

are necessary.®® For example, petitioners argue that the Commission failed to set forth

%% Ad Hoc Coalition of Southeastern Utilities at 16 (quoting National Fuel, 468
F.3d at 844 (“[W]e express no view here whether a theoretical threat alone would be
sufficient to justify an order extending the Standards to non-marketing affiliates.”)).

% 1d. at 16 (quoting Motor Vehicles Mfrs. Ass’n of U.S. v. State Farm Mut. Auto
Ins. Co., 463 U.S. 29, 43 (1983) (State Farm)).

% Ad Hoc Coalition of Southeastern Utilities at 16 (quoting National Fuel, 468
F.3d at 843).

% See, e.g., Ad Hoc Coalition of Southeastern Utilities; Large Public Power
Council; North Carolina Agencies; and Southern Companies.
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substantial evidence, or any evidence, of undue discrimination to support its reforms.*
Xcel adds that the Commission appears to concede that it lacks actual evidence of undue
discrimination. Ad Hoc Coalition of Southeastern Utilities and Large Public Power
Council argue that it is reasonable to conclude that the Commission has effectively
conceded that there is no evidence justifying Order No. 1000 and that the Commission is
relying on theory alone.*

21.  Ad Hoc Coalition of Southeastern Utilities and Large Public Power Council, as
well as North Carolina Agencies, argue that the flaw in the Commission’s decision is that
both the problem it aims to solve and the solution are theoretical. Ad Hoc Coalition of

Southeastern Utilities contends that reasoned decision-making calls for substantially

% See, e.g., FirstEnergy Service Company; PSEG Companies at 25-32 (citing the
APA, as well as National Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 838 (D.C. Cir.
2006) and Florida Gas Transmission Co. v. FERC, 604 F.3d 636, 645 (D.C. Cir. 2010));
Xcel; PSEG Companies; Sponsoring PJIM Transmission Owners; Baltimore Gas &
Electric at 15 (citing Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 229); Ad Hoc
Coalition of Southeastern Utilities at 55 (quoting in part Order No. 1000, FERC Stats. &
Regs. 1 31,323 at P 253); Large Public Power Council; and MISO Transmission Owners
Group 2.

% Large Public Power Council also claims that the D.C. Circuit has taken judicial
notice of the efficiencies derived from vertical integration. According to Large Public
Power Council, this means that the court is effectively insisting that the Commission
offer evidence that decisions to disaggregate utility operations planning must overcome a
presumption that the efficiencies derived from vertical integration are not in the public
interest. Large Public Power Council at n.38 (citing National Fuel, 468 F.3d at 840
(citing Tenneco Gas v. FERC, 969 F.2d 1187, 1197 (D.C. Cir. 1992))).
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more than a hypothesis that existing planning and cost allocation mechanisms may be
suboptimal, and speculation that the mechanisms discussed in the order will result in the
development of more efficient transmission. Southern Companies also argue that the
Commission’s explanation of the need for the transmission planning and cost allocation
reforms in Order No. 1000 is built entirely on speculation.*® Given this, Southern
Companies contend that Order No. 1000 fails to represent lawful, reasoned agency
decision-making by depending on a speculative theoretical threat to support the required
reforms rather than providing the required assessment.“°

22.  Southern Companies and Ad Hoc Coalition of Southeastern Utilities state that
Order No. 1000’s reliance on an alleged theoretical threat misinterprets precedent that
agencies need to prove theories beyond mere hypothesis or conjecture.** They argue that
courts have historically allowed agencies to support orders by theory alone when the
theory itself is well supported and represents a highly developed prediction of what
actually happens in the real world. Southern Companies, Ad Hoc Coalition of

Southeastern Utilities, and Large Public Power Council cite to Business Roundtable v.

%9 Southern Companies at 89-90 (citing Algonquin Gas Transmission Co. v. FERC,
948 F.2d 1305 (D.C. Cir. 1991)).

%% Southern Companies at 91 (citing State Farm, 463 U.S. 29, 43 (1983)).

1 Southern Companies at 14 (citing National Fuel; Electricity Consumer Resource
Council v. FERC, 747 F.2d 1511, 1517 (D.C. Cir. 1984) (ELCON)); Ad Hoc Coalition of
Southeastern Utilities at 22-23 (citing same).
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SEC,** where the court concluded that the Securities and Exchange Commission (SEC)
had not adequately considered the effects of a proposed rule on efficiency, competition
and capital formation. They maintain that the case deals with matters that are similar to
the present proceeding.

23.  With respect to federal rights of first refusal, Sponsoring PJM Transmission
Owners state that Order No. 1000’s hypothetical discrimination stands in marked contrast
to the concrete findings in Order No. 888 justifying the implementation of open
transmission access and assert the Commission offers no evidentiary support for its
findings. Baltimore Gas & Electric argues that the Commission is taking away a tariff-
sanctioned right with nothing more than a “concern” that a right of first refusal may be
leading towards rates that may become too high. It states that if the Commission believes
that the problem is that rates will become too high, it should deal with the problem
directly by lowering them, rather than by eliminating rights of first refusal.*®

24, FirstEnergy Service Company takes issue with the Commission’s reliance on

National Fuel and asserts that a tenuous application of theory cannot support a

%2 Business Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011).

*® Baltimore Gas & Electric at 18 (quoting National Fuel Gas Supply Corp. v.
FERC, 468 F.3d 831, 844 (D.C. Cir. 2006)).
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rulemaking.** According to FirstEnergy Service Company, while the court in National
Fuel acknowledged the possibility of an agency proceeding on theory alone to support a
rulemaking, it also cautioned that such reliance required a substantial showing of the need
in order to proceed.* California ISO makes a similar argument. Both FirstEnergy
Service Company and California ISO assert that the Commission has not made any
showing similar to that described in National Fuel to justify its sole reliance on theory.
25.  On the issue of the Commission’s nonincumbent transmission developer reforms,
Southern Companies assert that they do not have a federal right of first refusal and that
there are no restrictions on a nonincumbent developer’s ability to pursue transmission
projects in the SERTP planning process. Southern Companies argue the Commission has
failed to articulate a legal basis for imposing its nonincumbent requirements upon
Southern Companies, when it has no right of first refusal. Furthermore, Southern
Companies argue that the reason for the lack of nonincumbents in the Southeast is
because the incumbent transmission owners have developed a robust transmission grid
and are adequately investing in transmission. Southern Companies also assert that there

have been no significant merchant transmission projects within their footprint because

*“ FirstEnergy Service Company at 15 (citing National Fuel Supply Corp. v.
FERC, 468 F.3d 831 (D.C. Cir. 2006) (National Fuel)).

% FirstEnergy Service Company at 15 (quoting National Fuel, 468 F.3d 831 at
844-45).
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there is no congestion and generation is not remotely located. Thus, Southern Companies
argue that Order No. 1000’s generic findings of undue discrimination against
nonincumbents are counter to record evidence and that to date no nonincumbents have
proposed alternative transmission projects in the SERTP. In addition, Southern
Companies state that the Commission does not have the authority to impose
nonincumbent-related development rights sua sponte generically upon the industry.

26.  Petitioners also argue that the Commission failed to identify any established
theoretical principles in support of its reforms.*® Southern Companies maintain that the
Commission’s reasoning does not meet the scientific standards of a “good theory,” which
it defines as satisfying two conditions: “[i]Jt must accurately describe a large class of
observations on the basis of a model that contains only a few arbitrary elements, and it
must make definite predictions about the results of future observations.”*’ Xcel argues
that if the Commission intends to rely only on theoretical evidence, it must satisfy the
requirements of National Fuel by explaining why the individual complaint procedure

provided an insufficient remedy.*® MISO Transmission Owners Group 2 asserts that

“® See, e.g., FirstEnergy Service Company; Xcel; Sponsoring PJM Transmission
Owners; PSEG Companies; and Xcel.

" Southern Companies at 15 (quoting Stephen Hawking & Leonard Mlodinow, A
Briefer History of Time 13-14 (2005)).

“® Xcel at 13-14 (citing Nat’l Fuel, 468 F.3d 831, 834, 844 (D.C. Cir. 2006)).
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National Fuel did not authorize the Commission to issue a rulemaking solely on the basis
of a “theoretical threat” but indicated that if the Commission attempted to do so, it would
be required to provide a substantial explanation. It argues that the Commission provides
no such analysis, but rather summarily indicates that the threat of abuse “is not one that
can be addressed adequately or efficiently through the adjudication of individual
complaints.”*® MISO Transmission Owners Group 2 contends that a case-by-case
analysis would be particularly appropriate in this instance given the dearth of empirical
evidence demonstrating harm, compared to the actual examples of nonincumbent
transmission developer participation in transmission planning processes in MISO and
elsewhere.

27.  Other petitioners add that the reforms are unnecessary because there is evidence
that transmission expansion has increased significantly over the past several years.*°
Large Public Power Council states that Order No. 1000 does not rely on any finding
regarding the need to increase transmission development. Some petitioners also point to

existing processes in the Southeast as undercutting the predicate for Order No. 1000.*

*® M1SO Transmission Owners Group 2 at 15 (quoting Order No. 1000, FERC Stats. &
Regs. 131,323 at P 52).

>0 See, e.g., PSEG Companies.

>l See, e.g., Ad Hoc Coalition of Southeastern Utilities; North Carolina Agencies;
and Southern Companies.
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North Carolina Agencies assert that there is error in the Commission’s unwillingness to
consider the highly developed planning processes in the region as a relevant factor in
ascertaining the need for new rules. They also claim that although the anticipated
demand for significant interregional transmission projects to transfer large amounts of
remotely located renewable energy to fulfill public policy mandates is a major factual
predicate for the proposals articulated, this is simply not present in the Southeast due to
its resource base. They note that the Southeast already has a robust transmission system,
as recognized in DOE’s 2009 Transmission Congestion Study. North Carolina Agencies
state that utilities in the Southeast remain vertically integrated and provide bundled retail
service; the bulk of the resulting transmission cost is included in, and recovered through,
state approved bundled retail rates. Thus, they argue that the evidence demonstrates that
needed transmission investment is not lacking with respect to the utilities in the
Southeast.

28.  Southern Companies raise similar arguments with respect to existing regional
transmission planning, interregional transmission coordination, and cost allocation
processes in the Southeast, claiming that the new planning processes will not be
associated with any previously unidentified new load growth, supply or demand side
resource, or transmission service request because all of those elements are already
addressed in the bottom-up planning processes. Southern Companies further argue that

because Order No. 1000 lacks a process to identify new solutions, it will only serve to
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potentially optimize existing upgrades, which is already occurring due to extensive
coordination with neighboring utilities in the Southeast. Ad Hoc Coalition of
Southeastern Utilities raise similar arguments, and add that Order No. 1000°s concern
that some regional transmission planning processes permitted by Order No. 890 are only
a forum to confirm simultaneous feasibility does not apply to planning processes in the
Southeast.

29.  Southern Companies explain that their Order No. 890 Attachment K compliance
filing was accepted as of July 2010, and none of the changed circumstances cited in
Order No. 1000 has occurred since then. Southern Companies assert that the
Commission ignored evidence addressing their existing transmission planning processes
and explaining how those processes assure consideration of better regional solutions and
support just and reasonable rates. Southern Companies assert that unless detailed facts
show existing cost allocation methods are impairing the proposal and consideration of
better regional solutions, Order No. 1000 may not lawfully determine they are causing
Southern Companies’ rates, terms, and conditions for transmission service to be unjust
and unreasonable. They also argue that, although the Commission is permitted in certain
circumstances to make generic findings in support of its rulemaking, specific findings for

specific entities are required when the actual facts applicable to those entities run counter
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to generic principles.®® They add that, on rehearing, the Commission must address
substantial evidence that supports the justness and reasonableness of Southern
Companies’ existing processes in determining whether the reforms of Order No. 1000
should be applied to supplant such processes, or exclude Southern Companies from Order
No. 1000’s generic findings.

30.  Ad Hoc Coalition of Southeastern Utilities add that there are no planning gaps that
need to be filled in the Southeast by the Commission’s interregional coordination
requirements. Ad Hoc Coalition of Southeastern Utilities and Southern Companies assert
that the Southeastern utilities already share on an interregional basis data containing all of
the information needed to make informed and efficient planning decisions. Ad Hoc
Coalition of Southeastern Utilities further argues that the implication that additional
interregional coordination will identify whether interregional transmission facilities are
more efficient or cost-effective than regional transmission facilities is unfounded, and
involves integrated resource planning analysis and “optimatization’ analyses along the
seams/interfaces that already occur in the Southeast. Ad Hoc Coalition of Southeastern
Utilities concludes that the Commission’s holdings regarding its interregional

coordination requirements are unfounded and counter to the record evidence.

>2 Southern Companies at 92 (citing National Fuel, 468 F. 3d at 839).
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31.  Moreover, Ad Hoc Coalition of Southeastern Utilities and Southern Companies
assert that the factual record in this rulemaking demonstrates that the required
interregional coordination reforms are likely to do more harm than good. For instance,
Ad Hoc Coalition of Southeastern Utilities and Southern Companies state that it is costly
to negotiate many coordination agreements and parallel OATT language with many
different entities and to prospectively implement multiple bureaucratic requirements.

32.  Sacramento Municipal Utility District argues that a generic rule is arbitrary and
inappropriate to address a problem that exists, if at all, only in isolated pockets.>® It also
argues that the Commission cannot defend its actions on purely theoretical grounds
unless it abandons its unsubstantiated claim that an actual problem exists.>* Sacramento
Municipal Utility District states that to the extent the Commission’s rule was adopted to
address a theoretical problem, it has failed to meet its burden of establishing that the
burdens and costs imposed by the rule are justified by the threat to be addressed.> With
respect to transmission planning in particular, Sacramento Municipal Utility District

contends that the assertion that regional planning taking place under Order No. 890 is

>3 Sacramento Municipal Utility District at 4 (citing Associated Gas Distributors,
824 F.2d 981 at 1019).

> Sacramento Municipal Utility District at 5 (citing National Fuel, 468 F.3d at
839).

>> Sacramento Municipal Utility District at 5 (citing National Fuel, 468 F.3d at
844).
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insufficient and producing unjust and unreasonable rates is premised on the existence of
an actual, not theoretical, problem. It states that there is no evidence to support this
assertion, and no evidence that the alleged problem affects more than a few isolated
regions of the country. Sacramento Municipal Utility District adds that Order No. 1000
scarcely acknowledges comments documenting the success of various regional planning
efforts, but instead refers to generalized statements of concern about potential problems
in unidentified regions of the country involving unidentified utilities. It states that this is
not the type of evidence upon which a rule purporting to address a national problem can
be sustained and this is the same problem that resulted in the remand in National Fuel.*®
It argues that the Commission failed to establish that the burdens imposed by Order No.
1000 are justified by the threat addressed,>” and that Order No. 1000 fails the test of
reasoned decision-making, citing the fact that Order No. 1000 failed to take into account
whether imposition of its mandatory cost allocation provisions will discourage rather than
facilitate regional planning. Alabama PSC likewise contends that the speculative benefits

identified in Order No. 1000 are not legally sufficient to justify the rule’s burdens and

disruptions and, as such, Order No. 1000 is not justified under the Commission’s

*® Sacramento Municipal Utility District at 32 (citing Nat’| Fuel Gas Supply Corp.
v. FERC, 468 F.3d 831, 844 (D.C. Cir. 2006)).

> Sacramento Municipal Utility District at 33 (citing Nat’| Fuel Gas Supply Corp.
v. FERC, 468 F.3d 831, 844 (D.C. Cir. 2006)).
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authority under section 206. Alabama PSC encourages the Commission to consider a
regional or case-by-case approach if the Commission continues to believe that it should
move forward with this initiative.

33.  Similarly, Ad Hoc Coalition of Southeastern Utilities contends that Order No.
1000 violates the guidance provided by National Fuel regarding what may be permissible
by an order solely based upon a theory, arguing that the record demonstrates that there
will be little benefit, and possible harm, if the interregional transmission coordination
requirements are implemented. Additionally, Ad Hoc Coalition of Southeastern Utilities
contend that these reforms would be burdensome to implement, because public utility
transmission providers would have to negotiate a number of coordination agreements and
parallel OATT language with many different entities and then prospectively implement a
number of bureaucratic requirements.”® Southern Companies agree.

34.  NARUC argues that Order No. 1000 does not identify actual concerns or problems
or rely on any factual record, but relies entirely on the conclusory statement that planning
and cost allocation may be impeding the development of beneficial transmission lines. It
also argues that efforts to sort through the ambiguities and comply with Order No. 1000

may stall existing local, regional, and DOE-funded interconnectionwide planning

> Ad Hoc Coalition of Southeastern Utilities at 66 (quoting National Fuel, 468
F.3d at 844 (arguing that the Commission must explain how the “potential danger . . .
unsupported by a record of abuse, justifies such costly prophylactic rules.”)).
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processes, creating uncertainty and requiring limited resources to be reallocated to
compliance filings rather than to finalizing plans. NARUC further asserts that Order No.
1000 is premature because the results of the interconnectionwide planning process may
eliminate the need for reform or indicate a need for different reforms.

35.  Some petitioners also take issue with the Commission’s efforts to distinguish
Order No. 1000 from Associated Gas Distributors.>® Large Public Power Council argues
that the Commission is in error in attempting to minimize the exacting evidentiary
standard for generic rulemaking called for in Associated Gas Distributors on the ground
that the impact of the decision here is not “comparable.”® It argues that while the
Commission states in Order No. 1000 that compliance “will involve implementation of
additional processes and procedures” and many public utility transmission providers
“already engage in processes and procedures of this type,” the goal of Order No. 1000 is
to remedy unjust and unreasonable rates on a national basis by implementing new

planning and cost recovery procedures.®® Large Public Power Council asserts that even if

*% See, e.g., Large Public Power Council; Ad Hoc Coalition of Southeastern
Utilities; MISO Transmission Owners Group 2; Southern Companies; and Sacramento
Municipal Utility District.

% arge Public Power Council at 17 (quoting Order No. 1000, FERC Stats. &
Regs. 31,323 at P 56).

%! Large Public Power Council at 17-18 (quoting Order No. 1000, FERC Stats. &
Regs. 1 31,323 at 56).
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this is not the case, the implications of Order No. 1000 involve cost shifting for the
recovery of potentially hundreds of billions of dollars in transmission investment. Ad
Hoc Coalition of Southeastern Utilities raises similar concerns, explaining that the
attempt to distinguish Associated Gas Distributors “gives short shrift to the
Commission’s ambitions in promulgating Order No. 1000, which is to implement new
planning and cost recovery procedures.”®

36.  MISO Transmission Owners Group 2 maintains that, while the Commission
argued that Associated Gas Distributors states that it need not provide empirical data for
every proposition upon which it depends, the Commission has a duty to “respond
meaningfully” to the objections raised by opponents of its proposal, which it failed to
do.®® Southern Companies argue that the Commission did not squarely address
comments asserting that there was no need for an industrywide solution when the
problem applies only to a limited portion of the industry.

37.  Similarly, California ISO argues that the Commission cannot find support in

Associated Gas Distributors for acting based on a theoretical threat.** In contrast to

Associated Gas Distributors, California ISO asserts that the Commission is not relying on

%2 Ad Hoc Coalition of Southeastern Utilities at 18.
% MISO Transmission Owners Group 2 at 13.

% California 1SO at 16 (citing Associated Gas, 824 F.2d 981 at 1008-09).
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an economic theory to determine the means for achieving its goal, but rather is attempting
to rely on theory to establish the statutory predicate for action.®® Furthermore, California
ISO argues that the Commission’s hypothesis that, in a regulated market, the absence of
an ex ante cost allocation method will cause rates to be unjust or unreasonable is not
based on an established economic theory. California ISO asserts that there is no
empirical evidence for this hypothesis, and that the Commission has not cited any peer-
reviewed or other economic analysis supporting its conclusion. As such, California ISO
concludes that such a hypothesis cannot support action under section 206.

38.  Inaddition, California ISO argues that the Commission has not identified any
evidence to support a causal connection between a cost allocation methodology and
improved cost-effectiveness. California ISO acknowledges two commenters that
provided concrete examples that uncertainty about cost allocation was preventing some
projects from going forward, but argues that these examples do not support the
Commission’s finding.

39.  MISO Transmission Owners Group 2 asserts that the Commission relies on
general suppositions to support its mandate that all rights of first refusal be removed from
Commission-jurisdictional tariffs and contracts. For example, it states that Order No.

1000 states that nonincumbent transmission developers seeking to invest in transmission

% California 1SO at 17 (citing Associated Gas, 824 F.2d 981 at 1008-09).
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can be discouraged from doing so, but the Commission never identifies a single instance
of a nonincumbent transmission developer foregoing an opportunity to invest in a
transmission facility because of any existing federal right of first refusal. MISO
Transmission Owners Group 2 maintains that the Commission ignored examples it and
others gave of nonincumbent transmission developer involvement in regional planning
processes, such as the CapX2020 Transmission Capacity Expansion Initiative, in which
eleven entities, including MISO Transmission Owners, nonincumbent transmission
developers, and transmission dependent utilities are engaged in a collaborative effort to
construct nearly 700 miles of new extra-high voltage transmission facilities from the
Dakotas to Wisconsin.

40.  Similarly, MISO argues that while its existing regional planning processes have
resulted in significant transmission expansion in the past and will result in even greater
transmission construction in the future, Order No. 1000 does not identify any evidence
that transmission planning, expansion and/or cost allocation have been hindered or
harmed by the Transmission Owners Agreement provisions relating to the obligation to
build, including any associated rights whose nature and effects may resemble rights of
first refusal. It asserts that the Commission cannot use any evidence that may involve
other RTO, ISOs, or public utilities to draw conclusions about any unjustness and
unreasonableness of provisions in MISO’s Transmission Owners Agreement, and to

require the removal or modification of such provisions.
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41.  Baltimore Gas & Electric states that the Commission’s rationale for eliminating
the right of first refusal has no applicability to it and other transmission owner members
of PJM since they have all relinquished transmission planning decisions to PJM.
According to Baltimore Gas & Electric, it does not matter that transmission owners have
an economic incentive to be unduly discriminatory in transmission planning once they
have transferred that role to an RTO. Baltimore Gas & Electric asserts that PJIM’s Order
No. 890 compliance filing ensures an open, transparent, and stakeholder-participatory
transmission planning process that no transmission owner member has the ability to
manipulate for anticompetitive purposes. In any event, Baltimore Gas & Electric states
that the opportunity for undue discrimination existed in the abstract when federal right of
first refusal rights were initially approved by the Commission, and that nothing has
changed to warrant their removal now. Baltimore Gas & Electric adds that there are
opportunities for any lawfully sanctioned activity to be misused. Thus, Baltimore Gas &
Electric concludes that speculation as to how some bad actors may misuse rights is not a
rational basis for eliminating the rights for all actors.

42.  Similarly, Sunflower, Mid-Kansas, and Western Farmers dispute Order No.
1000’s conclusion that it is not in the economic self-interest of public utility transmission

providers, at least in the SPP region, to expand the grid to permit access to competing
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sources of supply to serve their customers.®® They note that no state in the SPP region
has enacted retail competition and, consequently, those states would not stand for
anticompetitive behavior by incumbent transmission owners that would result in higher
rates to consumers.®’

43.  Petitioners also disagree with the Commission’s conclusion that it can rely on the
benefits of competition to support the rule without a ground for a reasonable expectation
that competition may have some beneficial impact.?®® These petitioners disagree with the
Commission’s interpretation of, and citation to, Wisconsin Gas.*® Ad Hoc Coalition of
Southeastern Utilities and Large Public Power Council argue that Wisconsin Gas dealt
with the benefits of competition associated with promoting competitive sales of natural
gas, which Congress made a national policy. In contrast, they argue that there is no

indication that Congress has endorsed promoting competition for the development of

% Sunflower, Mid-Kansas, and Western Farmers at 3 (citing Order No. 1000,
FERC Stats. & Regs. 1 31,323 at P 254).

®7 Sunflower, Mid-Kansas, and Western Farmers argue that this is borne out by
activity in SPP of at least two independent transmission developers (ITC Great Plains,
LLC and Prairie Wind Transmission, LLC).

% See, e.g., PSEG Companies; Ad Hoc Coalition of Southeastern Utilities at 55
(quoting Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 268); and Large Public
Power Council.

% See, e.g., PSEG Companies; Ad Hoc Coalition of Southeastern Utilities at 56
(citing Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 268, n.243); and Large Public
Power Council.
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transmission infrastructure. Large Public Power Council quotes the language from
Wisconsin Gas where the court stated that “unsupported or abstract allegations of benefits
that will accrue from increased competition cannot substitute for a conscientious effort to
take into account what is known as to past experience and what is reasonably predictable
about the future.” " Large Public Power Council asserts that here, the Commission not
only lacks any legitimate basis for a presumption that competition in the transmission
development business serves the public interest, but fails to amass any evidence for its
view.

44. A number of petitioners question the Commission’s assertion that adding more
transmission developers may lead to the identification of more efficient alternatives.”
Oklahoma Gas and Electric Company asserts that the Commission has not supported the
assumption that competition between potential developers in the process of evaluating
and selecting proposed projects will result in more cost-effective transmission service
rates. Sponsoring PJM Transmission Owners argue that precedent does not support the

Commission’s conclusion that the mere invocation of general beneficial impacts of

" Large Public Power Council at 28 (quoting Wisconsin Gas, 770 F.2d 1144 at
1158).

" See, e.g., Southern Companies; Sponsoring PJM Transmission Owners at 16, 20
(citing Williston Basin Interstate Pipeline Co. v. FERC, 358 F.3d 45, 50 (D.C. Cir.
2004)); Ad Hoc Coalition of Southeastern Utilities at 57 (quoting Washington Gas, 770
F.2d at 1158).
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competition suffices to support modifying rates pursuant to section 206. Sponsoring PJM
Transmission Owners also assert the real issue is not competition between transmission
providers, but rather which entity will be the monopoly owner of a transmission line.
Oklahoma Gas and Electric Company states that nothing in Order No. 1000 will result in
head-to-head competition between service providers, or between competing lines. It
elaborates that the market will not be choosing who constructs new projects, but rather
the stakeholder process will be used to make a choice based on uncertain estimates and
inputs.

45.  Sponsoring PIM Transmission Owners argue the Commission has not explained or
demonstrated how competition among transmission developers would reduce the cost of
transmission construction and consequently transmission service. For instance,
Sponsoring PJM Transmission Owners state that even if a nonincumbent submits a
proposal that it projects will have the lowest cost, the Commission has produced no
evidence that its actual costs of construction will be lower than the cost the incumbent
would incur. Instead, they argue that the incumbent is far more likely to have existing
rights of way and more experience with construction and logistical issues that may arise
in its area, and thus is better positioned politically to overcome local objections to siting.
Baltimore Gas & Electric notes that the Commission has recognized that incumbents
have certain advantages, such as a unique knowledge of their own systems and other

matters, and that the Commission has stated that such factors can be highlighted in the
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decisional process leading to project selection. Baltimore Gas & Electric states that it is
thus unclear to why the Commission would require that the existing federal right of first
refusal provision should be eliminated if the same result can be achieved in the decisional
process by taking into account that the incumbent is better placed to construct and own a
project.

46.  Sponsoring PJIM Transmission Owners argue the Commission has not explained
how any reduction in construction costs — assuming it could be achieved — would
translate into lower rates, after taking into account differing corporate structures, rates of
return, and Commission-granted incentives. Ad Hoc Coalition of Southeastern Utilities
and Large Public Power Council argue that the efficiencies that the Commission
presumes will be associated with its decisions, and that it assumes will overcome added
costs and risks, are not a matter that the Commission is entitled to presume. Xcel argues
that the Commission’s rationale to increase competition does not apply to reliability
projects, which have the narrow function of ensuring reliable service to customers.’

47.  Some petitioners argue that the mixed record does not justify the Commissions

ruling.” For instance, petitioners argue that the Commission must, as a matter of law,

"2 Xcel at 12-13 (citing Order No. 1000, FERC Stats. & Regs. | 31,323 at P 284-
85).

" See, e.g., Baltimore Gas & Electric at 16-17 (citing Central lowa Power
Cooperative v. FERC, 606 F.2d 1156 (D.C. Cir. 1979)).
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take notice of efficiencies lost and reliability problems created by the Commission’s
decision.” Specifically, Large Public Power Council argues that planning engineers will
spend time addressing stakeholder and competitors’ concerns in Commission-sponsored
planning forums rather than working to meet the needs of their native loads.
Additionally, it states that countless hours will be needed to perform studies, reengineer
systems, and coordinate third-party construction schedules and priorities. Ameren adds
that MISO will have to expend considerable resources to re-assess years of transmission
planning work to apply the new rule.

48.  Sponsoring PIM Transmission Owners argue the Commission has ignored other
potential costs associated with eliminating the right of first refusal, including expensive
mitigation plans in the event that a nonincumbent abandons a reliability project.
Similarly, Xcel asserts that Commission’s statement in P 344 of Order No. 1000 indicates
the Commission’s belief that certain nonincumbent transmission developers will not be
able to complete the projects assigned to them. Xcel adds that other risks will increase
from the utility transmission providers’ inability to guarantee reliable service, such as

litigation arising from outages.

" See, e.g., Ad Hoc Coalition of Southeastern Utilities; Large Public Power
Council at 27 (citing National Fuel and Tenneco Gas).
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49.  Ad Hoc Coalition of Southeastern Utilities asserts that Commission policy has
persistently treated transmission as a natural monopoly, and therefore the court’s decision
in Wisconsin Gas should serve as a warning light rather than the license that the
Commission assumes it to be. Southern Companies contend that Order No. 1000
assumes that vertical integration is unduly discriminatory because it requires
nonincumbents to have a right to propose, own, build and operate integrated network
elements. Southern Companies assert that they operate under the traditional regulatory
compact, with efficiencies of vertical integration, economy of scale, duty to serve, and
adequate return on investment, which ensures necessary transmission is constructed on
schedule and is appropriately operated and maintained. Southern Companies state that by
not recognizing and rationally explaining this change in precedent, the Commission has
acted arbitrarily and capriciously.

C. Commission Determination

50.  We deny the requests for rehearing that challenge the Commission’s determination
that the reforms instituted by Order No. 1000 are needed. As we noted in Order No.
1000, changes are at work in the electric utility industry that have created an additional,
and potentially significant, need for new transmission infrastructure. Order No. 1000
cited studies conducted by the North American Electric Reliability Corporation (NERC)
and Edison Electric Institute (EEI) that confirmed an increase in transmission

development over the last several years, and the Commission cited to an EEI-
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commissioned Brattle Group study suggesting that approximately $298 billion in new
transmission facilities will be required over the period 2010 to 2030.” Order No. 1000
explained that these changes are being driven in large part by the changes in the
generation mix, and it cited NERC’s 2009 Assessment, which stated that existing and
potential environmental regulation and state renewable portfolio standards are driving
significant changes in the generation mix, resulting in early retirements of coal-fired
generation, an increasing reliance on natural gas, and large-scale integration of renewable
generation.

51.  The Commission concluded in Order No. 1000 that current transmission planning
and cost allocation requirements are inadequate to meet these challenges. Current
requirements threaten to thwart identification of transmission solutions that are more
efficient or cost-effective than would be the case without the reforms contained in Order
No. 1000. As a result, the Commission concluded — and we affirm here — that it is
necessary and appropriate that we take proactive steps to ensure that this threat does not
result in such adverse consequences. The narrow focus of current transmission planning
requirements, and the shortcomings of current cost allocation practices, represent a threat

that justifies Order No. 1000’s requirements, and it is not one that the Commission can

"> Order No. 1000, FERC Stats. & Regs. { 31,323 at PP 44-45.
®1d. P 45.
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address adequately or efficiently through the adjudication of individual complaints.”
The Commission explained that the actual experiences cited in the record provide
additional support for action but are not necessary to justify the remedy, and that the
remedy is justified by the theoretical threat identified therein.

52.  Order No. 1000 addresses the inadequacy of existing requirements by establishing
minimum criteria that the transmission planning process must satisfy, including general
principles that cost allocation practices must follow. These criteria are interrelated and
were designed as a package to ensure that an effective transmission planning process is in
place in each region.” Effective transmission planning requires coordination among
transmission planning entities; is open and transparent, which is necessary for any
process that involves multiple entities with a variety of needs or views regarding this
process; considers all transmission needs of all transmission customers; results in an
identifiable product reflecting regional determinations; and does not create unnecessary
barriers to the consideration of good ideas or the selection of the most advantageous
transmission solutions, regardless of whether the developer of a transmission solution is

an incumbent transmission developer/provider or a nonincumbent transmission

1d. P 52.

"8 proposed Rule, FERC Stats. & Regs. 1 32,660 at 42; Order No. 1000, FERC
Stats. & Regs. 131,323 at P 47.
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developer. Effective transmission planning should also recognize that there may be even
more efficient or cost-effective solutions that are identified through interregional
transmission coordination efforts than those solutions identified in a regional
transmission planning process. Finally, effective transmission planning is performed
with a clear ex ante understanding of who will pay for a facility selected in a regional
transmission plan for purposes of cost allocation. Without that understanding, the
likelihood that selected facilities will be implemented is diminished, undermining the
entire purpose of the transmission planning process, namely, the development of efficient
and cost-effective transmission solutions.

53.  These basic principles encompass all the reforms found in Order No. 1000 and
show how the reforms are interrelated to serve a common purpose. If any of the reforms
are absent, the effectiveness of transmission planning and cost allocation processes would
be undermined. We are not able to identify any argument raised on rehearing that
demonstrates that any of these principles are invalid. Instead, the overriding objection
raised by the petitioners to the Commission’s discussion of the need for the reforms in
Order No. 1000 is that the Commission either has not demonstrated the existence of a
problem that requires correction through implementation of new requirements, or that it
has not shown that the problems it has identified exist in all regions of the country, thus
undermining the need for generic rules that apply to all public utility transmission

providers. The petitioners that raise these objections maintain that the development of
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needed transmission facilities is proceeding apace, either nationally or in a specific
region, and thus currently there is nothing amiss that requires correction. From this,
petitioners conclude that the Commission has not presented substantial evidence of a
current problem that shows the need for its reforms.

54.  We disagree. As the Commission noted in Order No. 1000, the expansion of the
transmission grid is the result of a complex and often contentious process that occurs over
a long time horizon.” It is capital intensive and subject to numerous regulatory hurdles.
It is further complicated by the problem of determining how costs for the expansion will
be allocated in instances when multiple entities benefit. Given the fundamental
importance of transmission infrastructure, and the many difficulties involved in its
development, including the long lead times involved, we continue to believe that a
proactive approach is necessary. As discussed in Order No. 1000 and reiterated below,
such an approach is fully consistent with the applicable legal requirements.

55.  Petitioners’ specific arguments that the Commission has not adequately justified
the need for the reforms in Order No. 1000 fall under six broad headings: (1) the
Commission has failed to demonstrate that any existing rate, term or condition of or for
transmission service is unjust and unreasonable or unduly discriminatory or preferential;

(2) the Commission supports its need for reform based solely on the existence of a

® Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 50.
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theoretical threat, and it is not clear in National Fuel whether such a decision can be
supported on this basis alone: (3) the theoretical threat that the Commission uses to
justify its reforms in Order No. 1000 amounts to hypothesis and speculation and ignores
existing realities, especially in the Southeast; (4) the Commission has not identified a
theoretical threat that justifies the removal of federal rights of first refusal from
Commission-jurisdictional tariffs and agreements and that the Commission has not shown
that there is a reasonable expectation that competition in transmission development may
have some beneficial impact on rates; (5) the burdens imposed by the Commission’s
reforms outweigh the benefits; and (6) other issues that do not fall into a general
category. We address each of these arguments in turn below.

Whether is it necessary that the Commission demonstrate that any

existing rate, term or condition of or for transmission service is

unjust and unreasonable or unduly discriminatory or preferential
56.  California ISO, PPL Companies, Southern Companies, and Oklahoma Gas and
Electric Company challenge the Commission on the grounds that it has failed to
demonstrate that any existing rate, term or condition of or for transmission service is
unjust and unreasonable or unduly discriminatory or preferential. However, the

Commission is not required to make individual findings concerning the rates of

individual public utility transmission providers when proceeding under FPA section 206
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by means of a generic rule.®® When the Commission proceeds by rule it can conclude
that “any tariff violating the rule would have such adverse effects . . . as to render it
‘unjust and unreasonable’” within the meaning of section 206 of the FPA.%

57.  One circumstance that can justify the application of this principle is the existence
of a threat that, in the absence of Commission action, would materialize and cause rates
to be unjust and unreasonable, or unduly discriminatory or preferential. A threat that has
not yet materialized is what the court in National Fuel described as a “theoretical threat.”
The Commission justified the need for the reforms in Order No. 1000 based on such a
threat created by the inadequacy of existing transmission planning and cost allocation
requirements to meet the anticipated challenges facing the industry, a threat whose
existence was illustrated by actual problems that the Commission noted in the order, but
that are not necessary to justify its response to the threat.®

Whether the reforms in Order No. 1000 can be supported on the
basis of a theoretical threat alone

58. A number of petitioners call into question the use of a theoretical threat as the

basis for the Commission’s reforms.®® For example, Ad Hoc Coalition of Southeastern

% Associated Gas Distributors v. FERC, 824 F.2d at 1008.
8 1d. (emphasis in original).
82 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 53.

8 See, e.g., Ad Hoc Coalition of Southeastern Utilities; and Large Public Power

(continued...)
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Utilities maintains that, based on National Fuel, it is not clear whether a decision might
be supported by theory alone. We disagree that the court in National Fuel was non-
committal on this point. The court specifically stated that the Commission could choose

"84 \While it listed certain matters that the

“to rely solely on a theoretical threat.
Commission would need to address on remand, it did not comment on the possibility of
addressing them successfully, nor did it say anything to suggest that this approach might
be defective in principle. FirstEnergy Service Company argues that the list of specific
matters that the court listed defines the showing that must be made to rely on a theoretical
threat in all cases. However, the court’s list of matters to be addressed on remand was
simply a reflection of the specific issues it saw in the case at hand, not what was required
in all cases. Moreover, when the court stated in National Fuel that it expressed “no view

% it was referring to

here whether a theoretical threat alone would justify an order. . .,
the justification of an order in the matter at hand, not any and every possible proceeding.

Additionally, we note that the same court subsequently reconfirmed the legitimacy of

Council.
8 National Fuel, 468 F.3d at 844.

8 1d. at 844.
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reliance on theoretical threats, and it based its conclusion directly on the ruling it made in
National Fuel.®®

Whether the Commission’s argument that the reforms in Order No.

1000 are needed amounts to hypothesis and speculation and ignores
existing realities, especially in the Southeast

59.  Several petitioners characterize the Commission’s approach as based on
hypothesis and speculation. For example, Southern Companies claim that the
Commission is making “little more than a guess — a speculative hypothesis,”®’ and Ad
Hoc Coalition of Southeastern Utilities and Alabama PSC also claim that the
Commission is acting on mere conjecture. Southern Companies insist that the
Commission must provide detailed facts showing that existing cost allocation methods
are impairing better regional transmission solutions. NARUC states that the Commission
does not identify actual concerns or problems or rely on any factual record and instead

proceeds in a conclusory fashion. Some petitioners also maintain that the existing

situation in the Southeast undercuts the Commission’s position.

8 BNSF Railway Co. v. Surface Transportation Board, 526 F.3d 770, 778 (D.C.
Cir. 2008) (BNSF Railway Co.) (finding that the Surface Transportation Board could
adopt a new method to correct excessive railroad rates arising through gaming behavior
by the railroads even when there was no evidence of such behavior on their part).

87 Southern Companies at 16.
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60.  As an initial matter, we note that, based on our expertise and knowledge of the
industry, we do not consider it to be speculation or conjecture to conclude that regional
transmission planning is more effective if it results in a transmission plan, is open and
transparent, and considers all transmission needs. Nor do we consider it speculation or
conjecture to state that barriers to the proposal and evaluation of alternative transmission
solutions will inhibit more efficient or cost-effective transmission solutions, or that the
implementation of transmission plans will be improved where there is a clear ex ante
understanding of who will pay for the facilities selected in the regional transmission plan
for purposes of cost allocation. As we explain in the following discussion, such
propositions are fully consistent with the grounds for action that courts have accepted in
the past.

61. To argue that drawing such conclusions amounts to speculation or conjecture also
conflicts with the principle articulated above that the Commission is not required to make
individual findings under section 206 when formulating generic rules. They also imply
that a threat that can justify Commission action in a rulemaking must be actual, i.e., one
whose consequences have been realized, not one whose consequences are anticipated or,
as the court expressed it in National Fuel, a threat that is “theoretical.”

62.  These criticisms thus mischaracterize what the courts mean by proceeding on the
basis of a theoretical threat. It means to proceed on the basis of a particular type of fact,

“generic” facts that constitute the basis for “generic factual predictions” that can



Docket No. RM10-23-001 -52-

constitute a rational basis for an agency’s decision.®® The court in Associated Gas
Producers gave the following as an example of an acceptable generic factual prediction:
“the increased incentive to compete vigorously in the market would eventually lead to
lower prices for all consumers.”® The court treated such predictions as based on
behavioral assumptions that are not subject to serious dispute. Thus the court stated that
“[a]gencies do not need to conduct experiments in order to rely on the prediction that an
unsupported stone will fall; nor need they do so for predictions that competition will
normally lead to lower prices.”* Indeed, the court acknowledged that such propositions
can be accepted without record evidence when the prediction is viewed “as at least likely
enough to be within the Commission’s authority.”*!

63.  Other courts have recognized that when promulgating rules of general and
prospective applicability, agencies can draw “factual inferences . . . in the formulation of

a basically legislative-type judgment, for prospective application only.”% Such

judgments are closely bound up to what are sometimes referred to as “legislative facts,”

% Associated Gas Distributors, 824 F.2d 981 at1008.
8 |d. (citing Wisconsin Gas, 770 F2d at 1161).

% Id. at 1008-9.

*!Id. at 1008.

%2 United States v. Florida East Coast Ry., 410 U.S. 224, 246 (1973); United Air
Lines, Inc. v. Civil Aeronautics Board, 766 F.2d 1107, 1119 (7™ Cir 1985).
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i.e., “facts which help the tribunal determine the content of law and of policy and help the
tribunal to exercise its judgment or discretion in determining what course of action to
take.”® The District of Columbia Circuit has stated that “legislative facts are crucial to
the prediction of future events and to the evaluation of certain risks, both of which are
inherent in administrative policymaking.”®* The Supreme Court has ruled that when
dealing with matters that are “primarily of a judgmental or predictive nature . . . complete
factual support in the record for [an agency’s] judgment or prediction is not possible or
required; ‘a forecast of the direction in which future public interest lies necessarily
involves deductions based on the expert knowledge of the agency.””® This is precisely
what is involved in the Commission’s reasoning in Order No. 1000.

64. We disagree with the arguments made by various petitioners that we have ignored
evidence that disproves our reasoning. The evidence in question consists of a description
of the current state of transmission planning and development in a specific region

combined with an expression of satisfaction with the current situation. For example,

% Association of National Advertisers, Inc., v. FTC, 627 F.2d 1151, 1161-62 (D.C.
Cir. 1979) (Ass’n of National Advertisers) (quoting 2 K. Davis, Administrative Law
Treatise, 8 15.03, at 353 (1958)).

%1d. at 1162.

% ECC v. National Citizens Committee for Broadcasting, 436 U.S. 775, 814
(1978) (quoting FPC v. Transcontinental Gas Pipe Line Corp., 365 U.S. 1, 29 (1961));
see also Ass’n of National Advertisers, Inc., 627 F.2d at 1162.
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North Carolina Agencies state that there is no evidence that transmission is lacking in the
Southeast and that there is no need in this region for transmission projects that can
transfer large amounts of renewable energy. North Carolina Agencies state that the
transmission planning processes in the Southeast are already highly developed, and
Southern Companies state that in the Southeast all transmission needs have already been
planned for.

65.  First, the Commission is authorized not simply to make generic findings but also
to act on generic factual predictions.” To state that the facts in a particular region run
counter to the Commission’s assessment of the future course of events is to argue either
that present circumstances can be expected to persist into the future or that certain basic
principles, such as the proposition that transmission developers are more likely to invest
if they have a mechanism by which their costs will be allocated, do not apply in the
region. We do not find the latter sort of claim to be credible, and the former claim simply
overlooks the fact that the present is not a prediction of the future. The Commission is
authorized to make rules with prospective effect that will prevent situations that are
inconsistent with the FPA from occurring, which means that it is authorized to consider
how the future may be different from the present if the rules it proposes are not adopted.

We thus also reject Sacramento Municipal Utility Districts’ claim that the Commission

% Associated Gas Distributors, 824 F.2d at 1008.
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cannot act unless it shows the existence of an “actual problem” in a particular region, a
claim that lies at the root of all the arguments that petitioners make on this point. An
“actual problem” is what one has when a theoretical threat comes to fruition. To insist
that the Commission must identify the existence of an actual problem in the present
before it can act is thus to deny that a theoretical threat that one reasonably concludes
exists can be a basis for action. Such a conclusion is inconsistent with the cases we have
cited on this point.%’

66.  In addition, these arguments overlook the fact that in Order No. 1000, the
Commission identifies a minimum set of requirements that must be met to ensure that
transmission planning processes and cost allocation mechanisms result in Commission-
jurisdictional services being provided at rates, terms, and conditions that are just and
reasonable and not unduly discriminatory or preferential. Given that the requirements are
minimum requirements, it would not be surprising that some current practices in some
regions may already satisfy many of them. If that is the case, the public utility
transmission providers concerned need only show in their compliance filing how current
practices in their regions satisfy the Commission’s standards. This does not mean that
the reforms are not needed, as all of these requirements are not satisfied in all regions.

We thus do not consider Alabama PSC’s proposal of a regional or case-by-case approach

% See, e.g., BNSF Railway Co., 526 F.3d at 778.
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for applying these reforms to be appropriate or necessary. We also disagree with
Southern Companies and others that assert that there is not an issue to be remedied in
their respective regions. As we note above, if public utility transmission providers
believe that they already satisfy the minimum requirements in Order No. 1000, they may
seek to demonstrate this in their compliance filings.

67.  The concept of minimum requirements supplies the answer to Southern
Companies argument that there is no basis for requiring them to adopt the nonincumbent
transmission developer reforms of Order No. 1000 because they do not have a federal
right of first refusal and because there are no restrictions on nonincumbent transmission
projects in the SERTP planning process. Southern Companies also note that to date no
nonincumbents have proposed projects in SERTP. They attribute this to incumbents,
who they argue have developed a robust transmission grid and are adequately investing in
transmission. However, the purpose of the minimum requirements for nonincumbent
transmission developers is to provide objective criteria that can help ensure that the lack
of nonincumbent participation will not be attributable to lack of equal treatment or some
other reason identified in Order No. 1000 as an impairment to the identification and
evaluation of more efficient or cost-effective alternatives. Moreover, if the requirements
of Order No. 1000 are in fact already met in SERTP, then Southern Companies need only
show in their compliance filing how current practices satisfy the Commission’s

requirements. Finally, Southern Companies state the Commission has no authority to
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impose nonincumbent development rights, but the Commission is not imposing any such
rights in Order No. 1000. It is simply establishing minimum requirements for the
treatment of nonincumbent transmission developers in the transmission planning process.
These requirements do not confer any rights to develop a facility. They only confer a
right to have a proposal considered.

68.  Some petitioners confuse agency judgments based on legislative facts, i.e., factual
inferences made in light of the policy underlying a statute, with formal academic theories.
Southern Companies maintain that the theoretical basis of Order No. 1000 does not
constitute good theory by scientific standards.” California 1SO argues that the
Commission’s hypothesis that the absence of a regional cost allocation method will cause
rates to be unjust or unreasonable is not based on an established economic theory and the
Commission cites no peer-reviewed or other economic analysis that supports its
conclusion.

69.  The courts have specifically rejected such notions. The court in Associated Gas
Distributors clearly distinguished between generic factual predictions that are commonly
made in rulemakings and the practice of economics as an academic discipline.” The

court criticized the use of another case, Electricity Consumers Resource Council v.

% See, e.g., Southern Companies.

% Associated Gas Distributors, 824 F.2d at 1008.
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FERC,' to invoke economic theory as a basis for decision making in a way that is
similar to the way that Southern Companies and Ad Hoc Coalition of Southeastern
Utilities invoke economic theory. For example, Southern Companies state that “FERC
has pointed to no . . . established theory (such as marginal pricing at issue in Electricity
Consumers) upon which it may rely to support the application of Order No. 1000’s
requirements to the Southeast.”*®* The court in Associated Gas Distributors stated that
“[c]learly nothing in Electricity Consumer’s reference to ‘economic theory’ was intended
to invalidate agency reliance on generic factual predictions merely because they are
typically studied in the field called economics.”'%?

70.  This is the case because the court recognized that there was no reason that an
agency must demonstrate the validity of well-established general principles such as “that

competition will normally lead to lower prices.”'®® Southern Companies and Ad Hoc

Coalition of Southeastern Utilities confuse a theoretical threat, a potential threat that has

100 747 F.2d 1511 (D.C. Cir. 1984) (Electricity Consumers).
191 Southern Companies at 16.

192 Associated Gas Distributors, 824 F.2d at 1008; accord Sacramento Municipal
Utility District v. FERC, 616 F.3d 520, 531 (D.C. Cir. 2010) (stating that “[n]either
[Electricity] Consumers nor any other case law prevents the Commission from making
findings based on ‘generic factual predictions’ derived from economic research and
theory.”).

103 aAssociated Gas Distributors, 824 F.2d at 1009.



Docket No. RM10-23-001 -59-

not yet materialized, with a theory used in an academic discipline, an area of activity that
is not comparable to the tasks or responsibilities entrusted to a regulatory agency. The
type of principles that the Commission has relied upon here are fully commensurate with
those that the court in Associated Gas Distributors said the Commission could utilize
when addressing matters that fall within its area of expertise. For these same reasons, we
disagree with the argument of California 1SO that the Commission’s finding that the
absence of a cost allocation method will cause rates to be unjust or unreasonable must be
based on an established economic theory and that the Commission must cite a peer-
reviewed or other economic analysis that supports its conclusion.

71.  Moreover, we note that the substantial evidence standard does not require
scientific certitude, a point which serves to dispel the confusion between theoretical
threats and scientific theories. It only requires evidence that a “reasonable mind might
accept” as “adequate to support a conclusion.”*** In the context of rulemakings that
involve legislative facts and generic factual predictions, the relevant criterion is whether
the agency has provided a reasonable explanation of the problem presented and its
solution to it.*® A reasonable justification of a policy choice is not, and given the nature

of the task involved cannot be, a scientific prediction.

104 Dickenson v. Zurko, 527 U.S. 150, 155 (1999).

105 5ee Federal Communications Commission v. Nat’l Citizens Comm. for

(continued...)
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72.  This point is confirmed by the discussion of theoretical threats in National Fuel.

While some petitioners argue that this case requires substantial empirical verification of

106

the existence of a theoretical threat,™ a careful examination of what the courts says

shows that this is not correct. The court did not specify any requirements for
demonstrating the existence of a theoretical threat other than a showing that the threat is
“plausible.”™®” A specific theoretical threat that it found met this requirement is stated in

its entirety in the following language:

If a pipeline did not have an affiliated marketer, it would be in
its interest to disseminate widely information relevant to
operating constraints, capacity, and available receipt points,
limited only by the cost of doing so. The affiliate
relationship, however, creates an incentive for the pipeline to
withhold information that otherwise would be made available
to the affiliate's competitors. Withholding this information
from non-affiliated shippers reduces their ability to arrange
transactions efficiently.*®®

Broadcasting, 436 U.S. 775, 814 (1978) (stating that “complete factual support in the
record for the [agency’s] judgment or prediction is not possible or required”); Industrial
Union v. Hodgson, 499 F.2d 467 at 475-476 (1974). Bradford Nat'l Clearing Corp. v.
SEC, 590 F.2d 1085, 1103-04 (D.C. Cir. 1978) (judicial deference to agency increases
where agency decision rests primarily on predictions).

106 See e.g., Sacramento Municipal Utility District.
197 National Fuel, 468 F.3d at 840.
1% Tenneco Gas v. FERC, 969 F.2d 1187, 1197 (1992) (Tenneco Gas).
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This description of a theoretical threat, which is drawn from an earlier decision cited by
the court in National Fuel, corresponds precisely to the type of generic factual predictions
discussed above that can justify agency action. It focuses on an incentive to withhold
information that is created simply by the existence of an affiliate relationship. The court
nowhere indicated that the plausibility of this theory depended on additional confirmation
in the form of predictive economic models or extensive empirical data.

73.  We thus disagree with Southern Companies that our use of words such as “may”
and “could” in describing the anticipated effects of our reforms is evidence that these
reforms are based on speculation or guesswork. When making a generic factual
prediction, one is not predicting what will occur with certainty in every instance but
rather what it is reasonable to conclude will occur with sufficient frequency and to a
sufficient degree to conclude that the reforms are needed. Our use of words such as
“may” and “could” in this context must be understood in this sense.

74.  California ISO states that the Commission is not relying on economic theory to
determine the means for achieving its goal but rather to establish a statutory predicate for
action. However, a theoretical threat, which should not be confused with an economic
theory, is precisely that, a predicate for agency action. The Commission’s task is to
assess current circumstances and to form a judgment on the steps necessary to avoid
adverse effects on rates that it concludes are likely to arise if the present situation persists.

We reject the idea that the only appropriate predicates for our action in this area are



Docket No. RM10-23-001 -62-

current failures that are traceable to inadequate transmission planning and cost allocation.
That would mean that the only predicate for action is a fully realized threat, which is
contrary both to the clear position taken by the courts, and, given the special problems
involved in transmission development, to the public interest.*®

75.  Finally, aside from National Fuel and Associated Gas Distributors, the only case
that petitioners cite on rehearing dealing with evidentiary burdens in a rulemaking is
Business Roundtable v. SEC. In that case, the court vacated a rule issued by the SEC on
the grounds that it had not adequately considered the rule’s effect upon efficiency,
competition, and capital formation. A number of petitioners describe this case as

involving matters that are “remarkably” or “strikingly” similar to the present

proceeding.’® However, Business Roundtable dealt with a failure by the SEC to comply

199 \We reject for the same reasons the contention by Ad Hoc Coalition of
Southeastern Utilities and Large Public Power Council that it is somehow significant that
the Commission has effectively conceded that there is no evidence justifying Order No.
1000 and it is relying on theory alone. The Commission is acting on the basis of a
theoretical threat whose existence has been demonstrated through a reasonable
explanation. The identification of this threat is based “on an assessment of the relevant
market conditions” and involves “a forecast of the direction in which future public
interest lies” which “necessarily involves deductions based on the expert knowledge of
the agency.” Ass’n of National Advertisers, 627 F.2d at 1162 (internal citations omitted).
Such judgments will satisfy evidentiary requirements in rulemakings such as this one. Id.
at 1161-62.

119 gee. e.g., Southern Companies; Ad Hoc Committee of Southeastern Utilities;
and Large Public Power Council.
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with specific provisions of the Exchange Act and the Investment Company Act of 1940
that require it to assess the economic impacts of a new rule. The court described these
requirements as being “unique” to the SEC.** Requirements that apply uniquely to the
SEC under statutes that it administers do not address requirements that apply to this
Commission under the FPA or its compliance with them. Moreover, the petitioners that
rely on Business Roundtable point to no requirements in the FPA that are similar to those
that applied to the SEC under its statutes and that might show how the case applies to this
proceeding. We are, of course, required to consider the burdens that Order No. 1000
creates in relation to the benefits that we expect its requirements to produce.**? However,
we have done that and have concluded that, in light of the substantial investment in new
transmission facilities that is generally expected to occur, the potential benefits from
improved planning for new transmission facilities outweigh the burdens involved in
complying with the requirements of Order No. 1000 to revise existing transmission tariffs
and institute additional planning procedures.

Whether the Commission has identified a theoretical threat that

justifies the removal of federal rights of first refusal from
Commission jurisdictional tariffs and agreements and has shown

111 Business Roundtable at 1148.

112 5ee, e.g., National Fuel, 468 F.3d at 844; Associated Gas Distributors, 824
F.2d at 1019.
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that there is a reasonable expectation that competition in
transmission development may have some beneficial impact on rates

76. A number of petitioners contend that the Commission has not identified a
theoretical threat that justifies the removal of federal rights of first refusal from
Commission jurisdictional tariffs and agreements and that the Commission has not shown
that there is a reasonable expectation that competition in transmission development may
have some beneficial impact on rates. In fact, the record in this proceeding includes the
type of evidence that courts have found appropriate in these circumstances. The Federal
Trade Commission, one of the two federal agencies responsible for enforcement of the
antitrust laws, supported the elimination of federal rights of first refusal as a means for
promoting consumer benefit, support that it described as consistent with antitrust policy
disfavoring regulatory barriers to entry in all but a limited number of instances.™** While
we possess our own expertise on barriers to entry when dealing specifically with the
transmission grid, we note that the court in Tenneco Gas attributed considerable weight to
analogous remarks by the Department of Justice that supported the identification of a

theoretical threat.***

13 Federal Trade Commission Comments on Proposed Rule at 2, 7.

1 Tenneco Gas, 969 F.2d at 1202.
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77.  Large Public Power Council maintains that Wisconsin Gas contains strictures
regarding agency action premised on the benefits of competition that the Commission has
violated. This case requires only “that there must be ‘ground for reasonable expectation
that competition may have some beneficial impact.””**> We think that there is a
reasonable expectation that removal of a barrier to entry in the area of transmission
development will have benefits of the type that competition creates in most industries.
When the court in Wisconsin Gas stated that “unsupported or abstract allegations of the
benefits that will accrue from increased competition”**® do not form an adequate basis for
agency action, it did this in response to the Commission’s position on a complex rate
issue whose effects were difficult to discern. Order No. 1000 does not involve a
comparable situation. In fact, the court’s full argument was that such allegations “cannot
substitute for “a conscientious effort to take into account what is known as to past
experience and what is reasonably predictable about the future.””**’ In fact, we have

made just such an effort, and on that basis we find it quite reasonable to expect benefits

115 wisconsin Gas, 770 F.2d 1144, at 1158 (quoting FCC v. RCA Communications,
Inc., 346 U.S. 86, 96-7 (1953)).

116 1d, at 1158.

7 1d. (quoting American Public Gas Association v. FPC, 567 F.2d 1016, 1037
(D.C. Cir. 1977)).
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from removing barriers to transmission development. Moreover, as noted above, this
analysis is consistent with that of the Federal Trade Commission.

78.  We also see no significance in the fact that Wisconsin Gas involved competitive
sales of natural gas in accordance with a policy established by Congress. Ad Hoc
Committee of Southeastern Utilities and Large Public Power Council state that Congress
has voiced no similar policy regarding competition in the development of transmission
infrastructure, but it likewise has not objected to it. We thus do not see how this
difference between Wisconsin Gas and this proceeding is controlling. Barriers to entry in
this area can adversely affect rates, and our action to ensure that such barriers in the form
of federal rights of first refusal do not adversely affect rates is well within the scope of
actions that we are authorized to take under section 206 of the FPA. The fact that
Congress expressed a policy regarding competitive sales of natural gas does not affect
this conclusion. These points also address the objections by Oklahoma Gas and Electric
Company and Sponsoring PJM Transmission Owners that the Commission has not
supported the conclusion that competition between potential developers will result in
more efficient or cost effective solutions or that this conclusion suffices to support
Commission action under section 206.

79.  Xcel and MISO Transmission Owners Group 2 argue that the Commission has not
explained why problems created by federal rights of first refusal cannot be dealt with

through individual complaints. Rights of first refusal create barriers to participation in
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the transmission development process. To require nonincumbent transmission developers
to overcome those barriers solely through individual complaint proceedings, requiring
litigation each time they seek to engage in the development process would create
expense, delay, and uncertainty that would serve as a further disincentive to participation.
That is, they would have to invest in project development and participate in an extensive
regional transmission planning process, and if the project is then taken over by an
incumbent transmission developer/provider who exercises a federal right of first refusal,
they would have to invest still more time and resources in litigation. As long as the
federal right of first refusal remains in a Commission-approved tariff or agreement, their
chances of succeeding in litigation would be severely diminished. They would likely
forego participating in that region in the first place and place their efforts elsewhere. The
remedy suggested by Xcel and MISO Transmission Owners Group 2 would thus itself act
as a form of barrier to entry.

80.  MISO Transmission Owners 2, Xcel, and MISO argue that the Commission has
not identified an instance where federal rights of first refusal have led to adverse effects
on rates, discrimination against a nonincumbent transmission developer, or failure by a
nonincumbent to invest in a transmission facility. While the Commission did receive

evidence that nonincumbent transmission developers experience discriminatory
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treatment, 118

we think the more important point is that the practical effect of a federal
right of first refusal is to discourage investment by nonincumbent transmission
developers. We do not think it is surprising that there is limited evidence of exclusion of
nonincumbent transmission developers in a situation that discourages them from
proposing projects in the first place. While Sponsoring PJIM Transmission Owners
contrast the evidence of specific discrimination provided in Order No. 888 to support
open access transmission with the number of specific examples of barriers to
participation by nonincumbent transmission developers in this proceeding, they fail to
acknowledge that Order No. 888 and Order No. 1000 involve different factual
circumstances and bases for Commission action. Order No. 888 dealt with instances of
undue discrimination in transmission access involving entities that were already
connected to the transmission grid. Order No. 1000, by contrast, deals as much or more
with the effect on rates of excluding entities whose ability even to become involved in the
transmission planning process is being hindered from the outset.

81.  MISO Transmission Owners 2 state that the Commission ignored the example of

nonincumbent transmission developer participation in CapX2020, which they maintain

shows that existing construction rights are not a disincentive to investment, at least with

118 See LS Power Comments on Proposed Rule at 3.
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respect to the Midwest 1SO.*° However, MISO Transmission Owners 2 do not identify
any nonincumbent transmission developer that independently proposed a transmission
project and was able to develop it despite the existence of a federal right of first refusal,
and initially referred only to certain transmission dependent utilities that had been
“renters” of the transmission system”*?° but that had chosen to invest in and own a
portion of CapX2020.***  While the Commission supports investment in transmission
infrastructure by transmission dependent utilities, the existence of a single joint project
like CapX2020 does not demonstrate that nonincumbent transmission developers are
treated in a manner that is not unduly discriminatory or preferential.

82.  We disagree with Baltimore Gas & Electric that if our concern is the effect of
federal rights of first refusal on transmission rates, we should deal with rates directly
rather than federal rights of first refusal. Barriers to entry affect markets in various ways.
These include their ability to discourage innovation. Federal rules should not prevent
consumers from being able to benefit from the full range of advantages that competition

can provide, which the preservation of barriers to entry does not allow.

119 Midwest Transmission Owners 2 Petition for Rehearing at 12.
120 Midwest Transmission Owners Reply Comments on Proposed Rule at 14.

121 Midwest Transmission Owners Comments on the Proposed Rule at 37 and
n.89. Midwest Transmission Owners 2 consists of all the entities that compose Midwest
Transmission Owners, with the exception of American Transmission Company LLC.
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83.  We also disagree with Baltimore Gas & Electric that our rationale for eliminating
federal rights of first refusal has no applicability to the transmission owner members of
PJM because they have relinquished all transmission planning decisions to PJM and thus
have no economic incentive to discriminate against nonincumbents. Even if the
transmission owner members of PJM have no economic reason to object to development
by nonincumbent transmission developers, this does not mean that federal rights of first
refusal cannot adversely affect transmission rates. In other words, the Commission’s
rationale for requiring the elimination of federal rights of first refusal is not based solely
on the economic incentives of incumbent transmission developers/providers; it is also
based on the belief that expanding the universe of transmission developers offering
potential solutions can lead to the identification and evaluation of potential solutions to
regional needs that are more efficient or cost-effective.

84.  These points apply equally to the argument of Sunflower, Mid-Kansas, and
Western Farmers that it is not in the economic self-interest of public utility transmission
providers in the SPP region to inhibit projects proposed by nonincumbent transmission
developers because no state in the SPP region has enacted retail competition. For
example, the fact that no state in the SPP region would stand for anticompetitive behavior
by incumbent transmission developers/providers does not ensure that the potentially more
efficient or cost-effective solutions offered by nonincumbent transmission developers

will be considered. To do that, it is necessary to have a requirement that they be
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considered without having to adjudicate complaints of anticompetitive behavior that
discourage proposals of alternative solutions.

85.  We disagree with Xcel that requiring the elimination of a federal right of first
refusal for reliability projects constitutes an overly broad remedy. While Xcel may be
correct that it is less likely that a nonincumbent transmission developer will propose a
competing transmission project that satisfies only a specific reliability need, a
nonincumbent transmission developer may decide to propose a transmission project that
satisfies several regional needs, including a specific reliability need. In that instance, the
Commission is concerned that if an incumbent transmission developer/provider has the
ability to assert a federal right of first refusal for a transmission project because it
addresses a reliability need, then the nonincumbent transmission developer may be
discouraged from proposing the transmission project that satisfies several regional needs.
In addition, we note that nothing in Order No. 1000 prevents an incumbent transmission
developer/provider from choosing to meet a reliability need or service obligation by
building new transmission facilities that are located solely within its retail distribution
service territory or footprint and that is not submitted for regional cost allocation.'??

86.  Ad Hoc Coalition of Southeastern Utilities asserts that the Commission’s

longstanding treatment of transmission as a natural monopoly undercuts its support for

122 Order No. 1000, FERC Stats. & Regs. 31,323 at P 262.
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competition in the development of transmission infrastructure, but we see no
contradiction here. In dealing with transmission as a natural monopoly, the Commission
has explained that “[t]he monopoly characteristic exists in part because entry into the
transmission market is restricted or difficult. . . . In addition, as unit costs are less for
larger lines and networks, transmission facilities still exhibit scale economies.”*?* The
Commission has never found that natural monopoly is antithetical to competition in all
respects. Rather it has said “it is often better for a single owner (or group of owners) to
build a single large transmission line rather than for many transmission owners to build
smaller parallel lines on a non-coordinated basis.”*** This is because “effective
competition among owners of parallel transmission lines is unlikely, and often
impossible, with existing practices and technology.”**> This, however, does not mean
that determining who will be the owner (or group of owners) of a particular line with
natural monopoly characteristics cannot be done on a competitive basis or that

competition in this connection would not promote benefits that are similar to the benefits

128 promoting Wholesale Competition Through Open Access Non-Discriminatory
Transmission Service by Public Utilities and Recovery of Stranded Costs by Public
Utilities and Transmitting Utilities, Notice of Proposed Rulemaking and Supplemental
Notice of Proposed Rulemaking, 60 FR 17662 (April 7, 1995), FERC Stats. &Regs.
32,514, at 33,070 (1995).

124 Id

125 Id
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that it produces elsewhere in our economy, in terms of improved facilities, enhanced
technology, or better transmission solutions generally.

87.  This point provides the answer to the Oklahoma Gas and Electric’s statement that
nothing Order No. 1000 will result in head-to-head competition between transmission
service providers and PJM Transmission Owners’ statement that the real issue is not
competition between transmission service providers but rather which entity will be the
monopoly owner of a transmission line. These statements overlook the fact that
competitive forces can be harnessed in a number of ways. In this case, the Commission
seeks to make it possible for nonincumbent transmission developers to compete in the
proposal of more efficient or cost-effective transmission solutions. Oklahoma Gas and
Electric Company states that the choice of new transmission projects will not be made in
the market but rather in the stakeholder process, but this simply highlights the fact that
competitive forces can be harnessed in various ways, including through the offering of
competitive alternatives in a stakeholder process. Oklahoma Gas and Electric Company
states that choices in the stakeholder process are based on uncertain estimates and inputs,
but this is true of the transmission planning process whether or not it allows for
competitive proposals.

88.  The fact that incumbent transmission developers/providers may have certain
advantages, such as rights of way and experience with the area in question, does not

affect these conclusions. Incumbent transmission developers/providers may in some
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situations be well-equipped to prevail in a competitive process, but this is not an
argument against competition. One cannot presume that an incumbent transmission
developer/provider will always be better placed to construct and own a project and that
the transmission planning process therefore will always reach the same result with or
without a federal right of first refusal, as Baltimore & Electric Company maintains. The
fact that an incumbent transmission developer/provider may possess certain capabilities
does not imply that the incumbent transmission developer/provider is more capable than
any possible nonincumbent transmission developer in all situations.

89.  Nor do the effects of differing corporate structures, rates of return, or the other
factors mentioned by Sponsoring PJM Transmission Owners affect our conclusion.
These are all matters that can be considered in the transmission planning process, as can
the issue of potential other costs and risks that Ad Hoc Coalition of Southeastern Utilities
and Large Public Power Council propose may arise. Such matters may be relevant to the
identification of more efficient or cost effective solutions. We do not see how they
require one to conclude that competition will not promote more efficient or cost-effective
solutions.

90.  Finally, the nonincumbent reforms of Order No. 1000 are not based on the
assumption that vertical integration is unduly discriminatory. Southern Companies
argues that vertical integration provides efficiencies and benefits to consumers, and we

do not deny that this may be the case in some situations. However, if it is, we would
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expect that vertically-integrated public utilities will be well positioned to compete in a
transmission development process that is open to nonincumbent transmission developers.
Southern Companies argument against nonincumbent transmission developer
participation confuses the concept of vertical integration with that of monopoly. The
existence of vertical integration does not imply that the vertically integrated public utility
must be a monopoly. The emergence of competitive generation markets makes it no
longer possible to argue that vertically integrated utilities are natural monopolies in all
aspects of electric service.’®® In short, vertical integration itself is not unduly
discriminatory, but there is no basis for claiming that vertical integration requires the

exclusion of nonincumbent transmission developers.

126 promoting Wholesale Competition Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities
and Transmitting Utilities, Order No. 888, 61 FR 21540 (May 10, 1996), FERC Stats.

& Regs. 1 31,036, at 31,642 (1996) (noting Congressional recognition of “rising costs
and decreasing efficiencies of utility-owned generating facilities” and also describing the
emergence of “non-traditional power producers . . . [that following the enactment of the
Public Utility Regulatory Policies Act of 1978] began to build new capacity to compete
in bulk power markets™), order on reh’g, Order No. 888-A, 62 FR 12274 (Mar. 14,
1997), FERC Stats. & Regs. 1 31,048, order on reh’g, Order No. 888-B, 81 FERC
61,248 (1997), order on reh’g, Order No. 888-C, 82 FERC 1 61,046 (1998), aff’d in
relevant part sub nom. Transmission Access Policy Study Group v. FERC,  225F.3d
667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC, 535 U.S. 1 (2002). See also,
Morgan Stanley Capital Group, Inc. v. Public Utility District No. 1 of Snohomish County,
Washington, 554 U.S. 527, 535-36 (2008) (stating that “[s]ince the 1970's . . . engineering
innovations have lowered the cost of generating electricity and transmitting it over long
distances, enabling new entrants to challenge the regional generating monopolies of
traditional utilities”).
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Whether the burdens imposed by the Commission’s reforms
outweigh the benefits

91.  Next, we address the question of the burdens imposed by the Commission’s
reforms. The court made clear in both National Fuel and Associated Gas Distributors
that one metric for assessing whether a rule has been adequately justified is whether the
costs the rule imposes are reasonable in light of the threat identified.'?” The Commission
acknowledged in Order No. 1000 that its new requirements would require adoption and
implementation of additional processes and procedures, but it noted that in many cases
public utility transmission providers already engage in processes and procedures of the
type in question.'?® Large Public Power Council argues that the implications of Order
No. 1000 in “creating a mechanism for socializing the cost of new regional transmission
developments are dramatic, and involve, by the Commission's own reckoning, cost
shifting for the recovery of potentially hundreds of billions of dollars in transmission
investment.”*?® However, Order No. 1000 requires that the costs of facilities selected in a
regional transmission plan for purposes of cost allocation be allocated in a way that is
roughly commensurate with benefits, i.e, allocated in accordance with the requirements

of cost causation. To the extent that Large Public Power Council’s use of the term

127 National Fuel, 468 F.3d at 844; Associated Gas Distributors, 824 F.2d at 1019.
128 Order No. 1000, FERC Stats. & Regs. { 31,323 at P 56.

129 |_arge Public Power Council at 18.
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“socializing” costs is meant to refer to a method of cost allocation that does not conform
with the principle of cost causation, we disagree with that characterization of Order No.
1000’s cost allocation requirements. Consequently, we do not see how ensuring that the
costs of facilities selected in a regional transmission plan for purposes of cost allocation
are allocated to those who receive benefits from the facilities represents “cost shifting” or
an undue burden. On the contrary, it is a clear benefit because it ensures that rates for
those facilities will be just and reasonable and not unduly discriminatory or preferential,
and it promotes the identification of more efficient or cost-effective transmission
solutions. Moreover, it is a benefit that is achieved at minimal cost, i.e., the cost of
adopting and implementing additional procedures, in comparison to the estimated billions
of dollars of needed transmission investment that current transmission planning and cost
allocation practices have been frustrating,*® or the estimated $298 billion in investment
in new transmission facilities that EEI suggests will be required over the period from

2010 to 2030.%*!

130 5ee Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 38 (discussing Brattle
Group study contending that a large portion of projects with an estimated total cost of
over $180 billion will not be built due to overlaps and deficiencies in transmission
planning and cost allocation processes) .

131 See id. P 44.
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92.  We likewise disagree with Ad Hoc Coalition of Southeastern Utilities” and
Southern Companies’ assertion that the interregional transmission coordination reforms
are contrary to National Fuel because the burdens of such coordination outweigh any
potential benefits. We note that Order No. 1000 provided a sufficient rationale for the
need for specific reform of the interregional transmission coordination requirements.
Order No. 1000 explained that “[c]lear and transparent procedures that result in the
sharing of information regarding common needs and potential solutions across the seams
of neighboring transmission planning regions” would help identify interregional
transmission facilities that could more efficiently or cost-effectively meet the needs of
each region.*® The Commission further found that Order No. 890’s transmission
planning requirements “are too narrowly focused geographically” and do not provide for
adequate analysis of the benefits of interregional transmission facilities in neighboring
regions.** Accordingly, the Commission concluded that the interregional transmission
coordination reforms should be adopted now and not delayed.

93.  We continue to find that we have adequately justified the interregional
transmission coordination requirements and that, in doing so, we have fully satisfied what

is required by National Fuel, as that standard is discussed herein. We disagree with the

132 1d. P 368.
133 1d. P 3609.
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contention that such requirements are overly burdensome as compared to the benefits.
The interregional transmission coordination requirements are part of what goes into
effective transmission planning. These requirements will help public utility transmission
providers, in consultation with stakeholders, in one transmission planning region to work
proactively with their counterparts in neighboring regions to identify what may be more
efficient or cost-effective transmission facilities than the solutions identified in individual
regional transmission plans. We do not believe these benefits are outweighed by the
burdens involved, i.e., the cost of the adoption and implementation of procedures
necessary for interregional transmission coordination, particularly when compared to the
significant transmission investment expected in the future. Indeed, it may be the case
that there will be little burden at all for the members of the Ad Hoc Coalition of
Southeastern Utilities in implementing these requirements, given that they state that there
is already an “optimization” analysis along the seams and interfaces in the Southeast.***
Accordingly, we deny rehearing on this issue.

94.  We also disagree with Large Public Power Council and Ameren that the
transmission planning requirements of Order No. 1000 will place unnecessary burdens on

planning engineers by requiring them to focus on matters other than meeting the needs of

their native loads or will require a reassessment of prior planning. We see no

134 Ad Hoc Coalition of Southeastern Utilities at 65.
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contradiction between transmission planning for native loads and ensuring that
transmission plans are consistent with regional or interregional transmission needs.
Indeed, the native loads of individual entities ultimately benefit from improved regional
transmission planning and interregional transmission coordination because they benefit
from improvements to the transmission grid that extend beyond their own local facilities.
We therefore do not think that any additional burden that Order No. 1000 may create for
planning engineers outweighs the benefits that we expect Order No. 1000 to provide. In
addition, the requirements of Order No. 1000 apply only to new transmission facilities,
and we therefore do not see how they require a reassessment of past planning activities.
95.  We have not, as Sponsoring PJM Transmission Owners contend, ignored costs
associated with elimination of federal rights of first refusal, specially the need for
expensive mitigation plans in the event a nonincumbent transmission developer abandons
a reliability project. We see no reason to expect that the performance of incumbent and
nonincumbent transmission developers/providers will differ, and as a result, the example
that Sponsoring PJM Transmission Owners advances is based on conjecture. Moreover,
selection criteria for project developers are an appropriate means of providing assurances
that all project developers will be in a position to fulfill their commitments.

96.  Sacramento Municipal Utility District states that Order No. 1000 does not satisfy
the requirements of reasoned decision-making because it fails to take into account

whether the cost allocation provisions will discourage rather than facilitate regional
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transmission planning. As we have noted already, the Commission continues to find that
transmission planning is more successful when it is understood upfront who will be
allocated costs for the facilities in a transmission plan. Regional cost allocation methods
accomplish this, among other things. The regional participants will decide which
facilities in the regional transmission plan will have their costs allocated according to a
method that they select, and which facilities will not. It is thus known how much each
beneficiary will pay for the first set of facilities when the regional transmission plan is
formed, and it is known that the latter set of facilities must be supported by the facility
sponsors alone. Sacramento Municipal Utility District appears to take the position that
the cost allocation requirements will discourage transmission planning because entities
will be forced to pay for facilities from which they receive no benefit. We address and
reject this argument elsewhere in this order.**

Other Issues
97. A number of petitioners raise objections to our demonstrations of the need for
reform that do not fall under any of the general categories set forth above.
98.  We are not, as Coalition for Fair Transmission Policy asserts, stepping beyond our
statutory authority and seeking to address every policy problem that faces the industry.

We have fully explained our statutory authority in Order No. 1000, and we are addressing

135 See discussion infra at section V.
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only matters that can affect transmission rates in a way that could cause them to become
unjust and unreasonable, or unduly discriminatory or preferential. We find nothing
ambiguous about, for example, our reference to such things as the impacts of renewable
portfolio policies, as Coalition for Fair Transmission Policy maintains. These policies
affect transmission needs and thus transmission rates, and rather than being ambiguous,
our reference to them provides a clear and concrete example of how transmission
planning cannot be fully effective if it does not consider all transmission needs.

99.  We also reject the characterization of our action in Order No. 1000 by Coalition
for Fair Transmission Policy as commandeering regional transmission planning. The
transmission planning and cost allocation requirements of Order No. 1000 are focused on
the transmission planning process, not any substantive outcomes of this process.**® Order
No. 1000 establishes a set of minimum requirements that regional planning must meet
and allows considerable flexibility in the implementation of these requirements.
Establishing flexible minimum requirements for a process cannot be equated with
commandeering that process.

100. Coalition for Fair Transmission Policy states that the Commission’s authority
under section 216 of the FPA to site transmission facilities in national interest corridors

would not have been necessary if it had authority to address all policy problems and

138 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 12.
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commandeer the transmission process. We do not see how the Commission’s limited
authority under this section is relevant to Order No. 1000. Since we are acting to address
matters that can have an adverse effect on transmission rates and are not taking any
control over the transmission planning process itself, we are not taking any actions that
fall within the scope of the activities authorized in section 216.

101. Inresponse to NARUC’s concern that compliance with Order No. 1000 may stall
existing local, regional, and DOE-funded interconnection-wide planning, the
Commission stated in Order No. 1000 that the compliance filing deadlines it established
are compatible with the interests of those that intend to develop transmission planning
processes that take into account the lessons learned through the ARRA-funded
transmission planning initiatives.*®” NARUC states that its reason for concern is the need
to sort through ambiguities and comply with Order No. 1000. The Commission is
committed to engaging in outreach and consultation to assist the compliance process.
NARUC also maintains that the ARRA-funded transmission planning initiatives may
eliminate the need for the Commission’s reforms, but as we noted in Order No. 1000,
those initiatives are complementary to, not substitutes for, the reforms in Order No. 1000.
For example, they do not specifically provide for regional cost allocation or for ongoing

coordination of planning for interregional transmission facilities, which we concluded is

1371d. P 794
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necessary to ensure that rates, terms, and conditions of jurisdictional services are just and
reasonable and not unduly discriminatory or preferential.”*®* NARUC has not challenged
this conclusion regarding the ARRA-funded transmission planning initiatives in its
petition for rehearing.

I1l. Transmission Planning

A. Regional Transmission Planning Process

102. Order No. 1000 built on the reforms adopted in Order No. 890 to improve regional
transmission planning. First, Order No. 1000 required each public utility transmission
provider to participate in a regional transmission planning process that produces a
regional transmission plan and complies with existing Order No. 890 transmission
planning principles.**® Second, Order No. 1000 adopted reforms under which
transmission needs driven by Public Policy Requirements are considered in local and
regional transmission planning processes.'*® The Commission explained that these
reforms work together to ensure that public utility transmission providers in every

transmission planning region, in consultation with stakeholders, evaluate proposed

138 1d. p 371.
139 Order No. 1000, FERC Stats. & Regs. 31,323 at P 68.

19 1d. The Commission explained that Public Policy Requirements are those

established by state or federal laws or regulations, meaning enacted statutes (i.e., passed
by the legislature and signed by the executive) and regulations promulgated by a relevant
jurisdiction, whether within a state or at the federal level. 1d. at P 2.
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alternative solutions at the regional level that may resolve the region’s needs more
efficiently or cost-effectively than solutions identified in the local transmission plans of
individual public utility transmission providers.*** The Commission noted that, as in
Order No. 890, the transmission planning requirements in Order No. 1000 do not address
or dictate which transmission facilities should be either in the regional transmission plan
or actually constructed, and that such decisions are left in the first instance to the
judgment of public utility transmission providers, in consultation with stakeholders
participating in the regional transmission planning process.'*

1. Legal Authority for Order No. 1000’s Transmission Planning
Reforms

a. Final Rule

103. Order No. 1000 concluded that the Commission has the authority under section
206 of the FPA to adopt the transmission planning reforms. The Commission explained
that the reforms build on those of Order No. 890, in which the Commission reformed the
pro forma OATT to, among other things, require each public utility transmission provider
to have a coordinated, open and transparent regional transmission planning process.**

The Commission concluded that the reforms adopted in Order No. 1000 are necessary to

141 |d
142 1d. P 68 n.57.
143 1d. P 99.
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address remaining deficiencies in transmission planning and cost allocation processes so
that the transmission grid can better support wholesale power markets and thereby ensure
that Commission-jurisdictional transmission services are provided at rates, terms and
conditions that are just and reasonable and not unduly discriminatory or preferential.***
104. Order No. 1000 rejected arguments that FPA section 202(a)'** precluded the
Commission from adopting the transmission planning reforms, explaining that this
provision requires that the interconnection and coordination, i.e., coordinated operation
(such as power pooling), of facilities be voluntary and the provision does not mention
planning.'*® The Commission explained that transmission planning is a process that

occurs prior to the interconnection and coordination of transmission facilities. The

Commission explained that this is consistent with the Central lowa Power Coop. v.

144 Id

145 Section 202(a) reads, in relevant part, as follows:

For the purpose of assuring an abundant supply of electric energy
throughout the United States with the greatest possible economy
and with regard to the proper utilization and conservation of
natural resources, the Commission is empowered and directed to
divide the country into regional districts for the voluntary
interconnection and coordination of facilities for the generation,
transmission, and sale of electric energy. . . .

16 U.S.C. 824a(a).
148 Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 100-06.
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FERC decision,™*’ because the court in that case was presented with a request that the
Commission require an enhanced level of, or tighter, power pooling, which the court
found it could not do given “the expressly voluntary nature of coordination under section
202(a).”**® Section 202(a) was therefore relevant to the problem at issue in Central lowa
because, unlike Order No. 1000, the operation of the system through power pooling was
its central subject matter.*® The Commission also found that because section 202(a)
does not mention transmission planning, it was unnecessary to resort to the legislative
history of the provision, which nevertheless discussed “planned coordination” of the
operation of facilities, not the planning process for the identification of transmission
facilities. ™

105. The Commission also made clear that nothing in Order No. 1000 infringed on
those matters traditionally reserved to the states, such as matters relevant to siting,
permitting and construction, as the reforms in Order No. 1000 are associated with the

processes used to identify and evaluate transmission system needs and potential solutions

17 606 F.2d 1156 (D.C. Cir. 1979) (Central lowa).

18 1d. at 1168.

%% Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 102-03.
01d. PP 104-05.
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to those needs.® Further, the Commission disagreed with commenters suggesting that
the transmission planning reforms in the Proposed Rule, which were similar to those
adopted in Order No. 1000, were inconsistent or precluded by, or legally deficient for
failing to rely on, FPA section 217(b)(4),* because Order No. 1000 supports the
development of needed transmission facilities, which ultimately benefits load-serving
entities. ™

106. Next, the Commission concluded that it could require public utility transmission
providers to amend their OATTs to provide for the consideration of transmission needs
driven by Public Policy Requirements. The Commission explained that such
requirements may modify the need for and configuration of prospective transmission

facility development and construction, and therefore, the transmission planning process

1511d. P 107,

152 Section 217(b)(4) of the FPA specifies that:

The Commission shall exercise the authority of the Commission
under this Act in a manner that facilitates the planning and expansion
of transmission facilities to meet the reasonable needs of load-serving
entities to satisfy the service obligations of the load-serving entities,
and enables load-serving entities to secure firm transmission rights
(or equivalent tradable or financial rights) on a long-term basis for
long-term power supply arrangements made, or planned, to meet such
needs.

16 U.S.C. 824q(b)(4).

153 Order No. 1000, FERC Stats. & Regs. 31,323 at P 108.
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and the resulting transmission plans would be deficient if they do not provide an
opportunity to consider transmission needs driven by Public Policy Requirements.*™* The
Commission also rejected assertions that the transmission planning reforms were
inconsistent with the Administrative Procedure Act, due process requirements, or
Commission regulations governing incentive rates.’> The Commission explained that it
satisfied FPA section 206’s burden, as its review of the record demonstrated that existing
transmission planning processes are unjust and unreasonable or unduly discriminatory or
preferential.™*® Finally, the Commission addressed concerns raised by non-jurisdictional
entities regarding issues associated with public power participation in the regional
transmission planning process.**’

107. In the section above on Need for Reform, the Commission has already addressed
legal arguments surrounding the Commission’s determination that there is substantial
evidence establishing a need for the package of reforms in Order No. 1000. A number of
petitioners, however, also seek rehearing of the Commission’s conclusions regarding its

legal authority to specifically require Order No. 1000’s regional transmission planning

134 1d. PP 109-12.
15 1d. PP 113-15.
156 1d. P 118.

1571d. P 117,
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and interregional transmission coordination reforms. In general, these arguments,
addressed below, concern: (1) the Commission’s interpretation of FPA section 202(a);
(2) the Commission’s statements regarding section 217(b)(4); (3) Order No. 1000’s
alleged infringement on state regulatory jurisdiction; (4) Order No. 1000’s requirement to
consider transmission needs driven by Public Policy Requirements; (5) legal issues
related to interregional transmission coordination; and (6) other legal issues.

b. Order No. 1000’s Interpretation of FPA Section 202(a)

I Requests for Rehearing and Clarification

108. Several petitioners argue that the Commission erred in concluding that FPA
section 202(a) permitted the Commission to require public utility transmission providers
to engage in mandatory regional transmission planning and interregional transmission
coordination.”®® Generally, these petitioners assert that the Commission erred in
interpreting both the language of the statute and the D.C. Circuit’s Central lowa decision

that addressed the scope of section 202(a).** Petitioners also cite to the D.C. Circuit’s

158 See, e.g., Ad Hoc Coalition of Southeastern Utilities; California ISO;
FirstEnergy Service Company; Large Public Power Council; North Carolina Agencies;
PPL Companies; Sacramento Municipal Utility District; Southern Companies; and Xcel.

5% While most of the arguments regarding section 202(a) are opposed to the
Commission’s authority over transmission planning as a general matter, some parties
raise this argument in the specific context of interregional transmission coordination. All
of the rehearing requests regarding section 202(a) are addressed here.
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Atlantic City decision for support for their proposition that transmission planning is to be
left to the voluntary action of public utilities under section 202(a).*®

109. Many petitioners contend that Order No. 1000’s interpretation of section 202(a) is
contrary to the plain meaning of the provision. Ad Hoc Coalition of Southeastern
Utilities argues that Order No. 1000 itself recognizes that transmission planning is an
aspect of the “coordination of facilities for . . . transmission” because Order No. 1000
states that “coordination of planning on a regional basis will also increase efficiency
through the coordination of transmission upgrades.”*®* Ad Hoc Coalition of
Southeastern Utilities also argues that Order No. 1000 states that its interregional
coordination requirements involve “coordination with regard to the identification and
evaluation of interregional transmission facilities . . . .”*%* FirstEnergy Service Company

also cites to statements in Order No. 1000 itself, which it argues demonstrates that the

Commission recognized that transmission planning is an aspect of coordination.*®

180 Atlantic City Elec. Co. v. FERC, 295 F.3d 1, 12 (D.C. Cir. 2002) (Atlantic City)

161 Ad Hoc Coalition of Southeastern Utilities at 35 (quoting Order No. 1000,
FERC Stats. & Regs. 1 31,323 at P 254 (emphasis added)). See also PPL Companies.

182 Ad Hoc Coalition of Southeastern Utilities at 35 (quoting Order No. 1000,
FERC Stats. & Regs. 1 31,323 at P 345 n.310 (emphasis added)). PPL Companies also
point out that Order No. 890 states that “the coordination requirements imposed [therein]
are intended to address transmission planning issues.” Order No. 890, FERC Stats. &
Regs. 31,241 at P 453.

183 FirstEnergy Service Company at 9 (citing Order No. 1000, FERC Stats. &

(continued...)
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110. Additionally, Ad Hoc Coalition of Southeastern Utilities disagrees that section
202(a) only applies to interconnection and operation because section 202(a) discusses
“interconnection and coordination” but does not mention operation. It also argues that
interconnection is discussed along with coordination rather than to the exclusion of
coordination. Thus, it argues that language regarding the “coordination of facilities for . .
. transmission” encompasses transmission planning. It also argues that the
interconnection of transmission facilities encompasses transmission planning.
FirstEnergy Service Company asserts that the natural reading of “coordination” is not
limited to “coordinated operation,” but also includes “coordinated planning.”*®*
FirstEnergy Service Company notes that, while the Commission points to the fact that
section 202(a) does not mention planning in an effort to avoid this natural reading of
“coordination,” the logic of the Commission’s argument would mean that “coordinated

operations” must also be excluded, because section 202(a) does not explicitly mention

“operations,” a point echoed by California 1SO.

Regs. {1 31,323 (stating that Order No. 1000 “improves coordination between neighboring
transmission planning regions™)). FirstEnergy Service Company further argues that
Order No. 1000 elsewhere uses “coordination” to refer to coordinated planning between
regions.

184 FirstEnergy Service Company at 9 (quoting Wolverine Power Co. v. FERC,
963 F.2d 446, 454 (D.C. Cir. 1992); U.S. v. Wells, 519 U.S. 482, 483 (1997)).
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111. Ad Hoc Coalition of Southeastern Utilities argues that good utility practice
compels the conclusion that coordination and interconnection closely involve system
planning, asserting that for transmission systems to be interconnected and operated in a
reliable manner, they must be planned in a coordinated manner to avoid serious reliability
consequences. FirstEnergy Service Company states that the Commission cites no
authority for the proposition that section 202(a) focuses on power pooling, but asserts
that, even if power pools were the focus of section 202(a), the fact that the first power
pool was formed to realize the benefits and efficiencies possible by interconnecting to
share generating resources involves at least a limited form of coordinated planning.

112. Sacramento Municipal Utility District argues that Congress left the issue of
regional planning to the voluntary decision of the entities involved and only once they
elect to do so would the Commission have authority to determine whether the terms of
their arrangements are just and reasonable and not unduly discriminatory.*® It also
argues that if Congress intended that the Commission should encourage the coordination
of transmission operations, there is no logical reason that it did not also intend that it
encourage transmission planning, which further means that it did not intend that the

Commission could mandate transmission planning. Moreover, PPL Companies assert

165 sacramento Municipal Utility District at 23 (citing Central lowa, 606 F.2d at
1167-68).
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that in all the revisions Congress made to the FPA in the Energy Policy Act of 2005, it
did not mandate regional planning and left section 202(a) in place without changes to that
provision’s voluntary nature.

113. Petitioners also argue that the Commission misinterpreted Central lowa, asserting
that the court in that case understood that coordination included transmission planning.*®’
FirstEnergy Service Company states that Central lowa described coordination as
including planning and described various degrees and methods of regional
coordination.’® Similarly, North Carolina Agencies note that Central lowa quoted the
Commission’s own statement that “coordination is joint planning and operation of bulk
power facilities by two or more electric systems for improved reliability and increased
efficiency. . ..” They also argue that Central lowa’s statement that the Commission could
not have mandated the power pooling agreement means that the Commission could not

have mandated the adoption of coordinated transmission planning.®®

188 Energy Policy Act of 2005, Pub. L. No. 109-58, §§ 1261 et seq., 119 Stat. 594
(2005) (EPAct 2005).

197 See, e.g., FirstEnergy Service Company; North Carolina Agencies; Large
Public Power Council; Sacramento Municipal Utility District; Ad Hoc Coalition of
Southeastern Utilities; and Southern Companies.

1%8 FirstEnergy Service Company at 11 (citing Central lowa, 606 F.2d at 1168,
n.36).

169 North Carolina Agencies at 7-8 (citing Central lowa, 606 F.2d at 1168, n.36).
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114. Large Public Power Council also asserts that the court in Central lowa found that
the Commission’s involvement in transmission planning rests on the voluntary
cooperation of utilities subject to the statute. Sacramento Municipal Utility District
contends that the Commission’s assertion that Central lowa meant only to refer to the
operation of transmission facilities when it said “voluntary power pooling” rather than
planning of their construction is not credible, noting that the court explicitly stated that
one type of pooling arrangement is designed to achieve certain goals, “plus the
economies of joint planning and construction of generation and transmission facilities.”
Ad Hoc Coalition of Southeastern Utilities points to legislative history cited in Central
lowa stating that Congress “is confident that enlightened self-interest will lead the
utilities to cooperate...in bringing about the economies which can alone be secured
through planned coordination.”*” It also states that Central lowa noted that non-
generating distribution systems “could attend MAPP meetings at which long-range plans
are discussed” and it points to Central lowa’s rejection of calls to enlarge the scope of the
power pooling agreement because it “would be inconsistent with Congress’ intent to

promote planned coordination of electric systems.”*"

170 Ad Hoc Coalition of Southeastern Utilities at 30 (citing Central lowa, 606 F.2d
at 1162 (quoting S. Rep. No. 74-62)).

71 Ad Hoc Coalition of Southeastern Utilities at 39 (quoting Central lowa, 660
F.2d at 1165, 1170).
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115. Other petitioners also assert that the legislative history of section 202(a), as well as
the Commission’s own precedent, undermine Order No. 1000’s interpretation of that
provision.!” North Carolina Agencies emphasize that Congress rejected arguments by
the Federal Power Commission that it should be empowered to mandate such
coordination when it adopted section 202(a)’s requirements. They argue that section
202(b)*" also reveals that Congress purposefully limited the Commission’s authority to
require coordination by enabling it only to order the interconnection of facilities and the
sale/exchange of electricity. Ad Hoc Coalition of Southeastern Utilities and Southern
Companies point out that the solicitor of the Federal Power Commission testified before

Congress that the express intent in drafting section 202(a) was to facilitate regional

172 5ee, e.g., Ad Hoc Coalition of Southeastern Utilities; Large Public Power
Council; Sacramento Municipal Utility District; and Southern Companies.

178 EPA section 202(b) provides, in part:

Whenever the Commission, upon application...and after
notice...and after opportunity for hearing, finds such action
necessary or appropriate in the public interest it may by order direct
a public utility...to establish physical connection of its transmission
facilities with the facilities of one or more other persons engaged in
the transmission or sale of electric energy, to sell energy to or
exchange energy with such persons: Provided, That the Commission
shall have no authority to compel the enlargement of generating
facilities for such purposes, nor to compel such public utility to sell
or exchange energy when to do so would impair its ability to render
adequate service to its customers.

16 U.S.C. § 824a(b).
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planning. Petitioners also cite to Federal Power Commission policy statements regarding
data collection that make statements such as “[lI]Jong-range planning is an indispensable
element to the accomplishment of the objectives of [s]ection 202(a)” and that achieving
the goals of section 202(a) “requires coordinated efforts on an industry[-]Jwide basis, at
both the regional and national levels, to enhance reliability and adequacy of service.”*"
116. Ad Hoc Coalition of Southeastern Utilities points to the 1970 National Power
Survey, which stated that “coordination is joint planning and operation of bulk power
facilities by two or more electric systems for improved reliability and increased
efficiency which would not be attainable if each system acted independently.”*”
Sacramento Municipal Utility District argues that the notion that section 202(a) does not

include transmission planning, or that transmission planning is not considered part of the

coordination of electric systems, would surprise those who recall the Federal Power

17 Ad Hoc Coalition of Southeastern Utilities at 40 (quoting Reliability and
Adequacy of Electric Service—Reporting of Data, Order No. 838-4, 56 FPC 3547, 3548
(1976); Reliability and Adequacy of Electric Service—Reporting of Data, Order No. 383,
41 FPC 846 (1969)); Southern Companies at 39-40; Large Public Power Council at 19-
20.

> Ad Hoc Coalition of Southeastern Utilities at 37. Ad Hoc Coalition of
Southeastern Utilities also states that the Commission’s interpretation of Central lowa is
at odds with former Commissioner Vicky A. Bailey’s statement that “Congress...was
motivated by the desire to leave the coordination and joint planning of utility systems to
be to the voluntary judgment of individual utilities.” Ad Hoc Coalition of Southeastern
Utilities at 40 (quoting Regional Transmission Organizations, Order No. 2000, FERC
Stats. & Regs. 1 31,089 (Bailey, Comm’r. concurring)).
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Commission’s work with regional reliability councils in the decades following the
Northeast blackout of 1965. It also asserts that the Commission’s interpretation cannot
be squared with the 1993 Policy Statement Regarding Regional Transmission Groups,
where the Commission recognized it lacked authority to mandate the formation of
regional transmission organizations.*"

117. Some petitioners also cite to the D.C. Circuit’s Atlantic City decision. FirstEnergy
Service Company quotes Atlantic City’s conclusion that the Commission’s “expansive
reading of its section 203 jurisdiction could not be reconciled with section 202, which has
been definitively interpreted to make clear that Congress intended coordination and
interconnection arrangements be left to the voluntary action of the utilities.”*”" Ad Hoc
Coalition of Southeastern Utilities claims that Atlantic City reinforces that section 202(a)
encompasses transmission planning, noting that the court held that section 202(a) applied
to an 1SO arrangement, which encompassed transmission planning, and therefore its
voluntary nature precluded the Commission from requiring transmission owners to make

a filing under section 203 before they could leave the 1SO.'"® Southern Companies state

176 sacramento Municipal Utility District at 25 (citing Policy Statement Regarding
Regional Transmission Groups, FERC Stats. & Regs. 1 30,967 at 30,870 & 30,872
(1993) (RTG Policy Statement)).

7 Eirst Energy Companies at 7 (citing Atlantic City, 295 F.3d at 12).

178 Ad Hoc Coalition of Southeastern Utilities at n.117 (citing Atlantic City, 295

(continued...)
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Order No. 1000 conceded that the interregional coordination required constitutes the
“coordination of facilities. . .for transmission.”*”® Thus, Southern Companies argue that
Order No. 1000, by specifying that public utility transmission providers adopt identical
terms and conditions in their respective OATTSs, requires the functional equivalent of
mandatory coordination agreements despite the court’s decision in Atlantic City that the
Commission cannot require adoption of coordination agreements.

118. Southern Companies also assert that the design of the FPA is one of specifically
conferred powers, not broad sweeping authority.*® They add that regional transmission
planning is voluntary under section 202(a) and note the Commission did not invoke its
limited authority under section 216. Southern Companies also assert that the

Commission’s broader plenary authority over interstate transmission facilities set forth in

FPA section 201 cannot be construed to allow the Commission to indirectly regulate

F.3d at 11-14).

179 southern Companies at 85 (citing Order No. 1000, FERC Stats. & Regs. |
31,323 at P 345 n.310; 16 U.S.C. § 824a(a)).

180 Southern Companies at 85 (citing Atlantic City, 295 F.3d at 12 (D.C. Cir.
2002)).

181 Southern Companies at 101 (citing Otter Tail Power Co. v. US, 410 U.S. 366,
374 (1973) (stating that Part Il of the FPA does not involve pervasive regulatory scheme
over any or all activities that could have an effect on transmission rates or services)).
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matters incident to primary state jurisdiction over transmission facility necessity, siting,
and construction.'®

119. Inaddition, Large Public Power Council disagrees with the Commission’s
statement in Order No. 1000 that Order No. 890 serves as precedent for the exercise of
mandatory authority over transmission planning because jurisdictional and non-
jurisdictional utilities voluntarily complied with the Order No. 890 reforms, leaving no
opportunity for judicial review. Accordingly, Large Public Power Council argues the
question of whether the Commission has acted outside of its authority may always be
raised.'®

120. Finally, Ad Hoc Coalition of Southeastern Utilities asserts that even if section
202(a) does not encompass transmission planning, nothing in the FPA provides the
Commission with any authority in this area. It reiterates that section 217(b)(4) is clear
that the Commission is charged with facilitating transmission planning to meet native

load, and it adds that nothing else in the statute suggests that the Commission has

authority over this area.

182 Southern Companies at 102 (citing 16 U.S.C. § 824(b)).

183 Large Public Power Council at 21 (citing Order No. 1000, FERC Stats. & Regs.
31,323 at P 99).
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il. Commission Determination

121. We deny rehearing. The arguments provided in the various requests for rehearing
on the Commission’s interpretation of FPA section 202(a) do not persuade us that the
Commission’s interpretation is at odds with existing precedent or that it does not
represent a reasonable interpretation of the statute. The arguments raised on rehearing
largely repeat or further elaborate upon points that the Commission rejected in Order No.
1000. For ease of reference in the following discussion, we restate here our interpretation
of section 202(a).
122. Section 202(a) reads, in relevant part, as follows:

For the purpose of assuring an abundant supply of electric

energy throughout the United States with the greatest possible

economy and with regard to the proper utilization and

conservation of natural resources, the Commission is

empowered and directed to divide the country into regional

districts for the voluntary interconnection and coordination of

facilities for the generation, transmission, and sale of electric

energy. ... ™

123. Asthe Commission explained in Order No. 1000, section 202(a) requires that the
interconnection and coordination, i.e., the coordinated operation, of facilities be
voluntary. It neither mentions planning nor implicitly establishes limits on the
Commission’s jurisdiction with respect to transmission planning. The Commission

explained that transmission planning is a process that occurs prior to the interconnection

184 16 U.S.C. 824(a) (2006).



Docket No. RM10-23-001 -102-

and coordination of transmission facilities. The transmission planning process itself does
not create any obligations to interconnect or operate in a certain way. Thus, the
Commission found that when establishing transmission planning process requirements, it
is in no way mandating or otherwise impinging upon matters that section 202(a) leaves to
the voluntary action of public utility transmission providers.®> As explained below, this
point is reinforced by the way that section 202(a) presents the matters that it does address
in a specific sequence.

124. First, section 202(a) empowers the Commission to divide the country into regional
districts. If the Commission takes that step, the statute then envisions voluntary
interconnection of facilities within those districts, after which occurs the voluntary
coordination of those facilities, something which can occur only after the facilities are
interconnected. This sequence leads to the inference that the “coordination of facilities”
refers to their operational coordination, the only relevant form of coordination once
facilities are interconnected.

125. The planning of new transmission facilities occurs before they can be
interconnected, and for this reason any transmission planning relevant to these facilities
occurs prior to those matters that the statute mandates be voluntary. The requirements of

Order No. 1000 explicitly pertain only to the coordination of transmission planning, not

185 5ee Order No. 1000, FERC Stats. & Regs. § 31,323 at PP 100-01.
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the coordination of operations of generation and transmission facilities. In short, Order
No. 1000 deals with the coordination of a process that is separate and distinct from, and
that is completed prior to, the coordination of facilities that is the concern in section
202(a). For this reason, the transmission planning requirements of Order No. 1000 fall
outside the scope of section 202(a) because they apply to matters that occur prior to any
actions that fall within its scope.

186 and we

126. Our task here is to provide a reasonable interpretation of section 202(a),
have done that. Our reading of the statute follows the direct flow of the statutory
language, and in that way, it conforms with “the cardinal rule that ‘[s]tatutory language
must be read in context [since] a phrase “gathers meaning from the words around it.”*”**’
It draws the most reasonable inference from the absence of any mention of planning, i.e.,
that Congress did not intend section 202(a) to apply to the planning of new transmission

facilities. It also is consistent with the intent of Congress, which was the promotion of

the economic use of resources through power pooling, as we discuss herein.*®

18 Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 842-45
(1984) (Chevron).

187 General Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 596 (2004). (quoting
Jones v. United States, 527 U.S. 373, 389, (1999) (quoting Jarecki v. G. D. Searle & Co.,
367 U.S. 303, 307 (1961))).

188 See discussion infra at P 134.
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127. The arguments that have been raised on rehearing against this interpretation of
section 202(a) fall into two broad categories. The first involves claims concerning the
nature of planning. The argument that petitioners advance is that planning by its nature is
inherently inseparable from the interconnection and coordination of facilities mentioned
in the statute. These arguments assert that the nature of planning is such that the
requirement that it be voluntary either is found directly in the plain meaning of the
language of the statute or is clearly implied by that language. The second class of
arguments involves the claim that a number of court cases involving section 202(a), in
particular Central lowa, demonstrate that the transmission planning requirements of
Order No. 1000 violate the statute. Many petitioners also point to Commission orders
and studies that they claim support the same conclusion.

128. The first class of arguments can be summarized as follows: planning is necessary
to interconnect and coordinate facilities; section 202(a) prohibits the Commission from
requiring the interconnection and coordination of facilities; therefore, section 202(a)
prohibits the Commission from requiring anything pertaining to new transmission facility
planning. For example, Ad Hoc Coalition of Southeastern Utilities argues that
transmission planning is an aspect of the coordination of facilities, and therefore, if the

interconnection and coordination of transmission facilities must be voluntary,
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transmission planning alone also must be coordinated voluntarily. A number of other
petitioners make similar arguments.*®

129. While it is true that facilities must be planned before they can be interconnected
and coordinated, we find that this fact proves nothing regarding the scope of section
202(a). The fact that many significant undertakings require planning does not mean that
the planning process is indistinct and inseparable from the implementation of plans and
subsequent operations. For instance, there is a significant difference between planning a
trip and taking it. Likewise, the act of planning the transmission grid and the act of
coordinating facilities in their operations are two quite different things. In the case of
transmission facilities, planning involves the consideration of various alternatives using
economic and engineering analysis, whereas the operation of interconnected facilities
involves operational cooperation, such as coordinated dispatch, among other things. We
thus disagree with the various petitioners who argue that the “coordination of facilities. . .
for transmission” necessarily encompasses transmission planning. The latter must be
completed before the former can occur. Moreover, planning is an extremely general
concept, which means that in practice there are many different types of planning. A plan

for the coordination of facilities for the generation, transmission, and sale of electric

energy is an operational plan for facilities already in existence. Such a plan differs from

189 gee, e.g., PPL Companies; and Southern Companies.
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a plan for the development of new transmission facilities, which is all that is at issue
under Order No. 1000.

130. In addition, to plan is not to mandate some action that occurs beyond the planning
process. Between planning and the implementation of a plan stands a decision to proceed
or not to proceed with some or all of the planning proposals. We thus disagree with
North Carolina Agencies that the transmission planning process itself creates obligations
regarding interconnection or operation.

131. FirstEnergy Service Company states that one must begin with the literal terms of
the statute and maintains that when one does, one finds that the natural reading of
“coordination” includes both coordinated planning and coordinated operation. While we
agree with FirstEnergy Service Company on the starting point of statutory interpretation,
one cannot stop there. It is a “fundamental principle of statutory construction (and,
indeed, of language itself) that the meaning of a word cannot be determined in isolation,
but must be drawn from the context in which it is used.”*®® Section 202(a) does not use
the term *“coordination” in isolation but rather in the phrase “coordination of facilities.”
The language found in section 202(a) does not include any terms such as plan or planning

or any synonyms for such terms. We disagree that the “natural reading” of

190 Deal v. United States, 508 U.S. 129, at 132 (1993).
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“coordination” in the phrase “coordination of facilities” requires one to conclude that the
phrase means both “coordination of facilities” and “coordination of planning.”

132. FirstEnergy Service Company defends its “natural” reading of the term
“coordination” in section 202(a) by pointing to the various uses that the Commission has
made of the term in Order No. 1000, including statements on how the planning
requirements of Order No. 1000 promote coordination among planning regions. Ad Hoc
Coalition of Southeastern Utilities and PPL Companies make similar arguments. We
reject these arguments because, as used by the Commission in those instances,
“coordination” simply means “joint cooperation,” not coordination as petitioners argue.
The word “coordination,” like “planning,” is extremely general in its scope. Its meaning
in one context, such as section 202(a), does not suggest or imply that it has the same
meaning in every other context, such as Commission references to the coordination of
new transmission planning. As noted above, “the meaning of a word cannot be
determined in isolation, but must be drawn from the context in which it is used.”*** In
the case of Order No. 1000, the use of the term *“coordination” in connection with new
requirements is restricted to interregional transmission coordination. We see no

connection between the coordination between regions and the coordination of facilities

referred to in section 202(a).

%1 Deal v. United States, 508 U.S. at 132.
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133. Additionally, Ad Hoc Coalition of Southeastern Utilities overlooks this point
when it argues that Order No. 1000 found that its interregional transmission coordination
requirements involve “coordination with regard to the identification and evaluation of
interregional transmission facilities . . . .”*** The quoted language is taken out of context
as the footnote in Order No. 1000 from which it is drawn is intended to make clear that
the Commission draws a distinction between the interregional transmission coordination
it is requiring in Order No. 1000 and the type of coordination at issue in section 202(a).
The full footnote is as follows: “[w]e note that our use of the term ‘coordination’ with
regard to the identification and evaluation of interregional transmission facilities is
distinct from the type of coordination of system operations discussed in connection with
section 202(a) of the FPA.”*® FirstEnergy Service Company also claims support for its
argument in the statement in Order No. 1000 that its interregional planning reforms
would “improve coordination among public utility transmission planners with respect to
the coordination of interregional transmission facilities.”** This argument, however,

fails for the same reason. The language from Order No. 1000 cited immediately above

192 Ad Hoc Coalition of Southeastern Utilities at 35 (quoting Order No. 1000,
FERC Stats. & Regs. 1 31,323 at P 345 n.310 (emphasis added)).

198 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 345 n.310 (emphasis
added).

19 1d. P 345.
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makes clear that the Commission distinguished its use of the word “coordination” with
regard to interregional coordination of new transmission planning in Order No. 1000
from the meaning of the word “coordination” in section 202(a).

134. We also disagree with FirstEnergy Service Company that the Commission cites no
authority for the proposition that power pools and operational activities were the focus of
section 202(a). Central lowa supports the Commission’s view.'®> Moreover, the
standard that the Commission must satisfy in advancing an interpretation of section
202(a) is that it be a reasonable interpretation.’® The Commission’s interpretation is a
reasonable one, given that the provision seeks the promotion of the “interconnection and
coordination of facilities for the generation, transmission, and sale of electric energy,”
I.e., existing resources of public utility systems, for the purpose of promoting “the
greatest possible economy and with regard to the proper utilization and conservation of
natural resources.”*®” Such economizing of resources is the purpose of a power pool.

This is precisely the point made in the secondary literature that the court quoted in

195 See, e.g., Central lowa, 606 F.2d at 1160-62 (stating that the agreement at issue
is designed to promote reliable and economical operation of the interconnected electric
network in the mid-continent area).

1% Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 842-45
(1984) (Chevron).

19716 U.S.C. 824a(a).



Docket No. RM10-23-001 -110-

Central lowa, which reinforces the point that the case supports the Commission’s
interpretation.**®

135. Sacramento Municipal Utility District argues that if Congress intended that the
Commission should encourage the coordination of transmission operations, there is no
logical reason that it did not also intend that the Commission encourage transmission
planning, which further means that it did not intend that the Commission could mandate
transmission planning. On the contrary, there is no logical basis for this conclusion.
Section 202(a) deals with the coordination of facilities, i.e., facilities already in existence,
whereas Order No. 1000 deals with the planning of new transmission facilities. While
facilities must be planned before they can be built, and built before they can be
coordinated, it does not logically follow that encouragement of the coordination of
existing facilities entails encouraging the planning of new facilities, which, if built, could
be coordinated. There is thus no logical basis for concluding that Congress intended
anything at all with regard to planning of new transmission facilities.

136. Similar considerations apply to the argument that the plain meaning of section
202(a) requires one to conclude that joint planning must be voluntary. The basic

principle underlying the plain meaning rule is that in interpreting a statute, “we start —

198 Central lowa, 606 F.2d at n.16.
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and if it is “sufficiently clear in its context,” end — with the plain language of the
statute.”**® To end with the plain language of the statute means that:
... when words are free from doubt they must be taken as the
final expression of the legislative intent, and are not to be
added to or subtracted from by considerations drawn from
titles or designating names or reports accompanying their
introduction, or from any extraneous source. In other words,
the language being plain, and not leading to absurd or wholly

impracticable consequences, it is the sole evidence of the
ultimate legislative intent.*®

Section 202(a) makes no mention of transmission plans, planning new transmission, or
any planning at all. Therefore, the plain meaning rule does not support petitioners’
argument. Petitioners’ reading of section 202(a) is not a required interpretation of the
statute.

137. For instance, Ad Hoc Coalition of Southeastern Utilities argues that the
coordination of facilities for transmission encompasses transmission planning. This is an
argument based on inference, not plain meaning, and “[i]nterpreting the intent of
Congress from the inferential meaning of its statutes is a far different exercise . . . from

looking at the plain meaning of a statute for an express provision. . . .”?** To argue that a

199 | utheran Hosp. of Indiana, Inc. v. Business Men’s Assur. Co., 51 F.3d 1308,
1312 (7" Cir. 1995) (quoting Ernst & Ernst v. Hochfelder, 425 U.S. 185, 201 (1976)).

200 Caminetti v. United States, 242 U.S. 470, 490 (1917).

201 Breuer v. Jim's Concrete of Brevard, Inc., 292 F.3d 1308, 1309 (11" Cir.
2002), aff'd, 538 U.S. 691 (2003).
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statute requires a particular result based on an inference, the inference must be a
necessary one, not simply one that is possible.?®? That the interpretation proposed by
petitioners is not a necessary one is demonstrated by the existence of other, and in our
view, more reasonable interpretations such as the one advanced in Order No. 1000. We
are required only to present a reasonable interpretation,? and we believe that we have
done so.

138. Nevertheless, Ad Hoc Coalition of Southeastern Utilities and Southern Companies
further maintain that the Federal Power Commission assisted Congress in drafting the
FPA with the express intent of facilitating regional planning. They argue that the
legislative history of the statute demonstrates this and undercuts the Commission’s
position that the “planned coordination” mentioned in the legislative history refers only to
the coordination of facility operations. However, the evidence on which Ad Hoc
Coalition of Southeastern Utilities and Southern Companies base their argument —
statements made in Congressional hearings by the Federal Power Commission’s solicitor
and drafting representative, Dozier A. DeVane — does not support their conclusion and is,

at best, irrelevant to the point they seek to make.

202 Kirkhuff v. Nimmo, 683 F.2d 544, 549 (D.C. Cir. 1982); Safarik v. Udall, 304
F.2d 944, 948 (D.C. Cir. 1962); 2B Sutherland Statutory Construction 8 55:3 (7th ed.).

203 Chevron, 467 U.S. at 842-45.
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139. It is important to note that Mr. DeVane was commenting on an early draft of the
FPA that differs in fundamental respects from the version that eventually became law.
Specifically, the draft in question created an obligation for all public utilities “to furnish
energy to, exchange energy with, and transmit energy for any person upon reasonable
request therefore. . . .”%** The draft also required public utilities to receive a certificate of
public convenience and necessity before constructing or operating new jurisdictional
facilities or abandoning facilities other than through retirement in the normal course of
business.”® In short, the draft statute was to require sales and exchanges of energy that
are central to pooling operations, and the Commission was to have direct oversight over
the development of the transmission grid through the approval of new facilities prior to

construction. As Ad Hoc Coalition of Southeastern Utilities and Southern Companies

204 Hearing on H.R. 5423 Before the House Interstate & Foreign Commerce
Comm. 74th Cong. 32 (1935).

205 1d. The language on certificates of public convenience and necessity is found

in section 204(a) of the draft statute, which provided that:

No public utility shall undertake the construction or extension
of any facilities subject to the jurisdiction of the Commission,
or acquire or operate any such facilities, or extension thereof,
or engage in production or transmission by means of any such
new or additional facilities or receive energy from any new
source, unless and until there shall first have been obtained
from the Commission a certificate that the present or future
public convenience and necessity require or will require such
new construction, or operation or additional supply of electric
energy. . . .
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note, Mr. DeVane considered these sections to be among those that were “absolutely
necessary to effectively carry out regional planning.”?® Thus, even if Ad Hoc Coalition
of Southeastern Utilities and Southern Companies are correct that the Federal Power
Commission draft of the FPA expressed an intent to facilitate planning, that intent is not
expressed in the statute itself since provisions that the Federal Power Commission
representative considered to be essential to the goal were not included in the statute.
Moreover, given the fact that the Commission would have had oversight over the
transmission development process through the power to issue certificates of public
convenience and necessity, we think that Mr. DeVane meant by “planning” the planning
and promotion of enhanced power pooling under active Commission supervision,
something very different from the matters at issue in this proceeding. We thus do not
agree with Ad Hoc Coalition of Southeastern Utilities and Southern Companies that the
legislative history of the FPA contradicts the Commission’s interpretation of section
202(a) of the statute.

140. This brings us to the second class of arguments advanced by petitioners, those that
rely on sources such as court cases dealing with section 202(a), as well as Commission

orders and reports. Petitioners who advance such arguments on rehearing focus on

206 Ad Hoc Coalition of Southeastern Utilities at 41 (quoting Hearing on H.R.
5423 Before the House Interstate & Foreign Commerce Comm. 74th Cong. 560 (1935));
Southern Companies at 40 (quoting the same text).
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Central lowa. As the Commission noted in Order No. 1000, Central lowa dealt with a
claim that the Commission should have used its authority under section 206 of the FPA to
compel greater integration of the utilities within the Mid-Continent Area Power Pool
(MAPP) than was specified in the MAPP agreement. Those who took this position in the
Commission proceeding at issue in Central lowa sought to have the Commission require
MAPP participants “to construct larger generation units and engage in single system
planning with central dispatch.”?®” The court held that given “the expressly voluntary
nature of coordination under section 202(a),” the Commission was not authorized to grant
that request.

141. The court in Central lowa was thus presented with a request that the Commission
require an enhanced level of, or tighter, power pooling. Section 202(a) was relevant to
the problem at issue in Central lowa because the operation of the system through power
pooling is its central subject matter. Order No. 1000, however, is focused on the process
of planning new transmission, which is distinct from any specific system operations.
Nothing in Order No. 1000 is tied to the characteristics of any specific form of system

operations, and nothing in it requires any changes in the way existing operations are

conducted. Order No. 1000 requires compliance with certain general principles within

207 Central lowa, 606 F.2d at 1166.

208 |d, at 1168.
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the transmission planning process regardless of the nature of the operations to which that
process is attached. The court’s interpretation of section 202(a) with respect to system
operations is therefore not applicable.?”

142. Many of the arguments that petitioners make based on their reading of Central
lowa attempt to demonstrate that regional transmission planning must be voluntary
because the court in various ways noted the importance of planning for the
interconnection and coordination of facilities. Large Public Power Council maintains that
the court in Central lowa believed that planning was an intimate part of the authority
addressed in section 202(a) based on the court’s reference to a passage in the legislative
history discussing “the economies which alone can be secured through . . . planned
coordination.”**° Several petitioners also point to the court’s use of the definition of
“coordination” set forth in the Commission’s 1970 National Power Survey. This
definition states that “coordination is joint planning and operation of bulk power facilities
by two or more electric systems for improved reliability and increased efficiency which
would not be attainable if each system acted independently.” Large Public Power

Council also cites the court’s reference to a passage from the 1970 National Power

2%% Order No. 1000, FERC Stats. & Regs. 1 31,323 at 103.

210 ) arge Public Power Council at 20 (quoting S Rep. No. 74-621 at 49 (1935), as
cited by Central lowa, 606 F.2d at 1162).
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Survey that states that the “[r]eduction of installed reserve capacity is made possible by
mutual emergency assistance arrangements and associated coordinated transmission
planning.”?*

143. As explained in Order No. 1000, section 202(a) does not mention “planning,” and
we have determined that section 202(a) was not intended to address the process of
planning new transmission facilities that is the subject of this proceeding. Moreover, the
cited legislative history does not refer to the new transmission planning process that is the
subject of Order No. 1000. Instead, the legislative history refers to “planned
coordination,” i.e., to the pooling arrangements and other aspects of system operation that
are the underlying focus of section 202(a). It is in this sense that Central lowa must be
understood when it refers to engaging “voluntarily in power planning arrangements.”

The “planned coordination” mentioned in the legislative history cited in Central lowa
means “planned coordination” of the operation of existing facilities, not the planning
process for the identification of new transmission facilities. In short, neither Central
lowa nor the legislative history cited in that case involves or applies to the planning

process for new transmission facilities. Rather, they deal with the coordinated, i.e.,

shared or pooled, operation of facilities after those facilities are identified and developed.

21| arge Public Power Council at 21 (quoting 1970 National Power Survey, p. |-
17-1, as cited by Central lowa, 606 F. 2d at n.23).
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By contrast, Order No. 1000 deals with the process for planning new transmission
facilities, a separate and distinct set of activities that occur before new transmission
facility construction and before the generation and transmission operational activities that
are the subject of section 202(a).**?

144. Additionally, we note that in referring to “the economies which alone can be
secured through . . . planned coordination,” the legislative history is referring to the
economies that arise through the coordination of facilities in power pool operations. The
legislative history states that Part 11 of the FPA “seeks to bring about the regional
coordination of the operating facilities of the interstate utilities.”?** Planned coordination
in facility operations generally involves utilizing the lowest cost generation facilities
available at any particular time and reducing installed reserve capacity. The new
transmission planning required by Order No. 1000 is intended to ensure that transmission
planning processes consider and evaluate possible transmission alternatives and produce
transmission plans that can meet transmission needs more efficiently and cost-effectively.

Nothing in the coordinated new transmission planning process envisioned by Order No.

1000 requires or inevitably leads to the coordinated operation of existing generation and

212 Order No. 1000, FERC Stats. & Regs. 31,323 at P 105.
213 5 Rep.No0.621, 74th Cong., 1st Sess. 4 (1935).
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transmission facilities and coordinated sales of electric energy in pooling operations
envisioned in the legislative history of section 202(a).

145. Moreover, the fact that the legislative history describes the coordination of
facilities that Congress had in mind as “planned” does not make the planning
requirements in Order No. 1000 part of what was under discussion in the legislative
history. As noted above, planning is an extremely general concept. The broad range of
activities that involve planning cannot be deemed to be intrinsically related to each other
simply by virtue of having a characteristic in common that virtually all business,
commercial, and industrial activities share.

146. Additionally, nothing anyone cites to in the 1970 National Power Survey suggests
that its definition of the term “coordination” is intended as an interpretation of the term
“coordination” for purposes of section 202(a). Moreover, if “coordination” means, as the
1970 National Power Survey defines it to mean, “joint planning and operation of bulk
power facilities” (emphasis supplied), then joint planning alone, which is only one
element of the definition, is not coordination under this definition. Therefore, Order No.
1000 does not require coordination under this definition because it does not require one
of the essential elements of the definition (i.e., it does not require joint operation). We
thus see no basis to conclude that the definition of “coordination” in the 1970 National

Power Survey or use of the definition by the court in Central lowa demonstrates that the
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phrase “coordination of facilities” in section 202(a) also means “coordination of
planning.”

147. The language from the 1970 National Power Survey that Large Public Power
Council cites also does not demonstrate that planning is necessarily part of the authority
addressed in section 202(a). This language simply points out that coordinated
transmission planning can play a role in reducing the amount of installed reserve capacity
needed. The coordination of plans for new transmission can have many beneficial
effects, but the argument that one of these effects brings it within the function addressed
in section 202(a) because it is something that the section requires to be voluntary is
another example of a failure to distinguish between new transmission planning and the
implementation of plans for other purposes. The statement from the 1970 National
Power Survey does not show that planning is an integral part of the authority addressed in
section 202(a) because nothing in it shows how the planning requirements of Order No.
1000 have the effect of requiring either the interconnection or the coordination of
facilities.

148. Additionally, Sacramento Municipal Utility District argues that the court in
Central lowa did not mean to refer only to facility operations when referring to voluntary
power pooling because it noted that some forms of pooling are designed to achieve
certain goals, plus economies of joint planning and construction of generation and

transmission facilities. This fact does not make joint planning by itself, which is the
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subject of Order No. 1000, a form of power pooling or demonstrate that something falls
within the scope of section 202(a) simply because it is something that some power pools
have decided to do.

149. Sacramento Municipal Utility District also cites Central lowa as support for the
argument that the Commission’s authority is limited to determining whether the terms of
any voluntary agreements to plan together are just and reasonable and not unduly
discriminatory or preferential. In fact, however, Central lowa does not support
Sacramento Municipal Utility District’s argument. In that case, the court approved
Commission action requiring joint planning where one group of public utilities refused to
agree to plan together with another group. Specifically, the MAPP agreement separated
MAPP members into different classes based on the size of their systems and allowed
members of the class with larger, but not those with smaller, systems to have access to
the planning function. Those not admitted objected, and the Commission found the size
criterion irrelevant and unduly discriminatory and required the admission of the
previously excluded systems.?*

150. In other words, Central lowa involved a situation where a power pool voluntarily

agreed to joint planning and operation, but allowed only some members to participate in

214 Mid-Continent Area Power Pool Agreement, Opinion No. 806, 58 F.P.C. 2622,
2631-36 (1977) (MAPP Agreement Order).
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planning. The Commission found that it was unduly discriminatory to allow only some
members to participate in planning, directed MAPP to allow all members to participate in

planning, and the Court affirmed that decision.*"

While Sacramento Municipal Utility
District contends Central lowa limits the Commission’s ability to create planning
requirements to the circumstances there, nothing in the Court’s opinion supports this.
Rather the opinion shows that the Court focused on and affirmed the Commission on the
specific facts before it. Whether the Commission can mandate planning in other
circumstances, such as those here, was neither considered by nor ruled on by the Court.
For these reasons, we also disagree with North Carolina Agencies that the court’s
statement in Central lowa that the Commission could not have mandated the adoption of
the MAPP agreement means that the Commission could not have mandated coordinated
transmission planning. The court specifically approved a Commission mandate of joint
planning.

151. We also disagree with Sacramento Municipal Utility District that the
Commission’s action in the order underlying Central lowa was proper only because the
planning provisions of the MAPP agreement were “the voluntary decision of the entities

involved,”#* i.e., the voluntary decision of those MAPP members that had agreed to

215 Central lowa, 606 F.2d at 1170-72.

216 sacramento Municipal Utility District at 23.
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engage in planning with some MAPP members but not with others. Rather, the
Commission imposed the requirement in the absence of any substantive agreement to the
requirement among the parties affected, because the practices at issue were matters that
were subject to the Commission’s jurisdiction under sections 205 and 206 of the FPA.?"
That is, the Commission’s authority arises from the fact that planning is a practice that
affects rates, and the Commission has a duty under sections 205 and 206 of the FPA to
ensure that such practices are just and reasonable and not unduly discriminatory or
preferential. Indeed, this is the very same authority upon which the Commission relies in
adopting the transmission planning reforms in Order No. 1000. This point also supplies
our response to Ad Hoc Coalition of Southeastern Utilities’ claim that even if section
202(a) does not encompass transmission planning, nothing in the FPA gives the
Commission any authority in this area.

152. Regarding Ad Hoc Coalition of Southeastern Utilities’ argument that the
Commission’s interpretation of Central lowa is at odds with former Commissioner Vicky
A. Bailey’s statement that “Congress...was motivated by the desire to leave the
coordination and joint planning of utility systems to be to the voluntary judgment of

1218

individual utilities,”“™ we note that she made this statement in an opinion in which she

27 Central lowa at 1170; MAPP Agreement Order, 58 F.P.C. at 2636-37.

218 Ad Hoc Coalition of Southeastern Utilities at 40 (quoting Regional

(continued...)
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concurred in part and dissented in part. Neither concurring opinions nor dissenting

opinions constitute binding precedent,**?

and Commissioner Bailey’s statement thus does
not call into question the validity of our actions here.

153.  We also find nothing in Atlantic City that is relevant to the issue of the
Commission’s authority to establish transmission planning requirements. In Atlantic
City, the court held that the Commission could not require a transmission-owing public
utility to obtain authorization under section 203 of the FPA before withdrawing from an
ISO. The court reasoned that section 203 applies only to situations where a public utility
sells, leases, or otherwise disposes of jurisdictional assets, and the transfers of control
over such facilities that occurred when a public utility joined or departed from an ISO did
not rise to the level of such a transaction. The court also concluded that the
Commission’s position that approval under section 203 is required could not be
reconciled with the requirement of section 202(a) that arrangements for the
interconnection and coordination of facilities be voluntary. The court nowhere stated or

implied that these voluntary arrangements also covered planning matters. Indeed, the

court’s main point was that section 202(a) “does not provide [the Commission] with any

Transmission Organizations, Order No. 2000, FERC Stats. & Regs. { 31,089 (Bailey,
Comm’r. concurring in part and dissenting in part)).

219 Maryland v. Wilson, 519 U.S. 408, 412—13 (1997) (acknowledging that a
concurring opinion does not constitute binding precedent).
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substantive powers ‘to compel any particular interconnection or technique of
coordination.””?®® Nothing in Order No. 1000 compels “any particular interconnection or
technique of coordination” or indeed any interconnection or coordination of facilities at
all.

154. Some petitioners maintain that Atlantic City demonstrates that the Commission
cannot impose planning requirements because the ISO agreement at issue in that case
encompassed transmission planning. However, the fact that section 202(a) has
applicability to some aspects of an agreement does not mean that it has applicability to all
aspects. The claim to the contrary is based on the idea that every kind of transmission
planning is inseparable from the interconnection and coordination of facilities, a claim
that we reject. In addition, it is clear from the context in which the court raised section
202(a) in Atlantic City that it was not making any statements that are relevant to
transmission planning.

155. As noted above, the issue before the Atlantic City court was whether the transfer
of control over jurisdictional facilities that occurred when a public utility entered or left
an ISO was a jurisdictional transfer for purposes of section 203 of the FPA. For purposes

of section 202(a), such a transfer constitutes a decision either to coordinate facilities

220 Atlantic City, 295 F.3d at 12 (quoting Duke Power Co. v. Federal Power
Comm’n, 401 F.2d 930, 943 (D.C. Cir. 1968)).
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through the I1SO or to withdraw from such a coordination arrangement, i.e., to turn
operational authority over to an ISO or to reclaim that authority from the 1SO. Neither
joint nor coordinated new transmission planning involves any transfer of control over any
facilities, which makes clear that the court in Atlantic City was not addressing issues
pertinent to transmission planning. We thus disagree with Southern Companies that the
transmission planning requirements of Order No. 1000 constitute the functional
equivalent of a coordination agreement that the court in Atlantic City found must be
voluntary.

156. We also disagree with PPL Companies that the lack of a mandate on regional
transmission planning in the Energy Policy Act of 2005 and the fact that Congress made
no changes to section 202(a) has any significance for Order No. 1000. Section 202(a)
does not mention transmission planning. With respect to the Energy Policy Act of 2005,
which does not address regional transmission planning, we note that the Supreme Court
has observed that “[t]he search for significance in the silence of Congress is too often the
pursuit of a mirage.”?**

157. Sacramento Municipal Utility District maintains that the Commission’s work with

regional reliability councils in the decades following the Northeast blackout of 1965

221 sampson v. Murray, 415 U.S. 61, 78 (1974) (quoting Scripps-Howard Radio v.
F.C.C., 316 U.S. 4,11 (1942)).
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contradicts its interpretation of section 202(a). To demonstrate this point, Sacramento
Municipal Utility District quotes a long passage from a 1993 proposed rule dealing with
information to be filed by transmitting utilities providing information on potentially
available transmission capacity and known constraints.?? The passage in question
includes a number of statements that point out the importance of planning for the
development of coordinated systems. However, this passage does not mention section
202(a) or the Commission’s jurisdiction, and nothing in the document from which it is
drawn states anything, either explicitly or implicitly, that allows one to conclude that
transmission planning either is or is not something that can be subject to Commission
requirements.

158. Finally, the same conclusion applies to the Commission policy statements on data
collection that petitioners cite. None of these policy statements includes any analysis of
the scope of section 202(a). They do mention the importance of planning for achieving
the goals of section 202(a), but such statements do not speak to what the Commission can
require with respect to planning. Indeed, since they require reporting of information
relevant to planning, one can just as easily infer that they pertain to matters where the

Commission can establish requirements.

222 New Reporting Requirement Under the Federal Power Act and Changes to
Form No. FERC-714, FERC Stats. & Regs, Proposed Regulations { 32,685 at 32,688
(1993).
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C. Role of FPA Section 217(b)(4)

i Requests for Rehearing and Clarification

159. Some petitioners contend that the transmission planning reforms in Order No.
1000 ignore or run counter to the requirements of FPA section 217(b)(4).%?® Similarly,
several petitioners raise concerns that Order No. 1000’s requirement that public utility
transmission providers, in consultation with stakeholders, consider transmission needs
driven by Public Policy Requirements is prohibited by section 217(b)(4).?** Finally,
some petitioners argue that the Commission erred in not finding that section 217(b)(4) is
a Public Policy Requirement for purposes of Order No. 1000.%%

160. With respect to whether Order No. 1000’s transmission planning reforms are

inconsistent with section 217(b)(4), PPL Companies argue that Order No. 1000

223 See, e.g., PPL Companies; Southern Companies; Ad Hoc Coalition of
Southeastern Utilities; and North Carolina Agencies. Ad Hoc Coalition of Southeastern
Utilities and Southern Companies argue that Congress added section 217 in response to
the Commission’s Standard Market Design (SMD) proposal in Docket No. RM01-12-
000. They assert that many considered this proposal as an intrusion on utilities’ ability
plan to meet their native load.

224 See, e.g., Large Public Power Council; Southern Companies; Ad Hoc Coalition
of Southeastern Utilities.

225 See, e.g., Ad Hoc Coalition of Southeastern Utilities; APPA; Large Public
Power Council; National Rural Electric Coops; and Transmission Access Policy Study
Group.
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undermines the intent of section 217 by stating that all planning improvements will assist
load-serving entities.

161. Transmission Dependent Utility Systems ask the Commission to clarify that
regional and interregional transmission planning processes will abide by section
217(b)(4) by optimizing solutions for transmission to allow long-term firm access to
economically-priced long-term energy supplies by all load-serving entities to best satisfy
their service obligations. Transmission Dependent Utility Systems therefore seek
clarification or rehearing that coordination of reliability and economic planning includes
identifying optimal solutions to congestion, to ensure that load-serving entities’
reasonable needs are met under FPA section 217(b)(4). They argue that once a
transmission customer identifies an interregional transmission need, the interregional
coordination process should consider this even if no developer has proposed an
interregional solution and the public utility transmission providers themselves have not
identified a potential interregional solution.

162. APPA and National Rural Electric Coops argue that Order No. 1000 incorrectly
concludes that section 217(b)(4) does not provide a preference to load-serving entities,
explaining that in Order No. 681, the Commission stated that section 217(b)(4) provided

such a preference.??® Meanwhile, Coalition for Fair Transmission Policy states that,

226 APPA at 10-11 (citing Long-Term Firm Transmission Rights in Organized

(continued...)
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rather than seeking a preference, entities are requesting a reasonable safeguard against
planning process results that breach an unambiguous statutory prescription. It adds that
Order No. 1000’s dismissal of requests for section 217(b)(4) protection in the regional
transmission process is insufficient in light of Congress’ directive to enable load-serving
entities to fully implement their resource decisions made under state authority.

163. NARUC argues that the planning process should require integrated resource plans
or enacted state energy policies to be properly incorporated in the regional and
interregional plans. NARUC states that while Order No. 1000 purports to respect
integrated resource planning, it denies requests to have the planning process follow the
requirement in FPA section 217(b)(4) for bottom-up transmission planning based on the
needs of load-serving entities. It contends that this leaves the process open to potential
top-down planning that might abrogate state integrated resource plans or other electricity
policies enacted by state legislatures or regulators. Finally, NARUC seeks clarification
that the Commission does not intend to leverage regional and interregional transmission

plans that emerge from Order No. 1000 or the forthcoming compliance processes to

Electricity Markets, Order No. 681, FERC Stats. & Regs. 1 31,226, at P 319, 320 (2006)
(stating that “a broader preference for load-serving entities in general vis-a-vis non-load-
serving entities is fully supported by the statute” and that “we believe section 217 of the
FPA provides a general ‘due’ preference for load-serving entities”)); National Rural
Electric Coops at 9-10 (citing same).
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infringe upon state siting authority or exceed the Commission’s backstop siting authority
under FPA section 216.

164. Other petitioners raise concerns about the relationship between section 217(b)(4)
and Order No. 1000’s requirement that public utility transmission providers consider
transmission needs driven by Public Policy Requirements. Large Public Power Council
argues that the requirement that public utility transmission providers consider
transmission needs driven by Public Policy Requirements runs counter to FPA section
217(b)(4). It argues that imposing such a requirement would result in reconsideration by
regional planners of the same matters that resulted in the transmission demand
projections by load-serving entities, and is likely to lead to skewed decision-making,
reflecting political value judgments and stakeholder business plans. Southern Companies
also assert that these requirements violate section 217(b)(4) by hampering their ability to
expand the transmission system to meet the needs of their native load by making the
transmission planning process more bureaucratic and inefficient.

165. Several petitioners assert that the Commission erred in not stating specifically that
FPA section 217(b)(4) is a Public Policy Requirement that must be considered in the

transmission planning process.””’ APPA states that this provision is a specific legal

227 See, e.g., Ad Hoc Coalition of Southeastern Utilities; APPA; Large Public
Power Council; National Rural Electric Coops; and Transmission Access Policy Study
Group.



Docket No. RM10-23-001 -132-

directive regarding transmission planning enacted by Congress and imposed on the
Commission. Transmission Access Policy Study Group explains that the intent of section
217(b)(4) is to protect all load-serving entities, including transmission dependent utilities,
and therefore, failure to include it as a public policy that must be considered in planning
sends the message that planning to meet the reasonable needs of transmission dependent
load-serving entities is optional in the planning process. Transmission Access Policy
Study Group asserts that treating such entities as simply stakeholders whose needs may
or may not be considered in the planning process violates section 217(b)(4)’s directive to
the Commission to help meet load-serving entities’ needs. Ad Hoc Coalition of
Southeastern Utilities states that section 217, as the only passage in the FPA that
explicitly addresses planning, imposes on the Commission an obligation of a higher order
than furthering other public policies not mentioned in the Commission’s organic statute.
Ad Hoc Coalition of Southeastern Utilities contends that Order No. 1000 fails to facilitate
planning to meet native load because it compels load-serving entities to participate in
planning processes in which their obligations to serve native load are considered as just
one among many public policies goals that may be advanced by stakeholders. Large
Public Power Council agrees.

166. Other petitioners argue that the Commission’s nonincumbent reforms violate

section 217(b)(4) by making it more difficult for them to meet their obligations to serve



Docket No. RM10-23-001 -133-

native load.””® Southern Companies assert that not only does the Commission lack
authority to impose Order No. 1000’s nonincumbent transmission developer
requirements, but, to the extent it makes it more difficult for Southern Companies to
expand their transmission system to meet their native load service obligations, those
requirements are prohibited by section 217(b)(4).

167. As for the regional planning process, MISO Transmission Owners Group 2 argues
that eliminating the federal rights of first refusal will discourage robust participation in
regional transmission planning. It asserts that eliminating the federal right of first refusal
provides an incentive for incumbent public utilities with state-imposed retail service
obligations that have local transmission planning processes to rely on their local process
rather than the regional process to expand their transmission systems to serve their
customers and comply with state mandates. It argues the same is true for incumbent
public utility transmission providers that are NERC-registered entities that must construct
transmission facilities to satisfy reliability standards or avoid NERC penalties.

According to MISO Transmission Owners Group 2, this will result in the type of divided,
inefficient, and potentially duplicative transmission expansion process that Order No.
1000 purports to discourage, and will create an unreasonable incentive for utilities with

local planning processes to favor local projects when a regional solution is warranted.

228 See, e.g., Baltimore Gas & Electric; and Southern Companies.



Docket No. RM10-23-001 -134-

il. Commission Determination

168. We deny rehearing. We continue to find that the transmission planning reforms
required by Order No. 1000 are consistent with the Commission’s obligations under FPA
section 217(b)(4). Section 217(b)(4) directs the Commission to exercise its authority
under the FPA:
in a manner that facilitates the planning and expansion of transmission
facilities to meet the reasonable needs of load-serving entities to satisfy the
service obligations of the load-serving entities, and enables load-serving
entities to secure firm transmission rights (or equivalent tradable or
financial rights) on a long-term basis for long-term power supply
arrangements made, or planned, to meet such needs.
We Dbelieve that the regional transmission planning reforms required by Order No. 1000
are consistent with this mandate because they will enhance the transmission planning
process for all interested entities, including load-serving entities. We expect that load-
serving entities and their customers, like other interested parties, will benefit from a
regional planning process that identifies transmission solutions that are more efficient or
cost-effective than what may be identified in the local transmission plans of individual
public utility transmission providers. For example, we expect that the planning process

required by Order No. 1000 will help identify efficient or cost-effective transmission

projects that address the transmission needs of load-serving entities and their customers,

229 16 U.S.C. 824q(b)(4) (2006).
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whether they are driven by reliability, economics, or public policy requirements.

169. The Commission’s discussion of the relationship between section 217(b)(4) and
the transmission planning reforms undertaken in Order Nos. 890 and 890-A further
demonstrate that the Order No. 1000 regional transmission planning reforms are
consistent with, and not prohibited by, section 217(b)(4).?*° In Order No. 890-A, the
Commission explained that “[tJransmission planning activities are within our jurisdiction
and, therefore, we have a duty under FPA section 206 to remedy undue discrimination in
this area and a further obligation under FPA section 217 to act in a way that facilitates the
planning and expansion of facilities to meet the reasonable needs of LSEs [load-serving
entities].”*** We believe that the discussions in Order Nos. 890 and 890-A apply with
equal force here.”® Contrary to some petitioners’ arguments, section 217(b)(4) does not
limit or prohibit the transmission planning reforms required by Order No. 1000; rather, it

directs the Commission to take action to facilitate the planning and expansion of

2% |n Order No. 890, the Commission explained that section 217(b)(4) supported
the transmission planning reforms therein. See Order No. 890, FERC Stats. & Regs. |
31,241 at P 436. Order No. 1000’s regional transmission planning reforms require public
utility transmission providers to, among other things, adopt Order No. 890 transmission
planning principles as part of their regional transmission planning process. Order No.
1000, FERC Stats. & Regs. 1 31,323 at PP 150-52.

21 Order No. 890-A, FERC Stats. & Regs. 131,261 at P 172.

232 The Commission discusses its jurisdiction with respect to transmission
planning in this rule. See Order No. 1000, Stats. & Regs. 1 31,323 at section I11.A.2; see
also discussion supra at section 111.A.1.
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transmission facilities to meet the reasonable needs of load-serving entities. While each
transmission planning region may conclude that different approaches are best suited to
accommodate those needs, we find that the framework we set forth in Order No. 1000
will assist in accomplishing the requirements of section 217(b)(4).

170. As the Commission explained in Order No. 1000, the reforms adopted therein
build on the requirements of Order No. 890 and further facilitate open and transparent
transmission planning to, a goal that does not conflict with FPA section 217. Indeed, the
Commission explained that Order No. 1000 is consistent with section 217, because it
supports the development of needed transmission facilities that benefit load-serving
entities. The Commission pointed out that the fact that the Order No. 1000 transmission
planning reforms serve the interests of other stakeholders as well does not place the
Commission’s action in conflict with section 217.** Nothing in Order No. 1000 is
intended to prevent or restrict a load-serving entity from fully implementing resource
decisions made under state authority. Rather, the Commission’s expectation is that Order
No. 1000 will facilitate the evaluation of potential transmission facilities needed to
accommodate such resource decisions.

171. We find that assertions made by APPA and National Rural Electric Coops that

section 217(b)(4) establishes a preference for load-serving entities are too broad. APPA

233 Order No. 1000, FERC Stats. & Regs. 31,323 at P 108.
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and National Rural Electric Coops state that Order No. 681, in which the Commission
promulgated regulations under section 217(b)(4) regarding long-term firm transmission
rights, expressly noted such a preference. However, Order No. 681 made this point in the
context of securing long-term firm transmission rights supported by existing transmission
capacity, which was the subject of that rulemaking proceeding, but not in the broader
context of planning new transmission capacity. Specifically, Order No. 681 established a
guideline that provided:

Load-serving entities must have priority over non-load-

serving entities in the allocation of long-term firm

transmission rights that are supported by existing transmission

capacity. The transmission organization may propose

reasonable limits on the amount of existing transmission
capacity used to support long-term firm transmission rights.

234
172.  We do not find this statement inconsistent with the reforms in Order No. 1000,
which address the planning and cost allocation for new transmission.?*> In any event, as

discussed above, we find that Order No. 1000’s transmission planning reforms will aid,

not hinder, load-serving entities in meeting their reasonable transmission needs. Thus,

234 Order No. 681, FERC Stats. & Regs. § 31,226 at P 325.

235 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 65 (the requirements of
Order No. 1000 are “intended to apply to new transmission facilities, which are those
transmission facilities that are subject to evaluation, or reevaluation as the case may be,
within a public utility transmission provider’s local or regional transmission planning
process after the effective date of the public utility transmission provider’s filing adopting
the relevant requirements” in Order No. 1000).
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nothing in Order No. 1000’s transmission planning reforms conflicts with the existing
requirements of Order No. 681 regarding the availability of long-term firm transmission
rights in organized electricity markets.

173. Inaddition, by requiring that transmission needs driven by Public Policy
Requirements be considered in local and regional transmission planning processes, our
expectation is that such a requirement will assist load-serving entities and others in better
meeting their transmission needs. For this same reason, we allow but do not require that
the coordination of reliability and economic transmission planning include identifying
optimal solutions to congestion to ensure that load-serving entities’ needs are met under
section 217(b)(4), as suggested by Transmission Dependent Utility Systems.

174. We also disagree with Coalition for Fair Transmission Policy’s contention that
Order No. 1000 may not allow load-serving entities to implement their states’ resource
decisions. As discussed in the following section, nothing in Order No. 1000 conflicts or
interferes with the states’ integrated resource planning processes. Accordingly, and for
the reasons discussed above, we do not believe that Order No. 1000’s requirements
conflict with section 217, as some petitioners maintain.

175.  We also disagree with petitioners such as Large Public Power Council that the
consideration of transmission needs driven by Public Policy Requirements runs counter
to section 217(b)(4). First, as we stated above, we find that Order No. 1000 will enhance,

not impede, meeting the needs of load-serving entities. We also believe that these
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specific reforms may assist load-serving entities in meeting their transmission needs,
especially because many, if not all, of the Public Policy Requirements will likely impose
legal obligations on load-serving entities. Therefore, we see nothing inconsistent
between these reforms and section 217(b)(4).

176. We affirm Order No. 1000’s conclusion that we will not prescribe any statutes and
regulations as Public Policy Requirements for purposes of Order No. 1000, including
section 217(b)(4). We explained that we would not pick and choose any federal or state
law or regulation as a Public Policy Requirement. Rather, it will be up to public utility
transmission providers, in consultation with stakeholders, to develop a process that
considers transmission needs driven by Public Policy Requirements.

177. Further, we disagree with NARUC’s assertion that, while Order No. 1000 purports
to support integrated resource planning, its requirements are contrary to section
217(b)(4)’s requirement of a bottom-up transmission planning process. First, by its
terms, section 217(b)(4) does not require a bottom-up transmission planning process, as
NARUC claims. Rather, section 217(b)(4) requires the Commission to exercise its
authority to facilitate the planning and expansion of transmission facilities to assist load-
serving entities in meeting their reasonable transmission needs and to secure long-term
firm transmission rights. It does not speak at all to how transmission planning processes
should be established. Second, regardless of whether a regional transmission planning

process is termed bottom-up or top-down, we emphasize that nothing in any of Order No.
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1000’s requirements interferes with states’” authority to require integrated resource
planning or utilities’ obligation to comply with such requirements, as discussed herein.
178. We disagree with petitioners that argue that Order No. 1000’s nonincumbent
transmission developer reforms are prohibited by, or inconsistent with, section
217(b)(4).*® Contrary to Southern Companies’ contention, these reforms do not make it
more difficult for incumbent transmission providers to serve native load. Indeed, we
believe just the opposite to be the case, for as found in Order No. 1000, the Commission
believes that greater participation by transmission developers in the transmission
planning process may lower the cost of new transmission facilities, enabling more
efficient or cost-effective deliveries by load-serving entities and increased access to
resources.?*” Accordingly, we expect that incumbent transmission providers will
ultimately benefit from these reforms because they support the identification of more
efficient or cost-effective transmission solutions, thereby improving their ability to meet
the reasonable needs of load-serving entities to satisfy their load serving obligations.
179. We also disagree with MISO Transmission Owners Group 2 that these reforms

will necessarily encourage incumbent transmission providers to favor local transmission

2% Other issues regarding Order No. 1000’s nonincumbent reforms are discussed
in section 111.B, infra.

7 Order No. 1000, FERC Stats. & Regs. 131,323 at P 291.
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planning and local transmission projects over regional transmission planning and regional
transmission solutions. While nothing in Order No. 1000 prohibits an incumbent
transmission provider from proposing a local transmission solution to satisfy a reliability
need or service obligation, we are not persuaded that allowing incumbent transmission
providers to choose among these options will lead to less robust regional transmission
planning. There are a variety of factors that incumbent transmission providers must
consider when deciding whether to propose a local transmission facility instead of relying
on a transmission facility selected in the regional transmission plan for purposes of cost
allocation. We also believe, as discussed in Order No. 1000 and herein, that the
nonincumbent transmission developer reforms will lead to more competition among
developers, which in turn will lead to the identification of more efficient and cost-
effective transmission facilities. Accordingly, we are not persuaded that the elimination
of a federal right of first refusal will necessarily will lead to inefficient or duplicative
transmission planning processes.

d. Effect on Integrated Resource Planning and State

Authority Over Transmission Siting, Permitting, and
Construction

I Requests for Rehearing and Clarification

180. Several state regulators and others claim that Order No. 1000 improperly intrudes

on authority over matters traditionally reserved to the states, such as integrated resource
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planning and the construction and siting of transmission facilities.?*® North Carolina
Agencies and Southern Companies argue that, in contrast to the extensive jurisdiction
over transmission planning historically exercised by the states, the FPA grants the
Commission little, if any, authority in this area. Florida PSC and Georgia PSC also state
that FPA section 201(a) limits the Commission’s authority to regulate interstate
transmission and wholesale power sales to only those matters that are not subject to state
regulation, and that the Commission provided no evidence of discrimination to support
preempting state authority over transmission planning.?*®

181. Several petitioners argue that Order No. 1000’s planning reforms will disrupt, and
potentially preempt, a state’s integrated resource planning.?*® For example, Georgia PSC
states that if regional and interregional transmission planning and coordination
requirements result in a previously unidentified transmission project being included in a

Commission-regulated process, that result will disrupt and skew existing state-regulated

238 gee, e.g., NARUC:; Florida PSC; Alabama PSC; Georgia PSC; Kentucky PSC;
North Carolina Agencies; Large Public Power Council; Ad Hoc Coalition of
Southeastern Utilities; Southern Companies; and Coalition for Fair Transmission Policy.

2 In relevant part, FPA section 201(a) provides that federal regulation over the
interstate transmission and wholesale sale of electric energy only “extend[s] to those
matters which are not subject to regulation by the States.” 16 U.S.C. 824(a).

20 5ee, e.g., Ad Hoc Coalition of Southeastern Utilities; Alabama PSC; Georgia
PSC; and Southern Companies.
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transmission and integrated resource planning processes, and will undermine its ability to
effectively regulate bundled retail service.

182. Similarly, Alabama PSC contends that least-cost, reliable solutions identified for
its ratepayers through integrated resource planning will be subordinated to the solutions
identified for the region under the Commission-administered process, with no assurance
that this regional solution will hold local ratepayers harmless. NV Energy also asserts
that inclusion of alternative transmission and non-transmission proposals in the regional
or interregional plan could trump a transmission facility in a local plan, rendering the
state’s integrated resource planning process meaningless.?** NV Energy contends that
this could lead to “forum shopping,” particularly in the case of considering Public Policy
Requirements, and that states may be reluctant to approve the siting of facilities that are
the result of a process of exclusion or substitution of facilities that they deem necessary
and appropriate in their integrated resource planning processes.?*> NV Energy thus
seeks clarification that for any facilities included in a “local” plan, those facilities are not
subject to “de novo” review at the regional or interregional level unless the transmission

provider voluntarily subjects the facilities to an alternative review or the facilities are

21 See also Coalition for Fair Transmission Policy at 27 (citing Order No. 1000,
FERC Stats. & Regs. 1 31,323 at P 154).

242 NV Energy at 7-8.
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proposed by the transmission provider for regional cost allocation and they are so
chosen.?** Coalition for Fair Transmission Policy seeks clarification that regional
transmission planning processes and interregional transmission coordination do not have
the ability or authority to affect or change resource decisions made by entities with
responsibility to meet public policy requirements and the transmission needs that they
have identified associated with those resource decisions, except with the voluntary
agreement of those responsible entities.

183. Kentucky PSC argues that Order No. 1000 infringes on state jurisdiction over
integrated resource planning through its failure to require transmission planning and cost
allocation processes to allow for the unique role of state regulators in determining which
projects will be constructed and who will pay for them. Kentucky PSC notes that in
Kentucky, only the state legislature can decide if in-state utilities must use certain
proportions of various types of energy resources. It maintains that a decision to develop a
transmission facility might de facto make decisions about types and locations of
generation resources. Kentucky PSC also argues that Order No. 1000 erred regarding the
consideration of non-transmission alternatives, asserting that such matters are within the

exclusive province of state-regulated integrated resource planning.***

23 NV Energy at 9.

244 5ee also Alabama PSC at 3-4.
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184. Some petitioners, such as Ad Hoc Coalition of Southeastern Utilities, argue that
regional cost allocation determinations under Order No. 1000 will have a preemptive
effect on decisions made at the state level. Ad Hoc Coalition of Southeastern Utilities
asserts that if ratepayers must pay for a nonincumbent’s transmission line chosen in the
regional planning process, it would be difficult for the incumbent owner to pursue an
alternate project, resulting in the indirect regulation of actual transmission planning
decisions, including siting, construction, permitting, and resource planning decisions. It
states that the Commission is prohibited from doing indirectly what it is prohibited from
doing directly.®* Ad Hoc Coalition of Southeastern Utilities also states that if the
Commission states on rehearing that it does not regulate substantive planning, then it
should explain the ramifications of a transmission provider not implementing the regional
transmission plan. Southern Companies raise the same argument, emphasizing that the
decision to fund transmission projects determines the projects to be pursued.

185. Ad Hoc Coalition of Southeastern Utilities assert that Order No. 1000°’s regional
and interregional processes will likely result in more long distance transmission lines,
which could prove to be disruptive to a bottom-up integrated resource planning process

due to its significant impacts on bulk power flows.

2> Ad Hoc Coalition of Southeastern Utilities at 43-44 (citing generally Towns of
Concord, Norwood, and Wellesley, Mass. V. FERC, 955 F.2d 67, 71 n.2 (D.C. Cir.
1992)).
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il. Commission Determination

186. As we stated in Order No. 1000, nothing therein is intended to preempt or
otherwise conflict with state authority over the siting, permitting, and construction of
transmission facilities or over integrated resource planning and similar processes. Order
No. 1000 explained that “nothing in this Final Rule involves an exercise of siting,
permitting, and construction authority. The transmission planning and cost allocation
requirements of this Final Rule, like those of Order No. 890, are associated with the
processes used to identify and evaluate transmission system needs and potential solutions
to those needs.” Order No. 1000 concluded that “[t]his in no way involves an exercise of
authority over those specific substantive matters traditionally reserved to the states,
including integrated resource planning, or authority over such transmission facilities.”**°
187. We affirm that conclusion here. In so finding, we recognize, as we did in Order
No. 1000, that the states have a significant jurisdictional role in the siting, permitting, and
construction of transmission facilities, and that many states require public utility
transmission providers to undertake and implement integrated resource plans. However,

as we explain below, the Commission may undertake Order No. 1000’s reforms without

intruding on state jurisdiction.

248 Order No. 1000, FERC Stats. & Regs. 31,323 at P 107.
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188. At the outset, it is important to recognize that Order No. 1000’s transmission
planning reforms are concerned with process; these reforms are not intended to dictate
substantive outcomes, such as what transmission facilities will be built and where.*” We
recognize that such decisions are normally made at the state level.*® Rather, Order No.
1000’s transmission planning reforms are intended to ensure that there is an open and
transparent regional transmission planning process that produces a regional transmission
plan. If public utility transmission providers’ regional transmission processes satisfy
these requirements, then they will be in compliance with Order No. 1000’s regional
transmission planning requirements. Thus, contrary to arguments raised by some state
regulators and others, Order No. 1000’s transmission planning reforms respect the
jurisdictional authority of the states regarding the siting, permitting, and construction of
transmission facilities.

189. In support of their contention that Order No. 1000 infringes on state authority,

North Carolina Agencies claim that the SMD White Paper expressly acknowledged that

247 1d. P 113 (“This Final Rule is focused on ensuring that there is a fair regional
transmission planning process, not substantive outcomes of that process.”) (emphasis in
original).

248 The Commission has limited backstop transmission siting authority under
section 216 of the FPA. However, that limited authority is not at issue in this proceeding.
In response to NARUC, we clarify that nothing in Order No. 1000 is intended to leverage
the regional transmission planning or interregional transmission coordination reforms to
exceed the Commission’s section 216 backstop authority.
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the planning aspects of the SMD proposal infringed on state jurisdiction over
transmission planning. The content of the SMD White Paper is not relevant to this
proceeding.?*® There is nothing in Order No. 1000 that preempts state authority
regarding transmission planning, including authority over the siting, permitting, and
construction of transmission facilities.

190. By requiring public utility transmission providers to participate in an open and
transparent regional transmission planning process that that leads to the development of a
regional transmission plan, the Commission has facilitated the identification and
evaluation of transmission solutions that may be more efficient or cost-effective than
those identified and evaluated in the local transmission plans of individual public utility
transmission providers.”° This will provide more information and more options for
consideration by public utility transmission providers and state regulators and, therefore,
can hardly be seen as detrimental to state-sanctioned integrated resource planning. Of

course, we recognize that a regional transmission planning process may not identify any

29 |n addition, what North Carolina Agencies actually cite to is a brief summary of
arguments that the SMD White Paper proceeds to address.

20 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 146 (“We determine that
such [regional] transmission planning will expand opportunities for more efficient and
cost-effective transmission solutions for public utility transmission providers and
stakeholders. This will, in turn, help ensure that the rates, terms and conditions of
Commission-jurisdictional services are just and reasonable and not unduly discriminatory
or preferential.”).
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such transmission facilities and, even where more efficient or cost-effective transmission
solutions are identified and selected in the regional transmission plan for purposes of cost
allocation, such solutions may not ultimately be constructed should the developer not
secure the necessary approvals from the relevant state regulators. Consistent with this,
we also clarify that we do not require that the transmission facilities in a public utility
transmission provider’s local transmission plan be subject to approval at the regional or
interregional level, unless that public utility transmission provider seeks to have any of
those facilities selected in the regional transmission plan for purposes of cost allocation.
191. Accordingly, in response to Ad Hoc Coalition of Southeastern Utilities, we
disagree that we are effectively making decisions about which transmission facilities will
be sited and constructed, that we are effectively preempting state decisions in that regard,
or that we are doing anything indirectly that we cannot do directly. As discussed above,
we conclude that we possess ample legal authority under the FPA to implement Order
No. 1000’s transmission planning reforms. As we also explain immediately above,
nothing in Order No. 1000 explicitly or implicitly requires that any transmission facilities
be sited, permitted, or constructed. We do not see that decisions made in the regional
transmission planning process would interfere with these state-jurisdictional processes.
Further, in response to Ad Hoc Coalition of Southeastern Utilities” question regarding the
implications of not implementing the regional transmission plan, we reiterate that Order

No. 1000 requires a regional transmission plan be developed pursuant to a Commission-
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approved process, the Commission is not requiring that such a plan be filed for
Commission approval or be implemented. Rather, as was made clear in Order No. 1000,
the designation of a transmission project as a “transmission facility in a regional
transmission plan” or a “transmission facility selected in a regional transmission plan for
purposes of cost allocation” only establishes how the developer may allocate the costs of
such a facility in Commission-approved rates if it is built.”" Order No. 1000, however,
does not require that such facilities be built, give any entity permission to build a facility,
or relieve a developer from obtaining any necessary state regulatory approvals.?*

192. We disagree with Ad Hoc Coalition of Southeastern Utilities that the Order No.
1000 transmission planning reforms will be disruptive to integrated resource planning
due to the impact of long-distance transmission lines on bulk power flows. Some public
utility transmission providers may be concerned that Order No. 1000, because it provides
for transmission facilities being selected in the regional transmission plan for purposes of
cost allocation, establishes an incentive for other entities to propose larger regional
transmission projects that may disrupt or interfere with state-level integrated resource

planning efforts. Even if such an incentive were present, we note that unless a long-

distance transmission solution identified in the regional transmission planning process is

1 Order No. 1000, FERC Stats. & Regs. { 31,323 at P 66.

252 Id
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a more efficient or cost-effective solution than what is identified in the local transmission
plans of individual public utility transmission providers, it would not be selected in the
regional transmission plan for purposes of cost allocation.

193. We also disagree with Kentucky PSC that Order No. 1000’s direction that public
utility transmission providers, in consultation with stakeholders, consider non-
transmission alternatives is outside of the Commission’s jurisdiction. We do not require
anything more than considering non-transmission alternatives as compared to potential
transmission solutions, similar to what was developed in Order No. 890, Order No. 890-
A, and resulting compliance filings.?®® The evaluation of non-transmission alternatives as
part of the regional transmission planning process does not convert that process into
integrated resource planning. Order No. 1000 requires that there be a regional
transmission plan that includes transmission facilities selected in the regional

transmission plan for purposes of cost allocation.**

253 |d. P 155 n.149 (citing to Commission orders addressing Order No. 890

compliance filings that require the evaluation of transmission, generation, and demand
response on a comparable basis in the public utility transmission providers’ transmission
planning process).

>4 |t may be the case that non-transmission alternatives may result in a regional
transmission planning process deciding that a proposed transmission facility is not a more
efficient or cost-effective solution and, accordingly, that facility may not be selected in
the regional transmission plan for purposes of cost allocation. Such a decision by the
regional transmission planning process does not interfere with integrated resource
planning.
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194. In further response to those petitioners who claim that Order No. 1000 will disrupt
state integrated resource planning, we note that the identification of more efficient or
cost-effective transmission facilities through a regional transmission planning process
should not disrupt state integrated resource planning. In any event, we find that such
concerns are speculative and, should they arise, it will be in the context of a specific
factual circumstance. If any issues arise in such a context, affected parties are free to
raise these issues before the Commission in the appropriate proceeding.

e. Legal Authority Related to Consideration of Transmission
Needs Driven by Public Policy Requirements

I Requests for Rehearing and Clarification

195. Several petitioners express concerns about the Commission’s legal authority to
require public utility transmission providers to consider transmission needs driven by
Public Policy Requirements, arguing that the Commission failed to meet its burden, and
that the requirements raise federalism issues and go beyond the Commission’s statutory
authority.

196. PPL Companies assert that while the Commission may permit public utility
transmission providers to consider Public Policy Requirements on a voluntary basis, it
erred in mandating such consideration without first finding that existing rates are unjust,
unreasonable, or unduly discriminatory. They assert that the Commission has not met its
FPA section 206 burden to explain why consideration of transmission needs driven by

Public Policy Requirements will remedy unjust and unreasonable rates or undue
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discrimination. They argue that having to plan for and construct such public policy-
driven transmission projects could unduly burden utilities and their customers with
additional unjust and unreasonable costs that would not likely have been incurred but for
the Public Policy Requirements.

197. ELCON, AF&PA, and the Associated Industrial Groups argue that, by allowing
one state’s public policy agenda to adversely affect electricity prices in other states that
do not share that agenda, Order No. 1000 raises significant federalism issues. They claim
that this obscures political accountability because ISOs/RTOs will have discretion to
determine which public policy to follow, and that this approach permits the federal
government to burden state taxpayers with onerous, unpopular policies or force them to
subsidize the public policy decisions of neighboring states without facing the political
accountability that federalism demands. They state that the federal government cannot
commandeer state legislatures and state executives in the name of federal interests.?>
Alabama PSC raises similar concerns.

198. PPL Companies argue that the FPA does not permit utilities, or the Commission,

to pursue public policy objectives broadly, and such a departure from the FPA requires an

amendment to the statute itself and cannot be undertaken by the Commission via

%5 ELCON, AF&PA, and the Associated Industrial Groups at 10 (quoting New
York v. United States, 505 U.S. 144 (1992)); see also PSEG Companies at 45.
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rulemaking.”*® PSEG Companies contend that the Commission acted outside the scope
of its authority, arguing that there is no statute authorizing the Commission to require that
transmission providers build public policy projects or even consider Public Policy
Requirements. They also argue that, in the absence of specific findings of undue
discrimination in a particular region, the Commission should leave it to transmission
providers to determine if there is a problem that needs to be addressed through revisions
to the planning process and, if necessary, develop solutions that do not get ahead of
states’ efforts to implement their own public policies. They argue that the requirement
that transmission providers prognosticate public policy outcomes and plan the system
based on those predictions is not proportional to the alleged problem and is thus

impermissible.”®” They also allege that the Commission did not explain how and why the

256 ppL Companies at 10-11 (citing NAACP v. FPC, 425 U.S. 662, 669-70 (1976)
(explaining why Congress’ direction for the Commission to act in furtherance of the
public interest under the FPA “is not a broad license to promote the general welfare™);
Atlantic City, 295 F.3d at 8 (explaining that, as a federal agency, the Commission is a
“creature of statute,” having “no constitutional or common law existence or authority, but
only those authorities conferred upon it by Congress.” (quoting Michigan v. EPA, 268
F.3d 1075, 1081 (D.C. Cir. 2001) (emphasis added)); Louisiana Pub. Serv. Comm’n v.
FCC, 476 U.S. 355, 374 (1986) (recognizing that “an agency literally has no power to act
... unless and until Congress confers power upon it”); American Petroleum Inst. v. EPA,
52 F.3d 1113, 1119-20 (D.C. Cir. 1995) (stating that in the absence of statutory
authorization for its act, an agency’s “action is plainly contrary to law and cannot stand”);
Ethyl Corp. v. EPA, 51 F.3d 1053, 1060 (D.C. Cir. 1995)).

2T PSEG Companies at 47 (citing California Indep. Sys. Operator Corp. v. FERC,
372 F.3d 395 (D.C. Cir. 2004) (CAISO v. FERC)).
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existing construct focusing on the planning of reliability and economic projects has not
served the needs of load-serving entities.

199. Ad Hoc Coalition of Southeastern Utilities and Large Public Power Council assert
that the Commission exceeded its authority under the FPA, as delineated in NAACP v.
FPC, by directing transmission providers to consider Public Policy Requirements in the
planning process. Ad Hoc Coalition of Southeastern Utilities argues that although
Congress directs the Commission to act in furtherance of the public interest, it is not a
broad license to promote the general public welfare.”® Instead, it asserts that public
interest must be understood in the context of the broad goals of the FPA itself—to ensure
the provision of reliable transmission service on a non-discriminatory basis, at just and
reasonable rates. Thus, it argues that the Commission lacks authority to consider broad
concepts of public policy in implementing its duties under the FPA, and may not
promulgate rules advancing environmental goals. It notes that the Commission has
recognized that its NEPA-related responsibilities to consider environmental policy

objectives do not extend to section 205 rate filings.?*

28 Ad Hoc Coalition of Southeastern Utilities at 53 (citing NAACP v. FPC, 425
U.S. 662, 665 (1976)).

2% Ad Hoc Coalition of Southeastern Utilities at 54 (citing, e.g., Monongahela
Power Co., 39 FERC { 61,350, at 62,097, reh’g denied, 40 FERC { 61,256 (1987)
(Monongahela); 18 C.F.R. 8 380.4(a)(15) (2011)). See also Large Public Power Council.
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200. Southern Companies argue that the Commission lacks authority under the FPA to
enforce and implement state and federal policies, which violates Comcast v. FCC.*®
They add that Order No. 1000’s regulation of specific evaluative practices violates
precedent establishing that the Commission cannot regulate a matter just because the
Commission is able to articulate some relationship between that matter and the
Commission-regulated, wholesale electric and transmission services.”®* They assert that
the Commission’s reading of the holding of CAISO v. FERC, which it interprets as giving
it authority to control anything that affects the need for interstate transmission facilities,
is too broad since all aspects of our modern, electricity-consuming lives drive the need
for interstate transmission facilities.?*

201. Southern Companies asserts that Public Policy Requirements are merely
components that drive load growth and resource decisions that are the major aspects of
integrated resource planning, which demonstrates that addressing Public Policy

Requirements is an issue for state-regulated integrated resource planning. In addition,

260 5outhern Companies at 51 (citing Comcast Corp. v. FCC, 600 F.3d 642, 659
(D.C. Cir. 2010)).

281 southern Companies at 51 (quoting State of Missouri v. Southwestern Bell Tel.
Co., 262 U.S. 276, 289 (1923) (stating that a regulatory agency with general oversight
and rate authority “is not the owner of the property of public utility companies, and is not
clothed with the general power of management incident to ownership”) (Southwestern
Bell)).

262 Southern Companies at 52 (citing CAISO v. FERC, 372 F.3d 395).
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they state that even though it already incorporates public policies into its transmission
planning process, Order No. 1000’s Public Policy Requirement appears to add nothing
but costs and burdens by mandating nothing more than compliance activities. Therefore,
Southern Companies argue that Order No. 1000’s Public Policy Requirements are
arbitrary and capricious,’®® and violate National Fuel.?®*

202. Bonneville Power seeks clarification that the Public Policy Requirement reforms
to its local planning process must be consistent with its statutory authorities related to
providing regional and interregional transmission facilities.?®® Bonneville Power states
that its statutory authorities for planning and building transmission facilities are not
constrained by the FPA’s just and reasonable and not unduly discriminatory standard. It

also explains that while its Administrator may consider policies at play under those

standards, he must also factor in other considerations.?® If the Commission declines to

263 Southern Companies at 50 (citing Motor Vehicles Mfrs. Ass’n of the U.S. v.
State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983)).

264 Southern Companies at 50 (citing National Fuel, 468 F.3d at 844).

265 Bonneville Power at 21. Bonneville Power states that it is only requesting
clarification with respect to its local planning process rather than with respect to the
regional planning process in which it voluntarily participates. Bonneville Power at 22.

266 Bonneville Power states that Congress recognized this in section 1232 of
EPAct 2005, which provides that if Bonneville Power enters into a contract, agreement,
or arrangement for participation in a transmission organization, then it must assure,
among other things, “consistency with the statutory authorities, obligations, and
limitations of the federal utility.” Bonneville Power at 22 (quoting 42 U.S.C.

(continued...)
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grant this clarification, Bonneville Power seeks rehearing, arguing that the Commission
failed to provide reasonable notice of the requirement and failed to consider Bonneville
Power’s comments and statutory requirements.

il. Commission Determination

203. We deny rehearing. Many of the arguments raised on rehearing simply repeat
assertions made by commenters in response to the Proposed Rule in this proceeding,
namely, that the Commission is not permitted to require public utility transmission
providers to consider transmission needs driven by public policy under the FPA or that
the direction to public utility transmission providers to consider transmission needs
driven by Public Policy Requirements is not a practice affecting rates.

204. At the outset, it is important to emphasize exactly what these reforms are intended
to do and what they clearly are not intended to do. As explained in Order No. 1000, in
requiring the consideration of transmission needs driven by Public Policy Requirements,
the Commission is not mandating fulfillment of those requirements or that public utility
transmission providers consider the Public Policy Requirements themselves. We address
this issue in more detail below,?®” but we clarify here the basic components of Order No.

1000’s requirements in this regard, as it appears there are misconceptions about precisely

§16431(c)(1)(C)).

267 5ee discussion infra at section 111.A.2.
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what Order No. 1000 requires. To be clear, we are not requiring that any federal or state
laws or regulations themselves be considered as part of the transmission planning
process. That distinction is critical, and we want to be clear that this is not what Order
No. 1000 requires.?®®

205. Instead, the Commission is acknowledging that the requirements in question are
facts that may affect the need for transmission services and these facts must be
considered for that reason. Our intent is that public utility transmission providers
consider such transmission needs just as they consider transmission needs driven by

reliability or economic concerns.?®®

We are not requiring that public utility transmission
providers do any more than that. Such requirements may modify the need for and
configuration of prospective transmission facilities. Accordingly, the transmission
planning process and the resulting transmission plans would be deficient if they do not

provide an opportunity to consider transmission needs driven by Public Policy

Requirements.?’® As a result, in Order No. 1000 we acted pursuant to our section 206

268 See discussion infra at section 111.A.2.

259 \We note that this is consistent with the approach taken in Order No. 888, and
reiterated in Order No. 890, that public utility transmission providers are obligated to
plan for the needs of their transmission customers. See, e.g., Order No. 890, FERC Stats.
& Regs. 31,241 at PP 418-19.

270 Order No. 1000, FERC Stats. & Regs. 31,323 at P 109.
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authority to ensure that this deficiency is remedied in the OATTs of public utility
transmission providers.

206. We thus disagree with PSEG Companies that Order No. 1000’s requirements in
this regard are impermissible because the remedy is disproportionate to the identified
problem. Again, we are requiring only that there be a process in place for public utility
transmission providers, in consultation with stakeholders, to consider transmission needs
driven by Public Policy Requirements. We believe that these reforms are necessary,
because the record shows that there are, and there will continue to be, federal and state
laws and regulations that will have a direct impact on transmission needs, just as
reliability and economic concerns have a direct impact on transmission needs. By setting
forth this process, our expectation is that public utility transmission providers, in
consultation with stakeholders, will identify more efficient or cost-effective solutions to
such transmission needs than may be the case without these requirements.

207. Given the parameters described above, and discussed in more detail below,?* we
do not see how these reforms are comparable to the matters at issue in NAACP v. FPC.
As discussed in Order No. 1000, the Court in NAACP v. FPC found that the Commission
did not have the power under the FPA or the Natural Gas Act (NGA) to construe its

obligation to promote the public interest under those statutes as creating a “broad license

21 see discussion infra at section 111.A.3.
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to promote general public welfare.”?”> The Court also found that the Commission’s duty
to promote the public interest under the FPA and NGA “is not a directive to the
Commission to seek to eradicate discrimination,” and it thus did not authorize the
Commission to promulgate rules prohibiting the companies it regulates from engaging in
discriminatory employment practices merely because the statutes pertain to matters
affected with a public interest.?’®> We reiterate here that the consideration of
transmission needs driven by Public Policy Requirements “cannot be construed as
pursuing broad general welfare goals that extend beyond matters subject to our authority
under the FPA.”%"*

208. The planning necessary to consider transmission needs driven by Public Policy
Requirements is not different in substance from the planning required to address
reliability or economic needs. Such planning requires an open and transparent process
that provides interested stakeholders with access to studies, models and data used to make
decisions. This transparency and coordination helps to ensure no undue discrimination
on the part of the public utility transmission provider in planning for its own needs vis-a-

vis the needs of customers to which it is obligated to provide open access transmission

212 NAACP v. FERC, 425 U.S. 662 at 668.
213 1d. at 670.
27% Order No. 1000, FERC Stats. & Regs. 131,323 at P 111.
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service. Thus, we disagree with petitioners that suggest that Order No. 1000°’s
requirements in this regard are analogous to promoting broad notions of public policy, as
contemplated in NAACP v. FPC.

209. Similarly, we find that references to the Commission’s order in Monongahela are
not relevant here. In that case, the Commission explained that we “have consistently
recognized that [our] review of electric rate filings is not subject to NEPA,”%" and we
then rejected arguments by an environmental advocacy group that the Commission curtail
the operation of existing but unused capacity within a transmission provider’s system.
We stated that “[b]ecause the Commission does not possess such curtailment authority by
virtue of section 201(b) of the FPA, it could not accomplish indirectly through NEPA that
which it is prohibited from doing directly under section 201(b) of the FPA.”*"® Nothing
in Order No. 1000 contradicts these statements. Similar to our discussion above that we
are not promoting broad notions of public policy, we emphasize that we are not
advocating for any particular environmental or other public policy and we are not
requiring electric rate filings under section 205 to be subjected to NEPA. We are

requiring only that transmission needs driven by Public Policy Requirements be

2> Monongahela, 39 FERC 61,350 at 62,097
276 Id
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considered in transmission planning processes, just as public utility transmission
providers consider reliability- and economic-based transmission needs.

210. Further, we disagree with Southern Companies that our actions in this regard are
akin to what was at issue in CAISO v. FERC. As explained in Order No. 1000, in that
case, the court found that the Commission did not have the authority under section 206 of
the FPA to direct the California ISO to alter the structure of its corporate governance,
concluding that the choosing and appointment of corporate directors is not a “practice ...
affecting [a] rate” within the meaning of the statute.?”” The court explained that the
Commission is empowered under section 206 to assess practices that directly affect or are
closely related to a public utility’s rates and “not all those remote things beyond the rate
structure that might in some sense indirectly or ultimately do s0.”"® As we explained in
Order No. 1000, the transmission planning activities that are the subject of the rule have a
direct and discernable effect on rates.?”® These reforms are intended to help create a path
to allow public utility transmission providers, in consultation with stakeholders, in each

transmission planning region to assess what transmission needs are being driven by

21T CAISO v. FERC, 372 F.3d at 403.
278 |d

2% Order No. 1000, FERC Stats. & Regs. 131,323 at P 112.
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Public Policy Requirements, just as they currently look to whether transmission needs are
driven by reliability or economic considerations.

211. Similarly, our actions in this regard are not contrary to the Supreme Court’s
opinion in Southwestern Bell, which was cited by Southern Companies. We are “not the
owner of the property of public utility companies” and we are “not clothed with the
general power of management incident to ownership,” and nothing in these rules provide

the Commission with such authority.?*

We are, as we discuss herein, providing for the
consideration of transmission needs driven by Public Policy Requirements, just as public
utility transmission providers consider transmission needs driven by reliability or
economics. That direction is not tantamount to directing public utility transmission
providers how to manage their property.

212. Because, as discussed herein, we have statutory authority to implement these
reforms, we disagree with Southern Companies’ that Order No. 1000 is contrary to
Comcast v. FCC, where the court concluded that the Federal Communications
Commission (FCC) lacked requisite statutory authority to regulate an Internet service
provider’s network management practices. The court explained that the FCC could not

rely on policy statements in the Communications Act of 1934 by themselves as the basis

for the FCC to exercise ancillary authority to regulate Internet service, noting that policy

280 southwestern Bell, 262 U.S. at 289.
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statements are not delegations of regulatory authority.?®" The court also found that the
FCC’s reliance on other statutory provisions failed because the agency was using its
ancillary authority to pursue standalone policy objectives rather than to support its
exercise of a delegated power.?®? By contrast, the Commission’s transmission planning
reforms, including those related to Public Policy Requirements, fall within the
Commission’s statutorily mandated duties under the FPA, as discussed above. Thus, the
Commission is not relying on ancillary authority to pursue standalone policy objectives,
much less basing its actions on broad statements of Congressional policy.

213. We disagree with ELCON, AF&PA, and Associated Industrial Groups that Order
No. 1000’s requirements regarding Public Policy Requirements raise significant
federalism issues. As a factual matter, there are significant differences between what we
are requiring in Order No. 1000 and the decision in New York v. U.S., which petitioners
cite in support of their federalism argument. In that case, the Supreme Court held that the
federal government could not compel states to implement a federal regulatory
program.”® That is not what is at issue here. Instead, Order No. 1000 requires that local

and regional transmission planning processes consider transmission needs driven by

281 Comcast v. FCC, 600 F.3d at 654-55.
282 1d. at 658-61.
283 New York v. U.S., 505 U.S. at 151.
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Public Policy Requirements. This requirement is directed to public utility transmission
providers, which are subject to the Commission’s FPA jurisdiction, and not states. States
are not required to implement any action.

214. Petitioners’ federalism argument focuses more on the allocation of costs
associated with transmission facilities developed in response to Public Policy
Requirements that are selected in the regional transmission plan for purposes of cost
allocation. But it is unclear how petitioners can reasonably make the leap from the
federal commandeering of state legislatures at issue in New York v. U.S. to the
requirement that costs for transmission needs driven by Public Policy Requirements be
allocated pursuant to an Order No. 1000-compliant cost allocation method. As discussed
below, it may or may not be the case that entities in one state benefit from a new
transmission facility built in response to another state’s Public Policy Requirement, in
accordance with a transmission planning region’s regional cost allocation method. For
example, a transmission facility selected in a regional transmission plan for purposes of
cost allocation that was in the first instance advanced to meet the transmission needs
driven by a particular state’s Public Policy Requirement may also provide reliability or
economic benefits to entities located outside of that state. We do not see how a regional
cost allocation method making such a finding equates with the commandeering of states
by the federal government or that this is tantamount to requiring the states to implement a

federal regulatory program. Rather, this simply ensures that costs are allocated to all
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those entities that benefit from any given transmission facility that is selected in a
regional transmission plan for purposes of cost allocation, regardless of whether those
benefits are reliability, economic, or related transmission needs driven by Public Policy
Requirements.

215. Next, we disagree with Southern Companies that the consideration of transmission
needs driven by Public Policy Requirements interferes with integrated resource planning.
First, as we explain above, Order No. 1000 does not infringe on integrated resource
planning. States can continue to require utilities under their jurisdiction to engage in
integrated resource planning, and nothing in Order No. 1000 changes that or otherwise
negates those state-level resource decisions. Second, with respect to these specific
reforms, we note that this requirement is a tool for public utility transmission providers to
consider transmission needs that may not be captured under existing transmission
planning processes, which are focused on reliability and economic needs. If the
transmission planning process does consider additional transmission needs, i.e., those
driven by Public Policy Requirements, that does not mean this interferes with state-level
integrated resource planning, just as those existing transmission planning processes do
not interfere today.

216. We clarify that, for entities such as Bonneville Power, which may be subject to
their own organic statutes and regulations, nothing in Order No. 1000’s reforms regarding

the consideration of transmission needs driven by Public Policy Requirements is intended
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to preempt those organic statutes or regulations. We believe that this should address
Bonneville Power’s concern.

f. Legal Issues Related to Order No. 1000’s Interregional
Transmission Coordination Reforms

I Requests for Rehearing and Clarification

217. While most rehearing requests address legal issues associated with transmission
planning in general, some petitioners raise legal issues specifically related to Order No.
1000’s interregional transmission coordination reforms.

218. Some petitioners argue that the Commission lacks authority to require
transmission providers to engage in interregional coordination.”® Xcel, for example,
argues that the Commission has not adequately explained how interregional transmission
planning activities of public utilities directly affect jurisdictional rates. It asserts that
under a planning process no rate is charged and no transmission customer is in privity to
the transmission owner. California ISO asserts that it is not precluded from arguing that
the Commission’s interregional planning requirements in Order No. 1000 are beyond its
authority based on the fact that it did not seek judicial review of the transmission

planning provisions of Order No. 890.

284 See, e.g., Ad Hoc Coalition of Southeastern Utilities; California 1SO; Southern
Companies; and Xcel.
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219. Ad Hoc Coalition of Southeastern Utilities and Southern Companies assert that the
Commission has not historically required transmission planning and coordination
agreements to be filed, and argues that it is arbitrary and capricious for the Commission
to determine now that such agreements are jurisdictional under section 205. They state
that the Commission did not include transmission planning and coordination agreements
among the type of agreements that are listed as jurisdictional in the Commission’s Prior
Notice order.”® Ad Hoc Coalition of Southeastern Utilities adds that this is logical
because the penalty for untimely filings of jurisdictional agreements, i.e., the payment of
a refund to the affected customer in the form of interest on the payments received over
the period that the jurisdictional agreement was not on file, would not apply to a
transmission coordination planning agreement.”® For example, because there are no
rates or payments in a transmission planning or coordination agreement, it asserts that
there would be no penalty, which reinforces its claim that the Commission has no

jurisdiction over such agreements for purposes of section 206.

285 Ad Hoc Coalition of Southeastern Utilities at 63-64; Southern Companies at 85
(citing Prior Notice and Filing Req’ts Under Part 1l of the Fed. Power Act, 64 FERC
61,139 (1993) (Prior Notice Order)).

286 Ad Hoc Coalition of Southeastern Utilities at 63 (citing generally Prior Notice
Order, 64 FERC 61,139, App. at 11.)
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220. WIRES states that section 206 requires the Commission to indicate what measures
will cure the practical and legal deficiencies in interregional planning and to order
industry to make curative filings, not to ask industry to spend months in effect deciding
what will satisfy the FPA. Moreover, it states that ordering regulated entities to make
filings under section 205 is impermissible. It therefore contends that Order No. 1000
lacks substantial evidence for this approach and is not the result of reasoned decision-
making.

221. Bonneville Power seeks clarification that the formal procedure required by Order
No. 1000 to identify and jointly evaluate transmission facilities that are proposed to be
located within adjacent transmission planning regions may be established in a manner
that allows Bonneville Power to identify and evaluate the interregional facility in an open
and transparent process in accordance with its statutory authority.?®” Alternatively, it
requests rehearing of the Commission’s rejection of Bonneville Power’s concerns on the
grounds that the Commission’s decision is arbitrary and capricious and violates the
Administrative Procedure Act. Bonneville Power argues that, if the requirement for a
formal procedure to identify and jointly evaluate proposed interregional facilities includes

details about how the facilities will be planned and developed, then the Commission

287 Bonneville Power at 32-34 (citing Order No. 1000, FERC Stats. & Regs.
31,323 at P 478, 481).
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effectively ignored Bonneville Power’s comment without explanation. Bonneville
Power asserts that the Commission’s requirement, in effect, impermissibly requires non-
public utilities to adhere to the FPA requirements applicable to public utilities, which it
believes will have a chilling effect on non-public utility participation in regional planning
process, contrary to the Commission’s goal of broad-based participation. Bonneville
Power also argues that the Commission lacks authority to require it to accept regulations
under sections 205 and 206 as a condition of its participation in regional or interregional
transmission planning.

il. Commission Determination

222. We affirm our legal authority to undertake Order No. 1000’s reforms regarding
interregional transmission coordination. We disagree with Xcel that we have not
explained how interregional transmission coordination is a practice affecting
jurisdictional rates. Similar to our regional transmission planning reforms, the
Commission found that the interregional transmission coordination reforms will help to
identify transmission facilities that may be more efficient or cost-effective than what
individual transmission planning regions may identify, thereby helping to ensure that
jurisdictional rates for transmission service are just and reasonable and not unduly
discriminatory or preferential.

223. Further, we disagree with WIRES that we cannot undertake the interregional

transmission coordination reforms as set forth in Order No. 1000. Order No. 1000
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requires that the public utility transmission providers in each pair of neighboring
transmission planning regions, working through their regional transmission planning
processes, must develop the same language to be included in each public utility
transmission provider’s OATT that describes the interregional transmission coordination
procedures for that particular pair of regions, or alternatively, to enter into interregional
coordination agreements.?® In doing so, the Commission is allowing public utility
transmission providers in the first instance to negotiate the terms of the common OATT
language or agreements, so long as they meet the minimum requirements set forth in
Order No. 1000. This approach is consistent with the regional flexibility provided
elsewhere in Order No. 1000. WIRES offers no compelling reason that we should depart
from that approach here. The Commission has taken appropriate action under FPA
section 206 to undertake the interregional transmission coordination reforms. While we
provide flexibility and, therefore, allow public utility transmission providers the ability to
craft agreements that take into account their needs and the needs of their stakeholders, it
IS important to note that the Commission will review each compliance filing to ensure
that they are just and reasonable and not unduly discriminatory or preferential.

224. We also disagree with Ad Hoc Coalition of Southeastern Utilities and Southern

Companies that it is arbitrary and capricious to require public utility transmission

288 Order No. 1000, FERC Stats. & Regs. 31,323 at P 475.
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providers to file interregional transmission coordination agreements. As an initial matter,
as noted above, the Commission does not require that public utility transmission
providers enter into interregional transmission coordination agreements to comply with
Order No. 1000, though they may do so. Rather, public utility transmission providers
must develop common OATT language that implements Order No. 1000’s interregional
transmission coordination reforms. As noted above, we find that these reforms are
necessary to identify more efficient or cost-effective transmission facilities than what
individual transmission planning regions may identify, thereby helping to ensure that
jurisdictional rates for transmission service are just and reasonable and not unduly
discriminatory or preferential. Accordingly, it follows that such common OATT
language must be filed with the Commission. Furthermore, we fail to see how this is
changed by the Commission allowing, as an alternative, public utility transmission
providers to reflect the interregional transmission coordination procedures in an
agreement filed with the Commission.

225. Moreover, whether or not such agreements were contemplated in the Prior Notice
Order, we find that the Prior Notice Order does not prescribe the entire universe of
filings that the Commission will require to be filed. To so limit the universe of such
agreements would impede the Commission’s statutory duty to ensure that the rates, terms,
and conditions of jurisdictional service are just and reasonable and not unduly

discriminatory or preferential. In the Prior Notice Order, the Commission made an effort
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to bring certainty to a number of jurisdictional issues surrounding certain agreements.
Among other things, the Prior Notice Order stated that “the utility industry remains
unclear as to whether various types of agreements need to be filed for Commission
review because of the uncertain jurisdictional status of particular types of agreements.”?®°
It should be noted that the Commission did not represent that the agreements it addressed
in the Prior Notice Order were, or would be, the only agreements that are subject to the
Commission’s jurisdiction.®

226. Ad Hoc Coalition of Southeastern Utilities overstates the Prior Notice Order’s
discussion when it contends that the Prior Notice Order’s remedy for late-filed
agreements (i.e., time-value refunds) shows the questionable jurisdictional nature of
interregional transmission coordination agreements because the remedy would not apply.

We stated: “If a utility files an otherwise just and reasonable cost-based rate after the

new service has commenced, we will require the utility to refund to its customers the time

289 Prior Notice Order, 64 FERC { 61,139 at 61,977.

2% |n the appendix to the Prior Notice Order, the Commission provided “a brief
analysis of the various types of agreements identified by the participants in this
proceeding . . .. [T]his analysis is general in nature and is intended to be illustrative of
the Commission’s current thinking on these subjects.” Prior Notice Order, 64 FERC |
61,139 at 61,989. The specific types of agreements discussed in the appendix to the
Prior Notice Order include: (1) contribution in aid of construction agreements; (2)
Qualifying Facility agreements; (3) exchanges; (4) borderline agreements; and (5) de
minimis agreements. Id. at 61,989-96.
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value of the revenues collected . . . for the entire period that the rate was collected
without Commission authorization . ... We will implement a similar remedy for the
unauthorized late filing of market-based rates.””** We note that this discussion focuses
on rate filings (whether market-based or cost-based). However, there are other types of
documents that the Commission requires to be filed that govern the terms and conditions
of jurisdictional transmission service. For example, many pro forma OATT provisions
deal with terms and conditions rather than strictly with rates. And, as discussed herein,
we find that interregional transmission coordination issues have a direct and concrete
impact on jurisdictional rates and, consequently, interregional transmission coordination
agreements must also be filed.

227. We clarify for Bonneville Power that Order No. 1000’s interregional transmission
coordination reforms are not intended to preempt the statutes governing Bonneville
Power. However, to the extent that any of the interregional transmission coordination
efforts in which Bonneville Power participates does have the effect of interfering with
Bonneville Power’s statutory duties, it may bring those concerns to the Commission’s
attention.

g. Other Legal Issues Related to Regional Transmission
Planning Requirements

291 |d. at 61,979-80.
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I Requests for Rehearing and Clarification

228. APPA asserts that public power systems will likely be unable to participate in
regional transmission planning processes without specific assurances that their legal
obligations and concerns will be accommodated in regional transmission planning
processes. In particular, APPA is concerned that public power systems may lose their
tax-exempt status if transmission facilities are found to be used for private activity rather
than public activity. APPA argues that Order Nos. 888 and 890 acknowledged the
importance of this issue by limiting a jurisdictional public utility’s transmission
obligations regarding facilities funded with local furnishing bonds, and that Congress
limited the Commission authority to require non-jurisdictional transmission providers to
provide comparable transmission service. APPA states that the Commission’s
expectation that non-public utility transmission providers will participate in regional
transmission planning processes is at odds with the Commission’s declining to provide
assurance in Order No. 1000 of accommodations for their unique limitations, choosing
instead to advise public power systems to advocate such accommodation on their own in
these regional processes. APPA encourages the Commission to reaffirm the specific
assurances provided to public power transmission providers in the past regarding the
protection of their tax-exempt financing.

229. Arizona Cooperative and Southwest Transmission seek clarification that nothing

in Order No. 1000 alters the rights of entities to submit section 206 complaints charging
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that a transmission plan submitted, accepted, or approved under Order No. 1000, or a
subsequent cost allocation or cost recovery made under such a plan, establishes or
contributes to a rate, charge, classification, rule, regulation, practice, or contract that is
not just and reasonable or that is unduly discriminatory or preferential. Otherwise, they
seek rehearing because the right to file a complaint and the applicable standard for such
complaints and for a rate, charge, classification, rule, regulation, practice or contract is
established by sections 205 and 206 of the FPA and cannot be abrogated by the
Commission by rule or practice.

il. Commission Determination

230. We recognize that Order No. 1000 may have been unclear as to whether public
power entities, such as those represented by APPA, would be provided with the same
assurances that they received in Order Nos. 888 and 890 as to whether the requirements
of the rule would abrogate their tax-exempt status or cause them to violate a private
activity bond rule. Order No. 1000 had focused on the consistency of reciprocity
obligations in the three orders but did not specifically address the tax-exempt status of
public power entities. To be clear, the assurances provided in Order Nos. 888 and 890
remain unchanged in Order No. 1000. Consistent with Order Nos. 888 and 890, nothing
in Order No. 1000 is intended to abrogate the tax-exempt status of public power entities
or otherwise cause such entities to violate a private activity bond rule for purposes of

section 141 of title 26 of the Internal Revenue Code.
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231. Inresponse to Arizona Cooperative and Southwest Transmission, we clarify that
nothing in Order No. 1000 modifies any right to file a section 206 complaint. In so
clarifying, we make the following observations. We note that Order No. 1000 does not
require the filing of a regional transmission plan for Commission approval. Nonetheless,
entities may file a complaint regarding the implementation of the process itself. We have
entertained such complaints in similar circumstances.?®? For example, a party might
argue in a section 206 complaint that the public utility transmission providers in a given
region did not follow their Commission-approved Order No. 1000-compliant regional
transmission process in selecting facilities in their regional transmission plan for purposes
of cost allocation. Of course, under section 206, the complainant bears the burden of
proof to demonstrate that the process was unjust and unreasonable and that its proposed
remedy is just and reasonable. We also note that a primary purpose of Order No. 1000 is
to establish a Commission-approved open and transparent regional transmission planning
process that includes cost allocation determinations based on a cost allocation method

that is also Commission-approved.

292 See, e.g., Transmission Technology Solutions, LLC and Western Grid
Development, LLC v. California Indep. Sys. Operator Corp., 135 FERC {61,077 (2011)
(Transmission Technology Solutions).

2% See, e.g., Transmission Technology Solutions, 135 FERC § 61,077 at P 122
(“Contrary to Complainants’ arguments, CAISO submitted evidence to demonstrate that
its decision-making process reflected objective analysis; was consistent with the CAISO

(continued...)
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2. Regional Transmission Planning Requirements

a. Final Rule
232. Order No. 1000 required each public utility transmission provider to participate in
a regional transmission planning process that produces a regional transmission plan that
complies with seven of the nine transmission planning principles of Order No. 890.%*
Order No. 1000 required public utility transmission providers to evaluate, through this
regional transmission planning process and in consultation with stakeholders, alternative
transmission solutions that might meet the needs of the transmission planning region
more efficiently or cost-effectively than solutions identified by individual public utility
transmission providers in their local transmission planning process. This could include
transmission facilities needed to meet reliability requirements, address economic
considerations, or meet transmission needs driven by Public Policy Requirements.*

When evaluating the merits of such alternative transmission solutions, the Commission

also directed public utility transmission providers in the transmission planning region to

Tariff; and was based on approving the most prudent and cost-effective long-term
projects that maintain reliability for the region.”).

2% Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 146, 151 & n.141 (the
regional participation and cost allocation principles were not included because they are
the subject of specific reforms in Order No. 1000).

Id. P 148.
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consider proposed non-transmission alternatives on a comparable basis.?* In addition,
Order No. 1000 provided public utility transmission providers in each transmission
planning region the flexibility to develop, in consultation with stakeholders, procedures
by which the public utility transmission providers in the region identify and evaluate the
set of potential solutions that may meet the region’s needs more efficiently or cost-
e