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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissoners: Pat Wood, 111, Chairman;
William L. Massey, and Nora Mead Brownell.

Wisconsin Public Service Corporation Project Nos. 2525-044, 2525-046, and 2525-
051; Project Nos. 2546-063, 2546-064, and
2546-068; Project Nos. 2560-040, 2560-042,
and 2560-047; Project Nos. 2522-066, 2522-
068, and 2522-074; and Project Nos. 2595-058,
2595-060, and 2595-065

ORDER GRANTING MOTIONS TO INTERVENE, REINSTATING
REQUEST FOR REHEARING, GRANTING REHEARING IN PART,
AND GRANTING WITH CONDITIONS APPLICATION TO AMEND
PROJECT BOUNDARIES

(I'ssued September 15, 2003)

1. This order dedls with an application by Wisconsin Public Service Corporation
(Public Service) to amend the project boundaries of five of its projects to remove 9,738
acres of land, of which the licensee is conveying to the State of Wisconsin 174 acres for
incluson in agtate park and 9,175 acres for incluson in astate forest. The remaining 389
acres are earmarked for private development. The order grants the application, with certain
conditions.

BACKGROUND

2. Public Service isthe licensee for Sx hydrodectric projects located dong a Sixty-

mile reach of the Peshtigo River in Marinette and Oconto Counties, Wisconsin, dl of

which were relicensed in 1997. This proceeding dedls with the 6.4-megawatt (MW)
Caldron Falls Project No. 2525, the 3.8-MW Sandstone Rapids Project No. 2546, the 1.4-
MW Potato Rapids Project No. 2560, the 3.5-MW Johnson Falls Project No. 2522, and
the 7.0-MW High Falls Project No. 2595 (collectively, the Peshtigo River Projects).

1See 79 FERC {62,218 (Potato Rapids); 79 FERC 62,219 (Caldron Falls); 79
FERC {62,220 (Peshtigo); 79 FERC { 62,221 (Sandstone Rapids); 79 FERC 1 62,222
(continued...)
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3. The Peshtigo River projectsinclude atota of 13,417 acres within their project
boundaries. Under the terms of the current licenses, Public Service is required to maintain
a 200-foot buffer zone around project reservoirs and shoreline recregtion areasin order to
protect natural resources in these areas.

4, By order issued December 20, 2001, the Director of the Division of Hydropower
Adminigration and Compliance of the Commission's Office of Energy Projects (OEP)
granted Public Service s request for authorization to transfer feetitle to 5,740 acresin the
Peshtigo River Projects to the Wisconsin Department of Natural Resources (Wisconsin
DNR), but directed the company to file a separate amendment application with respect to
its request to delete the lands from the project boundaries® The Director stated that until
the Commission gpproved the revised project boundaries, the land to be sold would remain
within the boundaries, and Public Service would retain al necessary rights to operate the
projects as required by the project licenses and the Commisson's regulations. This
directive was consgstent with Public Service's understandi ng:3

1(...continued)
(Johnson Fdls); 79 FERC 1 62,223 (High Fals). The sixth project isthe 0.6-MW Peshtigo
Project No. 2581.

2Wisconsin Public Service Co., 97 FERC 62,257 (2001). The Director's order
was in response to Public Servicesfiling of November 6 and filings of November 14, 2001
(one dated November 13, the other dated November 14). Thefilings (1) applied to amend
the project boundary to remove lands to be conveyed; (2) asserted the company's authority,
under the standard land use article of its licenses, to convey the lands without prior
Commission gpprova, and asked for Commission confirmation of this authority; and (3)
sated that, pursuant to the proposed conveyance instruments, Wisconsn DNR would
manage the conveyed land according to the Commisson-gpproved project management
plansfor recregtion, land and wildlife, and historic resources until the Commission
amended the licenses to remove the lands from the project boundary.

The Director’s order did not address the question of whether Public Service had the
authority to convey the lands without prior Commission gpprovad. The company does not
have such authority. The standard land use article authorizes licensees to convey, for
certain specified purposes, no more than five acres of project lands in one transaction, and
no more than atota of 50 acres each year. See Article 413 of the Potato Rapids and High
Fdls Projects, Article 414 of the Johnson Falls Project, Article 415 of the Sandstone
Rapids Project, and Article 416 of the Cadron Falls Project.

3public Savicefiling of December 14, 2001, a 2. Thisfiling followed a meeting,
(continued...)
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The proposed conveyances will not change [Public Service's|
responsibility to assure that the conveyed property is used and managed in
accordance with the hydropower licenses and the approved land, resource and
recregtion plans. . .. Thus, the 2001 conveyances will change only the
titleholder of the property. Theland itsdf will continue to be used and
managed in the same manner that it has been in the past, unless and until the
Commission orders the licenses amended to remove property thet is not
necessary for project purposes from the project boundaries.

5. River Alliance® filed amotion to intervene and request for rehearing of the
Director’s December 20, 2001 order.® Public Service filed an answer opposing the motion
to intervene, arguing that River Alliance lacks a direct interest in the proceeding because
the conveyed lands will continue to be managed in the same manner as before the
conveyan(:e.6 On February 22, 2002, the Commission Secretary rejected River Alliance's
request for rehearing as unti mely.7 On March 4, 2002, River Alliance filed arequest for
rehearing of the February 22 regjection notice,

6. On June 17, 2002, Public Servicefiled an application to amend the Peshtigo River
Project licenses to remove from the project (1) 5,321 acres® whose conveyance the
Director's December 20, 2001 order approved, (2) the 389 acres Public Service intendsto
use for development purposes, and (3) 4,028 additional acres that it intends to convey to

3(...conti nued)
referenced in the December 14 filing, between the company and Commission staff.

“River Allianceis a codition of groups and individuals whose interet is the
protection and enhancement of Wisconsin rivers.

SWhere, as here, there is no public notice of an application, a person who is
aggrieved may file amotion to intervene, which will be timely if it isfiled no later than the
deadline for requests for rehearing of an order issued in the proceeding. See Gresat
Northern Paper, Inc., 88 FERC ] 61,042 at 61,108 (1999).

®Public Service filing of January 23, 2002.
98 FERC 1 61,185 (2002).

8After the Director approved the conveyance of 5,740 acres, the parties made
revisonsto their agreement, with the result that 5,321 acres were sold to Wisconsn DNR
in what the parties call the phase one conveyances.
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Wisconsin DNR in the future; and to revise the project boundaries accordingly. Thiswould
remove atota of 9,738 acres from the project, leaving 3,269 acres within the boundaries,

of which about 410 acresare "upland,” i.e., not inundated. Public Service proposesto retain
a 100-foot buffer zone around the project reservoirs, as opposed to the 200-foot buffer
required by the current licenses. Public Service asks for gpprova of phased deletions of
project lands, to coincide with its phased conveyance schedule.

7. Public notice of the company’ s June 17, 2002 gpplication was issued on June 26,
2002, with an intervention/comment deadline of July 31, 2002. Timely motionsto
intervene were filed by River Alliance (July 16, 2002), the Department of the Interior (July
29, 2002), and Wisconsin DNR (July 30, 2002). Interior dso filed comments on July 25,
2002, stating that its Fish and Wildlife Service (FWS) is supportive of the proposed
amendments, but that both FWS and Interior’s National Park Service recommend a 200-
foot buffer strip between the water's edge and any proposed development. The Park Service
aso supports local efforts to purchase for protection the 389 acres Public Service
proposes to be developed. On August 1, 2002, Public Service filed an answer opposing
River Alliance's motion to intervene, again arguing that the Alliance has not established its
interest in the proceeding.®

8. Commission staff has prepared an environmenta assessment (EA) of the impacts of
Public Service's proposed amendment. The EA is atached to this order.

Public Service dso asserts that Rivers Alliance has not given the legdl or factud
basis for some of its positions, as required by the Commisson's intervention regulations,
18 C.F.R. § 385.214(b) (2003). However, the rule requires a statement of the basisin fact
and law for the movant's position only "to the extent known.”
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DISCUSSION

A. TheDirector’s Order Authorizing Conveyance
of Interestsin Project L ands

1. River Alliance sMotion to Intervene

9. We grant River Alliance's January 22, 2002 motion to intervene in the proceedings
involving Public Service s gpplication for permission to convey interests in project lands.
River Alliance states that its members fish, boat, camp, and otherwise recreate on the
Peshtigo River, and may be affected by changesin the licenses for the affected projects.
Thisisaaufficent interest to judtify intervention.

2. River Alliance'sMarch 4 Request for Rehearing
of the Rejection of its Rehearing Request

10. The Secretary notice rgjecting River Alliance s request for rehearing of the
Director’s December 21, 2001 order stated that, pursuant to Section 313(a) of the Federal
Power Act (FPA), 16 U.S.C. § 825I(a), requests for rehearing must be filed within 30 days
of issuance of aCommission order. Thus, requests for rehearing of the Director’s order
were due by January 22, 2002.1° The notice stated that River Alliance's request for
rehearing was filed on January 23, 2002, and therefore rejected the filing as late.

11. Inits March 4 request for rehearing of the Secretary’ s rgjection notice, River
Alliance explainsthat it first sent its request for rehearing on January 11, 2002, by priority
U.S. Mall. When it learned that the filing had not yet arrived at the Commission, River
Alliance resent the pleading via Federal Express. Attached to its March 4 request for
rehearing is confirmation from Federa Express that the package was received by the
Commission on January 22.

12. River Alliance has demondrated that it timely filed its request for rehearing of the
Director'sorder. We therefore reingtate its January 22 request for renearing.

3. River Alliance s January 22, 2002 Request

10m onday, January 21, was afederd holiday (Martin Luther King, J.'s birthday);
therefore, the deadline was the next business day, Tuesday, January 22. See 18 C.F.R.
§ 385.2007(a)(2) (2003).

UThe Secretary’ s file stamp indicated that the pleading wasreceived on  January
23, 2002.
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for Rehearing of the Director’s December 21, 2001
Order

13. River Alliance seeks reversd of the Director’s order authorizing Public Service to
convey feetitleto 9,738 acres at the Peshtigo River Projects. Alliance argues that these
lands are needed for project purposes, and that Public Service should continue to
adminigter them pursuant to the licenses’ management plans, rather than transferring them
to Wisconsin, which may change how they are managed.!? River Alliance also asserts that
Public Service's proposa to convey these lands should have been subject to public notice
and ahearing.

14. It is useful to review the meaning, in this context, of the terms "project lands' and
"project boundaries.” Part | of the FPA directs the Commission, when issuing alicense for
ahydroelectric project, to require the licensee to undertake appropriate measures on behalf
of both developmenta and non-developmenta public interest uses of the waterway,

>The Alliance dso argues that Public Service lacks authority under the standard land
use article of its licenses to convey the interests in project property without prior
Commission approva. We addressed this point above, inn. 2.
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indluding fish, wildlife, and recregtion.’® These requirements, as set forth in alicense,
condtitute the "project purposes.”

15.  Standard license Article 5 requires the licensee to acquire and retain dl interestsin
non-federal lands and other property necessary or appropriate to carry out project
purposz&a14 The license may obtain these property interests by contract or, if necessary, by

13FPA Section 10(a)(1), 16 U.S.C. § 803(a)(1), states:

That the project adopted, including the maps, plans, and specifications, shal
be such asin the judgment of the Commission will be best adapted to a
comprehensgive plan for improving or developing a waterway or waterways for
the improvement and utilization of waterpower development, for the adequate
protection, mitigation, and enhancement of fish and wildlife (including

related spawning grounds and habitat), and for other beneficia public
purposes, including irrigation, flood control, water supply, and recrestiona
and other purposes referred to in Section 4(e); and if necessary in order to
secure such plan the Commission shdl have the authority to require the
modification of any project and of the plans and specifications of the project
works before approval.

Section 4(e) of the FPA, 16 U.S.C. § 797(e), Satesin part:

In deciding whether to issue any license under this Part for any project, the
Commission, in addition to the power and development purposes for which licenses
areissued, shdl give equa consderation to the purposes of energy conservation, the
protection, mitigation of damage to, and enhancement of, fish and wildlife

(including related spawning grounds and habitat), the protection of recrestiona
opportunities, and the preservation of other aspects of environmental qudlity.

Mstandard Article 5 appearsin what are called "L-Forms" which are published at 54
FPC 1792-1928 (1975) and are incorporated into project licenses by an ordering
paragraph. See 18 C.F.R. 8 2.9 (2003). Article 5 statesin pertinent part:

The Licensee, within five years from the date of issuance of the license, shdll
acquiretitlein fee or the right to use in perpetuity al lands, other than lands of the
United States, necessary or appropriate for the construction, maintenance, and
operation of the project. The Licensee or its successors and assgns shdl, during
the period of the license, retain the possession of dl project property covered by
the license asissued or as later amended, including the project area, the project
(continued...)
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means of federal eminent domain pursuant to FPA Section 21.1° A licensee' s property
interests can range from fee smple to perpetud or renewable leases, easements, and

14 continued)

works, and all franchises, easements, water rights, and rights of occupancy and use;
and none of such properties shal be voluntarily sold, leased, transferred, abandoned,
or otherwise disposed of without the prior written gpprova of the Commission,
except that the Licensee may lease or otherwise dispose of interestsin project lands
or property without specific written gpprova of the Commission pursuant to the
then current regulations of the Commission. . ..

The Commission has regulatory authority only over the licensee, and thus can
adminigter and enforce the terms of the license only through the licensee and the licensee's

property rights.
1516 U.S.C. §814. Section 21 statesin part;

That when any licensee can not acquire by contract or pledges an unimproved
dam ste or the right to use or damage the lands or property of others necessary to
the congtruction, maintenance, or operation of any dam, reservoir, diversion
structure, or the works agppurtenant or accessory thereto, in conjunction with an
improvement which in the judgment of the Commission is desrable and judtified in
the public interest for the purpose of improving or developing awaterway or
waterways for the use or benefit of interstate or foreign commerce, it may acquire
the same by the exercise of the right of eminent domain. . . .

Courts have held that Section 21 is available to obtain not only lands necessary for the dam,
reservoir, and other project works, but also lands for other project purposes, including
recregtion. See, e.g., Louisanav. Sabine River Authority, 524 F.2d 934 (5th Cir. 1975);
Alabama Power Co. v. Curry, Ala., 420 So.2d 48 (1982).
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rights—of-way.16 If the licensee wishes to convey any of itsinterestsin project property,
Article 5 requiresiit to obtain the Commisson’s gpproval.

16. Project boundaries are used to designate the geographic extent of the lands, waters,
works, and facilities that the license identifies as comprising the licensed project and for
which the licensee must hold the rights necessary to carry out the project purposes.!’ A

8Thus, title to lands within the boundary can be owned by someone other than the
licensee, s0 long as the licensee holds the necessary property interests (e.g., flowage
easaments) and permits (e.0., a Forest Service specia use permit) to carry out licensed
project purposes. The license covers only those property interests held by the licensee;
each license with a project boundary states (in an ordering paragraph) that “[t]he project
conggts|[inter dig] of (1) All lands, to the extent of the licensee’ sinterests in those lands,
enclosed by the project boundary shown by [a designated exhibit] . . . ." Thus, neither the
Commission nor the licensee can interfere with the property interests of the non-licensee.

If the Commission requires additiona control in order to accomplish a project
purpose, or amends the license to expand or add a project purposg, it can direct its licensee
to obtain any necessary additiond property rights, whether ingde or outside the existing
project boundary, and amend the boundary as appropriate. See, e.9., FPL Energy Maine
Hydro LLC, 88 FERC 161,116 at 61,274 (1999); PacifiCorp, 80 FERC 161,330 at
62,113-14 (1997); Great Northern Paper, Inc., 77 FERC 61,066 at 61,247-48 (1996);
Niagara Mohawk Power Corp., 77 FERC 161,306 at 62,391 (1996); Georgia Power Co.,
32 FERC 161,237 (1985). If the Commission determines that less land is needed to meet
project purposes, or if it redefines project purposes, it can remove land from the boundary.

17Until 1986, the FPA did not mention project boundaries, athough they were
implicitly needed for purposes of FPA Section 24, 16 U.S.C. § 818 (power site
withdrawals), and FPA Section 10(e), 16 U.S.C. 8 803(e) (annua chargesfor use of federa
lands), and useful for purposes of FPA Section 4(f), 16 U.S.C. 8 797(e) (public noticein
locd newspapers). Section 14 of the Electric Consumers Protection Act of 1986 (ECPA)
amended FPA Section 9 to require an gpplicant for an origind license to make a good-faith
effort to notify owners of lands “within the bounds’ of the proposed project. Section 4 of
ECPA amended FPA Section 15 to require an incumbent relicense applicant to identify
federa and Indian lands located within the project boundary, and the fees paid under the
FPA for project occupancy of such lands.

The Commission’s regulations have required project boundaries for licensed
projects snce early initshistory. See, e.0., the 1938 regulations of the predecessor
Federa Power Commission (Commission), which required (at Section 4.41, Exhibit K) a
(continued...)
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project boundary does not change property rights, nor does the conveyance of a property
right change a project boundary.*® If alicensee wishes to remove lands from a project —
i.e., from the Commission's regulatory control as defined in the project license— it filesan
application to delete the lands from the license and from the project boundary.*®

17.  Any trandfer by alicensee of an interest in land that is and will remain in the project
is authorized or will be approved only if the non-project use for which the interest is being
conveyed will not interfere with project purposes, including the protection and
enhancement of environmenta vaues. Conditionsto this end are required covenants to
conveyances authorized by the standard land use article, and are imposed in Commission
gpprovas as gppropriate, o that the Commission, through its licensee, can enforce the
conditions and protect the project.

17(_..continued)
detall map showing "the project area and the project boundary.” This regulation dso
dtipulated that the project boundary was to be no more than 200 feet (horizontal
measurement) from the exterior (high-water level) margin of reservoirs. The current
regulations require boundaries for projects over 1.5 MW (mgor projects) (18 C.F.R.
88 4.41(h)(2) and 8 4.51(h)(2)), but do not require boundaries for projects under 1.5 MW
(minor projects) (18 C.F.R. 8 4.61(f)), unless they contain federd land. The current
regulations continue to stipulate a project boundary no more than 200 feet from the
exterior margin of reservaoirs, but make an exception where additiond lands are "necessary
for project purposes, such as recreation, shoreline control, or protection of environmental
resources.”

18see, e.g., Niagara Mohawk Power Corp., 77 FERC 1 61,306 (1996). Property
rights are governed by state law, whereas project boundaries are determined by the
Commission.

YTheseare gpplications to amend the license by revising the license's description of
project lands and the exhibits showing the project works and (if applicable; see n. 17, supra)
boundaries (both referenced in alicense's ordering paragraphs). See 18 C.F.R. 88 4.200 -
4.202 (2003).

20The standard land use article (referenced in n. 2, supra), which delegates to
licensees the authority to convey property interests for certain minor non-project uses of
project lands and waters, tracks these principles. See, e.0., Article 416 of the license for
the Cadron Falls Project No. 2525, 79 FERC {62,219 at 64,686-87. Paragraph (a)
provides that:

(continued...)
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18.  Any application to remove lands from a project boundary will be approved only if
the Commission determines that the land is no longer necessary or gppropriate for project
purposes, that is, that al project purposes will continue to be satisfied in the absence of the
lands a issue. If the Commission deletes a parcel of land from the project and its boundary,
the Commission is placing that land outside of its jurisdiction and regulatory reach. Asa
consequence, it can neither impose nor enforce any conditions on that removad, including
any covenants running with the land.

19. It follows that if the land in question has dready been the subject of the licensee's
transfer of property rights, with attendant covenants, then once the land is removed from
the project the Commission cannot, either directly or through its licensee, enforce such
covenants.?? This meansthat if the ineffectiveness of the covenantsto limit activities on

20(...conti nued)

the Licensee shdl have the authority to convey certain interests in project lands and
waters for certain . . . types of use and occupancy, without prior Commission
goprovd. The Licensee may exercise the authority only if the proposed use and
occupancy is condstent with the purposes of protecting and enhancing the scenic,
recregtiona, and other environmenta vaues of the project. [The developmentd
project purposes are aready protected by the very limited nature of the authority
delegated to the licensee]  For these purposes, the Licensee shdl dso have
continuing responsibility to . . . monitor the use of, and ensure compliance with the
covenants [in Paragraph (€)(3)] of the instrument of conveyance for, any interests
that it has conveyed under thisarticle. . . . [I]f a covenant of a conveyance made
under the authority of this article is violated, the Licensee shdl take any lawful
action necessary to correct the violation. . ..

Paragraph (e)(2) requires the licensee to determine that the proposed use of the lands to be
conveyed (pursuant to Paragraph (d)) is not incongstent with any gpproved Exhibit R
(recreation plan) or that the lands to be conveyed do not have recregtiona vaue.

Paragraph (d)(3) requires that the instrument of conveyance contain three covenants. (1)
that the use of the lands shdl not endanger hedlth, create a nuisance, or otherwise be
incompatible with overal project recreationd use; (ii) that the granteg's activities will not
harm the scenic, recrestiond, and environmenta vaues of the project; and (iii) that the
grantee shal not unduly restrict public accessto project waters.

21The standard land article addresses the distinction. Paragraph (f) states:

The conveyance of an interest in project lands under this article does not in
(continued...)
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the removed land could lead to adverse effects on project purposes, then either the license
should be amended to require appropriate mitigation for such potential adverse effects > or
the Commission should deny in part or in whole the application to remove the land in
question. >

20.  When alicensee wishes to remove aparcel of land from the project and sl it, the
licensee should file an gpplication to amend the project license to delete the land from the
project boundary. If the Commission finds that the licensee has demongrated that the land
is not (or no longer) needed for project purposes, the land will be deleted from the project
license and boundary, after which the licensee is free to sl or otherwise digpose of the
land without any involvement by the Commission.

21(...continued)

itsalf change the project boundaries. The project boundaries may be changed to
exclude land conveyed under this article only upon approva of revised Exhibit G or
K drawings (project boundary maps) reflecting excluson of that land. Lands
conveyed under this article will be excluded from the project only upon a
determination that the lands are not necessary for project purposes, such as
operation and maintenance, flowage, recreation, public access, protection of
environmenta resources, and shoreline control, including shoreline aesthetic

vaues. ...

The article does not address the fate of covenants placed on the conveyance of the interest
in project lands. However, it gppears that the Commission did not intend that land removed
from the project would be subject to such covenants. In the early 1970s the Commission
issued two notices of a proposed rulemaking to codify standards for the approval of
conveyances of interests in project lands. The second notice proposed aregulation
establishing covenants in such conveyances, "[u]nless the land to be conveyed is shown to
be no longer necessary for project purposes. . . ." See Disposd of Interestsin Project
Lands, and Applications for Certain Uses of Project Property Requiring Commission
Approval (Docket No. R-417), 38 F.R. 21652 (Aug. 10, 1973) (proposed Section 2.15(Q)).
The rulemaking docket was subsequently terminated as unnecessary, in light of the
Commission's development of the first verson of the sandard land use article, which the
Commission gtaff sent to dl licensees on November 7, 1974. See Termination of Various
Proposed Rulemaking Proceedings, 8 FERC 1 61,025 at 61,068-69 (1979).

2230 New Y ork State Electric & Gas Corp., 102 FERC 1 61,086 at 61,234 (2003),
requiring licensee to undertake certain measures a the project to mitigate for new use on
land deleted from project boundary.

23See, e.g,, Marquette Board of Light and Power, 101 FERC 1 62,014 (2002).
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21. For its phase one conveyances, Public Service applied both to remove certain lands
from the projects boundaries and to obtain Commission gpprova of the conveyance to
Wisconsin of feetitle to the lands?* Thus, Public Service was simultaneously proceeding
down two different tracks. The Director's order, instead of addressing the threshold issue
of whether the lands could appropriately be deleted from the project,? approved the
conveyances with the interim requirement that the lands may only be occupied and used in
the manner prescribed by the project licenses® The order thus deferred to a later
proceeding the redl issues, which are whether the acres there at issue must be retained in
the project in order to meet licensed project purposes, and, if this question is answered in
the affirmative, whether the project purposes may be revised to accommodeate the land
remova.

22.  Weturn now to Public Service's June 14, 2002 gpplication to amend the Peshtigo
River Projects to remove the lands at issue from the licenses and, therefore, from the
project boundaries.

%4Seen. 2, supra. In connection with its proposed phase two and phase three
conveyances, Public Service correctly goplied only to delete the affected lands from the
project boundary.

25public Service's application had stated, without elaboration, that the lands "are not
needed for project purposes.” November 14, 2001 filing (dated November 14) at 2. The
Director's order stated that the proposed conveyances were in the public interest, but
contained no discussion or findings as to whether the lands to be conveyed were needed for
project purposes. Both Public Service and the Director asserted instead the public benefit
of placing land in a state park and forest.

26The Director's order did not articulate the standard for granting a proposed
conveyance of an interest in lands that are in and will remain in the project:  that the
proposed use of the lands to be conveyed is not inconsistent with any licensed project
purpose, including recrestion.

-13-
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B. Application to Revise Project Boundaries

1. River Alliance s Motion to I ntervene

23. For the reasons dready stated with respect to River Alliance's other motion to
intervene, we grant River Alliance's July 16, 2002 motion to intervene in the proceeding
involving Public Service srequest to convey interestsin project lands.

2. The Application

24. Public Service asks the Commission to approve the removal of the 9,738 acres from
the Peshtigo River Projects in three phases: Phase |, involving 5,321 acresto be sold to
Wisconsin DNR and the 389 acres to be reserved for development; Phase 1, involving 541
acresto be sold to Wisconsin DNR; and Phase 11, involving 3,487 acresto be sold to
Wisconsn DNR. See EA a Table 1. Public Service asks that the Commission authorize it
to complete Phase | now, and to approve Phases |1 and 111, contingent upon the closing of
future sdles of the acreage involved.

25. Public Service's gpplication states that the land it proposes to remove is not needed
for current or future hydrodlectric generating purposes®’ However, it does not discuss
why such land is not needed for any project purposes, including recreation. Located on
lands proposed to be removed are a number of licensed recreetion facilities, including boat
launches, snowmobile trails, fishing aress, hiking trails, and campsites®®

26. Inits motion to intervene, River Alliance opposes Public Service's gpplication,
assarting that the licensee should not be rdlieved of its land management respongihilities

for nearly three-quarters of Peshtigo River Project lands, and that to remove the lands from
the projects would be to "disrupt”the ba ance between the developmental and non-
developmental project purposes that was arrived at when the projects were relicensed only
afew years ago.?®

27 June 14, 2002 application a 4. Public Service also states that it will retain
flowage rights on some of the transferred lands. Lands for which the licensee retains
flowage rights must remain in the license,

28See EA, Tables 4-8, showi ng which project recreation facilities Public Service
proposes to transfer and which it proposesto retain.

29JJIy 16, 2002 filing & 2. River Alliance assarts that the land transfers will result
in the people of the State of Wisconsin, rather than Public Service, having to bear the cost
(continued...)
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27.  Aswediscuss below, the licensee is not being relieved of its respongbilitiesto
protect the reservoir shorelines, and is being required to keep in the project boundary the
boat landings, town park, campsites, and portage that are located on Public Service-owned
lands it seeks to remove. However, River Alliances filing raises the question of how the
Commission can find, asit mugt, that aproject it licensesis "best adgpted to a
comprehensive plan” for improving or developing awaterway for developmenta and
environmenta public interest uses > and then, afew years later, amend the license to
remove most of the project lands, yet still find, asit must,3* that the project is still best
adapted to a comprehensive plan for beneficid public uses.

28.  Asnoted above, in order to approve an gpplication, such as the one at hand, to
remove lands from project boundaries, we must determine that the land is no longer
necessary or appropriate for project purposes. In this case, our anadysis is somewhat
congtrained by the fact that Public Service provided no detail in its 1991 relicense
goplications, in its 1998 recreation plan, or in its applications in the current proceedings as
to the reasons for the lands at issue being ether included in or withdrawn from the project
boundaries. Likewise, neither the 1998 relicense orders, nor the August 13, 1998 order
approving the projects recreation enhancement plans,>? nor the December 20, 2001 order
provides guidance on this matter. We expect licensees seeking to remove lands from
project boundaries to provide substantial evidence demongtrating why the public interest no
longer requires that those lands remain within the boundary. Likewise, license applicants
are to demongtrate why lands proposed for inclusion within project boundaries are
necessary or appropriate for project purposes.

29.  Asdiscussed below, however, the environmenta analysis performed by Commission
daff demondrates that removing the lands in question from the project boundaries will not

29(...conti nued)
of maintaining the lands. While the amount of cogt-shifting, if any, isnot dear, Snce
Public Service's ratepayers presumably would receive some benefit from any savings
redlized by the company, Wisconsin has voluntarily chosen to acquire and maintain the
lands a issue. Any issue River Alliance has with the cogt of these transactions iswith the
dtate.

30ie n. 12, supra.

31The Commission's obligation under FPA Section 10(a)(1) is a continuing one
throughout the term of the license. See, e.9., Pacific Gas & Electric Co., 46 FERC
161,249 at 61,732 (1989).

3284 FERC 1 61,133 (1998).
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sgnificantly affect the ability of the projects to meet their purposes, including power
production, recreetion, protection of historic properties, and management of the
environment. We therefore conclude that the lands are not necessary for project
purposes, and that their remova will not dter the public interest balancing underlying the
1998 relicending orders.  We next turn to the EA's analysis of Public Service's proposal.

3. Buffer Zone

30. Public Service proposes to leave in the project boundaries a 100-foot shoreline
buffer gtrip. Interior and River Alliance assart that the existing 200-foot buffer zones dong
the projects shorelines should be retained. The EA concluded that the 200-foot buffer
zone dong the projects reservoirs and adjacent to the shoreline recregtion access aress
should remain in the project boundaries, for the adequate protection of soils, water quality,
fishery and terrestrial resources, and public recreation access to the project reservoirs.

We agree, and will require retention within the project boundaries the 200-foot buffer zone
as described in the EA.3

4. Recreation

31l.  Asdepicted in Tables 4-8 of the EA, Public Service proposes to remove a number of
project recreation facilities from the project boundaries, including 16 boat landings, atown
park at the High Falls Project, primitive campsites accessible only by canoe a the Johnson
Fdls and Sandstone Rapids Projects, a canoe portage a the Sandstone Rapids Project, five
snowmohiletrails, a cross-country skiing trail, and amountain biking trall. The EA
recommends that the boat landings, town park, primitive campsites and canoe portage be
retained within the project boundary in order to ensure recrestiona access to project lands
and waters.® Retention of the 200-foot buffer zone would also protect accessto
recregtiona Stes.

33No party has asserted that removal of the lands will have an adverse impact on any
specific project purpose.

34Retention of the 200-foot buffer zone will keep some 575 additional acres within
the project boundaries, dthough it will not be possible to determine these figures exactly
until Public Service files revisad exhibits showing the project acreage following the
transfers. Public Service may, by delegated authority or Commission approval, convey
property rightsin the project buffer zone, subject to the licensee's retention of rights
adequate to fulfill the license requirements.

SThe fadlities that staff recommends remain within the project boundaries are set
forth in Tables 10-14 of the EA.

-16 -
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32.  TheEA does not recommend retention within the project boundaries of the
snowmobile, cross-county skiing, and mountain biking trails (other than the portions of
these facilities within the 200-foot buffer zone), becauise these facilities are not directly
associated with public recreationa accessto project waters or facilities, and because there
are other comparable, publically accessible opportunities for such activities in the region.®®

33. We agree with the EA's recommendations. The retention within the project
boundaries of the boating, camping, and fishing areas will ensure public accessto

recregtion related to the projects reservoirs. The snowmobile, skiing, and biking trails that
the EA recommends for deletion have less of a nexus to reservoir-based recreation and are
found elsewhere in the area®” We conclude that, in light of Wisconsin DNR's assumption
of management of most of the lands a issue for public park and forest uses, the public
recregtiona developments a the projects comply with the Commission’s recregtion policy
and the meet the public interest standard of FPA Section 10(a)(1).

5. Cultural Resources

34.  Public Service manages the historic resources associated with the Peshtigo River
Projects according to Commission-approved historic management plans. These plans were
developed in consultation with the Wisconsin State Historic Preservation Officer
(Wisconsin SHPO) and follow the requirements of a statewide programmeatic agreement
gpplicable to hydrod ectric projects in Wisconsin.

35.  TheEA datesthat, within the lands to be conveyed to Wisconsin DNR, there are 29
known archeological or historic properties®® Licensee surveys of the lands proposed for
development reveded artifacts at four sites, two of which were identified asisolated finds
that do not condtitute archeological Stes, and two of which were identified as dumps

relating to Euro-American or later activity, which were not recommended for further

3The fadilities that staff recommends be authorized to be removed from the project
boundaries are et forth in Table 15 of the EA.

3The EA states, at 36-37, that these trails are part of alarger network of trails
within the surrounding area, which includes some 244 miles of snowmobile trails within
Oconto County, and 406 miles of snowmobile trails within Marinette County.

38EA at 24.

-17 -
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investigation because there were no structurad remains within the vicinity of the dumps, and
becauise there are many such sitesin the region.

36.  OnJune 26, 2003, Public Service filed with the Commission an executed
memorandum of understanding (MOU) among itsdlf, the Wisconsin SHPO, and Wisconsin
DNR. The MOU provides that the Wisconsn SHPO and Wisconsn DNR will develop a
cultura resources management plan for the lands transferred to the state. On June 30,
2003, the Wisconsin SHPO and the Commission executed a programmatic agreement
dating that the Commission has taken into account the effects of the remova of lands from
the project boundaries on historic properties and has afforded the Advisory Council on
Historic Preservation an opportunity to comment.*

37.  TheEA concludestha granting Public Service's application will have no adverse
impacts to culturd resources, based on the MOU among Wisconsin DNR, the Wisconsin
SHPO, and Public Service with respect to the lands to be transferred to the State; the fact
that no archeologica or historic Stes warranting further investigation were found on the
lands that will be developed; and the continued existence of a 200-foot buffer zone* In
light of the foregoing, the Commission has adequatdly andyzed the proposa to removd the
landsin question from the project boundaries and has fulfilled the consultation
requirements of the Nationd Historic Preservation Act.

39|_d.

40As discussed earlier, the Commission will have no jurisdiction over the lands at
issue once they been removed from the project boundaries, and therefore will have no role
in enforcement of the terms of the MOU among Wisconsin DNR, the Wisconsin SHPO,
and Public Service (which is essentidly an agreement between the two State agencies asto
how to handle issues regarding historic properties).

HEA at 38-39.

-18-
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6. Endangered Species

38. Lands within the current project boundaries provide suitable nesting or foraging
habitat for the endangered bald eagle (Haiaegtus leucocephaus). With respect to the lands
to be transferred to the state, Wisconsin DNR has stated that it will follow FWS Bad Eagle
Management Guidelines and will conduct an ecologica assessment and ecologica context
overview for the lands acquired as part of the state forest. In its comments, FWS dtates that
implementation of the management practices proposed by Wisconsn DNR would, with the
maintenance of a 200-foot buffer zone, afford ahigh level of resource protection and
management. The lands proposed for development have not been designated as an
endangered resource zone, and currently there are no bald eagle nests located on these
lands. Under the dternative recommended by the EA, maintenance in the project
boundaries of a 200-foot buffer dong the project shordines would help ensure that

potentid nesting and roosting trees within the vegetative buffer would remain. Therefore,
asthe EA concludes, gpprova of the aternative recommended by staff will have no effects
on the threatened bald eagle.*?

CONCLUSION

For the reasons discussed above, we find that Public Service' s gpplication to remove
project lands from the licenses and project boundaries, as conditioned herein, meets the
FPA Section 10(a)(1) standard and is approved.

The Commission orders:

(A) Themotionsto intervene filed by River Alliance on January 22, 2002, and July
16, 2002, are granted.

(B) Therequest for rehearing filed by River Alliance on January 22, 2002, is
reinstated, is granted to the extent discussed above, and is otherwise denied.

(C) The agpplication to amend the project boundaries of Project Nos. 2525, 2595,
2522, 2560, and 2546, filed by Wisconsin Public Service Corporation on June 17, 2002, is
granted, subject to the requirement that the licensee shall retain within the project
boundaries (1) a 200-foot buffer zone aong the projects reservairs, in the area proposed
for devdopment, and dong dl of the shoreline recreation access areas that will remanin
the project boundaries; (2) the recreation facilities listed in Tables 10-14 of the

EA at 31.
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environmental assessment attached to this order; and (3) dl lands for which the licensee
holds flowage rights.

(D) Wisconsin Public Service Corporation shal, within six months of the dete of
issuance of this order, file for Commission gpprova revised Exhibit G maps for Project

Nos. 2525, 2595, 2522, 2560, and 2546, reflecting revised project boundaries and
detailing the acreage remaining within those boundaries.

By the Commission.

(SEAL)

Magdie R. Sdas,
Secretary.
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l. APPLICATION

A. Application: License amendment gpplication to amend the exigting licenses
to remove project lands and revise the existing project
boundaries for the Caldron Falls (FERC Project No. 2525-
051), High Falls (FERC Project No. 2595-065), Johnson Falls
(FERC Project No. 2522-074), Sandstone Rapids (FERC
Project No. 2546), and Potato Rapids (FERC Project No.
2560-047) Hydrodl ectric Projects

B. Date Filed: June 17, 2002

C. Applicant: Wisconsin Public Service Corporation
D. Water Body: Peshtigo River

E County and State: Marinette and Oconto, Wisconain

. PURPOSE AND NEED FOR ACTION

Wisconsin Public Service Corporation (WPSC) filed an gpplication with the Federd
Energy Regulatory Commission (FERC or Commission) on June 17, 2002, to amend the
existing licenses to remove project lands and revise the existing project boundaries for the
Cadron Fdls, High Falls, Johnson Falls, Sandstone Rapids, and Potato Rapids projects
(Peshtigo River projects). The Peshtigo River projects are located on the Peshtigo River in
the counties of Marinette and Oconto, Wisconsin (seefigure 1). The U.S. Bureau of Land
Management (BLM) owns and manages gpproximately 10 acres of federd lands (conssting
of idands in the Peshtigo River) within the boundaries of the High Fals, Sandstone Rapids,
and Potato Rapids projects.

WPSC proposes to remove approximately 9,738 acres of land from the project
boundary of the Peshtigo River projects, of which it proposesto use 389 acres for
development and to convey approximately 9,349 acres to the Wisconan Department of
Natural Resources (WDNR). WPSC proposes to accomplish the proposed action in three
phases over the next 3 years. WPSC requests approva for the proposed boundary change
for phase | and, contingent upon the closing of each planned future conveyance to WDNR,
approva of the proposed boundary changes for phases |1 and I11.

This environmentd assessment (EA) was prepared to satisfy respongbilities under
the National Environmenta Policy Act. This EA examines the environmenta effects
associated with the licensee's proposal (Proposed Action), any identified Action
Alternaives, and the No-Action Alternative.
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Figure 1.

Project Location Map (Source: WPSC and Clarkson Map Co. Wisconsin
County Maps, 1989, as modified by staff)
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[1l. PROPOSED ACTION AND ALTERNATIVES
A. L ocation and Description of Projects

The Peshtigo River basin is located in northeastern Wisconsin and drains an area of
about 1,080 square miles. The Peshtigo River flows southeasterly about 107 miles,
descending in eevation about 800 feet, and empties directly into Green Bay of
northwestern Lake Michigan. The Peshtigo River projects (Caldron Fals, High Fdls,
Johnson Falls, Sandstone Rapids, and Potato Rapids) and the Peshtigo Project (FERC No.
2581) (not part of this proposal)*® occupy about a 68-mile stretch of the Peshtigo River
and are the only dams on the Peshtigo River. The Peshtigo River isfree flowing above the
Caldron Fals Project, the most upstream project on theriver. There are dso stretches of
free-flowing reaches on the Peshtigo River between the projects, which include about 1
RM beow the Cddron Fals Project, about 6 RM below the Johnson Falls Project, and
about 30 RM below the Sandstone Rapids Project. We summarize the key characteristics
for the Pesntigo River projectsin the following section.

Caldron Falls Project (FERC Project No. 2525)

The Commission issued a40-year license to WPSC for the Caldron Falls Project on
June 26, 1997. The Caldron Falls Project islocated at RM 70 and consists of adam,
reservoir, powerhouse, substation, and gppurtenant facilities. At the normal pool eevation
of 982.0 feet National Geodetic Verticd Datum (NGVD), the reservoir surface area
encompasses 1,180 acres, extends about 7 miles, and has a storage volume of about 11,570
acre-feet. Thetotal installed capacity of the project is 6.4 megawatts (MW). There are
about 4,268 acres, including upland and submerged lands, within the Caldron Falls Project
boundary.

High Falls Project (FERC Project No. 2595)

The Commission issued a 40-year license to WPSC for the High Falls Project on
June 26, 1997. The High Falls Project islocated at RM 62 and consists of a dam,
reservoir, powerhouse, substation, and appurtenant facilities. At the norma pool devation
of 897.0 feet NGVD, the reservoir surface area encompasses 1,670 acres, extends about 7
miles, and has a storage volume of about 15,810 acre-feet. Thetotd ingtalled capacity of

8 The Peshtigo Project, consisting of adam, areservoir, a powerhouse, and
gppurtenant facilities, isthe last dam on theriver a river mile (RM) 12, before the
Peshtigo River empties into Green Bay. No project boundary modifications are proposed
for the Peshtigo Project.
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the project is 7.0 MW. There are about 4,623 acres, including upland and submerged lands,
within the High Falls Project boundary.

Johnson Falls Project (FERC Project No. 2522)

The Commission issued a40-year license to WPSC for the Johnson Falls Project
on June 26, 1997. The Johnson Falls Project islocated at RM 60 and consists of a dam,
reservoir, powerhouse, and appurtenant facilities. At the normal pool eevation of
814.1 feet NGVD, the reservoir surface area encompasses 130 acres, extends about 2
miles, and has a storage volume of about 2,200 acre-feet. The total ingtalled capacity of the
project is 3.5 MW. There are about 1,078 acres, including upland and submerged lands,
within the Johnson Falls Project boundary.

Sandstone Rapids Project (FERC Project No. 2546)

The Commission issued a 40-year license to WPSC for the Sandstone Rapids
Project on June 26, 1997. The Sandstone Rapids Project islocated at RM 50 and consists
of adam, reservoir, powerhouse, substation, and gppurtenant facilities. At the normal pool
elevation of 724.1 feet NGVD, the reservoir surface area encompasses 150 acres, extends
about 3.7 miles, and has a storage volume of about 1,640 acre-feet. Thetotd ingtaled
capacity of the project is3.8 MW. There are about 2,310 acres, including upland and
submerged lands, within the Sandstone Rapids Project boundary.

Potato Rapids Project (FERC Project No. 2560)

The Commission issued a 40-year license to WPSC for the Potato Rapids Project
on June 26, 1997. The Potato Rapids Project islocated at RM 15 and consists of adam
and spillway, reservoir, powerhouse, substation, and gppurtenant facilities. At the norma
pool eevation of 621.5 feet NGV D, the reservoir surface area encompasses 350 acres,
extends about 4 miles, and has a storage volume of about2,800 acre-feet. Thetotd
ingtaled capacity of the project is 1.4 MW. There are about 1,138 acres, including upland
and submerged lands, within the Potato Rapids Project boundary.

B. Proposed Action
WPSC proposes to remove approximately 9,738 acres of land from the project

boundary of the Peshtigo River projects. These lands include about 389 acres of land
WPSC proposes to develop, and about 9,349 acres aready conveyed or proposed to be
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Table 1. Summary of Lands Proposed for Removal from Project Boundary for Each Phase
(Source: WPSC, 2002)
Phase | Phase || Phase |11 Acreage to Remain within
Project Boundary if
Removal is Approved
Existing Total
Acreage Amount
within the Lands Lands for Landsto be Landsto be Proposed
Project Conveyed Developmen Conveyed Conveyed for Upland Flowage
Project Boundary? to WDNR t to WDNR to WDNR Removal Acreage Rights
Cadron Falls 4,268 acres 1,569 acres 541 acres 906 acres 3,016 acres 139 acres 1,113 acres
High Fdls 4,623 acres 704 acres 130 acres 2,097 acres 2,931 acres 108 acres 1,584 acres
Johnson Falls 1,078 acres 533 acres 73 acres 314 acres 920 acres 25 acres 133 acres
Sandstone 2, 310 acres 1,915 acres 186 acres 2,101 acres 49 acres 160 acres
Rapids
Potato 1,138 acres 600 acres 170 acres 770 acres 89 acres 279 acres
Rapids
Total 13, 417 acres 5,321 acres 389 acres 541 acres 3,487 acres 9,738 acres 410 acres 3,269 acres

2 Includes both upland and submerged land acreage.
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conveyed to WDNR (lands conveyed to WDNR). WPSC proposes to accomplish the
Proposed Action in three phases over the next 3 years. Table 1 summarizes the proposed
acreage of the lands to be removed for each project under each phase and the amount of
lands proposed to be retained within the project boundaries for each project, if the
Commission gpproves the project boundary modification.

Phase | would include the remova of approximately 5,321 acres of project lands
from the Cadron Falls, High Falls, Johnson Fdls, Sandstone Rapids, and Potato Rapids
projects that were conveyed to WDNR.** WDNR would use about 178 acres from the
Cadron Fdls Project for development of a state park and the remaining 5,143 acres for
creation of anew state forest. Also under Phase |, WPSC proposes to remove about 389
acres for development purposes.

Phase Il would include the removal of approximately 541 acres from the Caldron
Fdls Project to be conveyed to WDNR in the future, contingent upon the actud transfer of
land. The targeted date for the conveyance is between January 1 and June 30, 2003, with
the closing for this conveyance to occur no later than December 31, 2003, unless
otherwise delayed by mutua agreement.

Phase 111 would include removal of about 3,487 acres from the Caldron Fals, High
Fdls, Johnson Falls, and Potato Rapids projects, as a combination of purchase by WDNR
and donation by WPSC, if WDNR exercisesits option to carry out this phase.

WPSC proposes no changes to existing project operations and proposes to retain
flowage rights on dl lands proposed for ownership transfer. WPSC would obtain
easements for access and ancillary project facilities necessary for operation (e.g., Srens)
from WDNR. WPSC proposes that the upland areas transferred to WDNR be removed
from the project boundaries, and that the idands located within the project reservoirs that

4 On November 6, and 14, 2001, WPSC filed applications with the Commission
proposing to convey certain lands to the WDNR. On December 20, 2001, the Commission
issued an order approving the conveyance of feetitle interest to the WDNR of 174 acres
within the Caldron Falls Project and 5,740 acres within the Caldron Falls, High Falls,
Johnson Falls, Sandstone Rapids, and Potato Rapids projects with the condition that, until
the Commission gpproves remova of the lands from the project boundaries, the properties
would remain within the project boundaries and would be managed according to the
licensee' s Commission-gpproved Comprehengve Land and Wildlife Management Plan
(CLWMP) (June 19, 1998), Recreation Plan (June 23, 1998), and Historic Resource
Management Plans (HRMPs) (June 1998) for the Peshtigo River projects.
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are transferred from BLM to WDNR remain within the respective project boundaries*

For the lands conveyed to WDNR, WDNR proposes to use the CLWMP as the basis for the
madter planning process for the development of amaster plan for the future management of
the conveyed lands. WDNR would manage the property in asmilar manner to the current
management techniques, including riparian buffers and aesthetic zones in which no timber
would be harvested (letter from Terrence Gardon, WDNR, March 22, 2022, to Greg
Egtvedt, WPSC).

For the lands proposed for development, WPSC proposes to maintain an
undeveloped buffer 100 feet from the normd high water mark of the reservoirs. Thisarea
of about 48 acres would remain within the respective project boundaries under WPSC
ownership with a scenic easement to WDNR. The terms of this scenic easement would
include: no dructures or buildings other than authorized piers and docks; no excavation,
drainage, filling, or dumping; no dumping of ashes, trash, sawdug,, or any ungghtly materid,;
no sgns or billboards other than sgns smdler than 4 feet square advertisng the sde or
lease of the property; and no vegetation removed without the authorization of WDNR, other
than land and forest management activities conducted by WPSC in accordance with the
Commission-gpproved management plans.

WPSC proposes that, within the 100-foot buffer, the public would be permitted to
engage in the following activities  hiking; jogging; waking; beach combing; bird watching;
natura observation or photography; bank fishing except within 100 feet of any dock, pier,
or areaidentified by signage or buoys as a swimming beach; and foot travel associated with
lawful hunting activities. WPSC proposesthat al other uses by the generd public would be
prohibited. On the remainder of the lands to be developed, WPSC proposes that no
commercid, indudrid, or mining activities would be dlowed, and aminimum lot Sze
would be established. Development would be restricted to single-family residences with
limits on color selections of buildings and a 35-foot height restriction.

If the project boundary changes are approved, and upon completion of the proposed
three phases of land transfer, WPSC would retain about 410 acres of upland lands and about
3,269 acres with flowage rights (see table 1). These lands would primarily be areas
surrounding the project reservoirs and facilities that are necessary for operation of the
hydrodlectric projects.

45 BLM owns, but does not actively manage, numerous small isands within the
project areas. Legidation has been drafted, but not yet submitted to Congress for action,
that would trandfer those lands from BLM to WDNR (letter from the U.S. Department of
Interior, dated July 24, 2002).
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C. Action Alternative

The U.S. Department of Interior (Interior), the U.S. Fish and Wildlife Service
(FWYS), the Nationd Park Service (NPS), and the River Alliance of Wisconsn (RAW)
provided comments on the proposed application (see section 1V, consultation)
recommending that 200-foot no timber harvest buffer zones be maintained along the
projects shordlines for dl the lands proposed for remova from the project boundaries.
This EA includes, as an dternative to the Proposed Action, assessment of remova of land
from the project boundary of the Peshtigo River projects as proposed by WPSC, with the
exception of lands within a 200-foot no timber harvest buffer from the norma high water
mark of project reservoirs and the lands associated with the existing shoreline recregtion
access areas. Under this Action Alternative, the lands within the 200-foot buffer and
shoreline recrestion access areas would remain within the respective project boundaries.
The remainder of the 9,738 acres would be removed from the project boundaries to be
conveyed to WDNR or maintained by WPSC for development purposes as proposed by
WPSC.

D. No-Action Alternative

The No-Action Alternative would deny the licensee s proposal. Under the No-
Action dternative, there would be no change to the existing environment. No project lands
would be removed, and there would be no changes to the existing project boundaries.
V. CONSULTATION

Commission gaff issued a public notice of WPSC's proposed gpplicationon  June

26, 2002, with a comment closing date of July 31, 2002. The following entities
commented on the proposed application:

Entity Date of Filing
RAW July 12, 2002
Interior Jduly 24, 2002
Interior July 29, 2002
WDNR July 29, 2002

The Commission staff issued a Scoping Document on July 25, 2002, soliciting
comments and suggestions on the preliminary list of issues and dternatives to be addressed
inthis EA, with acomment closing date of August 23, 2002. The following entities
provided comments:
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Entity Date of Fling
RAW August 8, 2002
WDNR August 9, 2002

On September 10, 2002, FERC issued an additiona information request (AIR) to
WPSC for the clarification of the specific acreages of lands proposed by WPSC to be
removed from the project boundary for each project and for each phase. On September
19, 2002, WPSC provided the response to the AIR, clarifying the proposed acreages for
remova from the Peshtigo River projects (see table 1 for summary).

Commentsfrom Interior

In the duly 24, 2002, filing, Interior commented that, on the properties proposed to
be removed from the project boundaries, forest harvest practices and recreationa use
should be compatible with wildlife management, including protection of the bald eagle and
its habitat, that the public should be dlowed continued access to the land for recregtiona
use, and that the proposed development of the 389 acres of project land should be
undertaken so that minima disturbance occurs to the Peshtigo River and river shordline.
Interior recommended the establishment of a 200-foot no timber harvest buffer on the
parcel proposed for development, and that the buffer be incorporated into WDNR’s
management plan for the properties conveyed to WDNR.

In the duly 29, 2002, filing, Interior filed amotion to intervene on behaf of FWS,
NPS, and BLM to become a party to the proceeding.

Commentsfrom FWS

In aletter dated May 7, 2002, to WPSC, FWS provided comments on WPSC' s draft
gpplication to amend the Peshtigo River project licenses. FWS identified the bald eagle as
the only federaly-listed threatened or endangered species within the lands to be conveyed
to WDNR. FWS recommended that the lands conveyed to WDNR be managed consistent
with saverd of WDNR' s existing land management plans and that implementation of these
management principles would provide a high level of resource protection and management.
FWS recommended that, in the event of the land transfer, WDNR maintain a 200-foot no
timber harvest buffer zone aong the shordine of dl land conveyed. FWS stated that the
bald eagle currently does not nest on the project lands proposed for sde by WPSC for
development. FWS recommended that a 200-foot no development and no timber harvest
zone be maintained on the 389 acres proposed for sde by WPSC for development. In
addition, FWS recommended that WPSC stipulate a protective covenant condition on sae
of Parcel No. 13 of the lands proposed for sale by WPSC for development in order to
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protect an emergent wetland of about one acre in size so that the wetland is not disturbed by
development.

Commentsfrom NPS

In aletter dated May 8, 2002, to WPSC regarding the draft application, NPS stated a
preference for protection of the 389-acre parcel proposed for development and support of
the locd initiative to raise funds to preserve the parcd for protection. NPS stated that
protection of the parcel would be in keegping with the agreements reached by the
stakeholders during the relicensing proceeding. NPS dso stated that, if WPSC sdlsthe
lands for development, the shordine buffer should be expanded from the proposed 100-
foot to a 200-foot buffer to protect visua and ecological resources along the shordine.

NPS aso recommended that a 200-foot no timber harvest buffer be maintained on the lands
conveyed to WDNR.

Comments from WDNR

Inits duly 29, 2002, filing, WDNR filed a motion to intervene to become a party to
the proceeding.

Inits August 9, 2002, filing, WDNR commented that FERC should consder the
exising CLWMP and Recreation Plan for the projectsin the development of the EA.
WDNR aso recommended that the EA include an evauation of the potentid effects of the
project boundary changes on water quaity and on fishery resources.

Commentsfrom RAW

Inits duly 12, 2002, filing, RAW filed a motion to intervene in protest of WPSC's
license amendment gpplication. RAW stated strong opposition to the remova of the 389
acresfor resdentid development, stating that the development of these lands would change
the wilderness character of the projects shoreline areas. 1n addition, RAW commented
that the proposed 100-foot buffer zone isin conflict with the gpproved CLWMP. RAW
stated that the CLWMP designates that portions of the lands proposed for devel opment by
WPSC require a 200- to 400-foot preservation zone aong the riparian corridor rather than
the 100-foot riparian buffer zone proposed by WPSC. RAW aso protests the conveyance
and sdle of lands to WDNR, stating that WPSC, as a condition of operating hydroelectric
facilities on waters of the State of Wisconain, should incur the costs of property taxes and
operation and maintenance of the recreationa facilities on these lands, not the people of
the State of Wisconsin. RAW aso dates that the terms and conditions contained in the
licenses were consdered by the Commission and the negotiating parties in the balance
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between developmenta and non-developmenta resources and that this balance would be
disrupted if the license amendment were granted.

Inits August 8, 2002, filing responding to the scoping document, RAW commented
that the EA should consider the costs incurred to the citizens of the State of Wisconsin for
the purchase; property taxes; and funds for operation, development, and maintenance of the
recreationd facilities for the lands proposed by WPSC to be conveyed to WDNR and
removed from the project boundaries. RAW aso stated that the EA should assess
extending the shoreline buffer to 200 or 400 feet and assess the socioeconomic effects of
the remova of the project lands.

This EA conddersthe effects of the extended buffer dong the project shorelines
associated with the properties proposed for remova from the project boundaries.
Socioeconomic effects of land purchases by the State of Wisconsin are outside of the
Commission’s purview and jurisdiction, however, and therefore, we do not assessthese
effectsinthe EA. ThisEA includes an assessment of the proposed action on water quality
and fishery resources and considers the existing CLWMP and Recregtion Plan.

Consultation with the Wisconsin State Historical Society (SHPO)

The Commission consulted with the SHPO (letter to Alicia L. Goehring, SHPO
Wisconsin State Historical Society dated February 10, 2003) stating the Commission’s
determination of effect and requesting that the SHPO provide its determination regarding
the effects of the proposed action on historic properties. In aletter dated March 12, 2003,
the SHPO concurred with the Commmission's determination that the proposed
development of the 389 acres would result in no historic properties affected pursuant to 36
CFS 800.4 (d) (1). However, the SHPO also responded that 36 CFR 800 requiresthe
Commission to be asignatory on the proposed Memorandum of Agreement (MOA) filed
by the licensee on September 11, 2002 which would be executed between WPSC, WDNR
and the SHPO for the parcelsto conveyed to the WDNR. A conference call with interested
parties was conducted on April 11, 2003, to discuss this matter. The Advisory Council on
Historic Preservation (ACHP) stated that it would review WPSC's proposed MOA. On
April 30, 2003, the Commission sent a draft Programmatic Agreement (PA) to the SHPO
and the ACHP for comment that would fulfill the Commission's responsbilities under
Section 106 of the Nationd Historic Preservation Act. Both the ACHP and the SHPO
requested changes to the licensee's proposed MOA and the Commission's draft PA, by
electronic mail dated May 15, 2003, and May 23, 2003, respectively. By letter dated June
25, 2003, the WPSC filed with the Commission an executed Memorandum of
Understanding (MOU), (which replaced the proposed MOA) between the SHPO, WDNR,
and WPSC. The executed MOU would ensure the long-term protection of historic
properties within the lands to be conveyed to the WDNR. On June 25, 2003, Commission

-11-
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gaff dectronicaly mailed to the SHPO, WDNR, and WPSC afind PA for sgnature. The
PA was executed on July 1, 2003. The PA would provide the means for the protection of
historic properties on the project lands to be removed up until the time that the
Commission gpproves their remova and the MOU would provide long-term protection of
historic properties on these lands after the lands have been removed from the project
boundary. The execution of the PA and the implementation of its terms evidence that the
Commission has taken into account the effects of this undertaking on historic properties
and afforded the ACHP an opportunity to comment.

V. AFFECTED ENVIRONMENT
MM. Water, Fishery, and Soils Resour ces

The Peshtigo River exhibits good overdl water qudity, largely because of therurd,
undevel oped nature of the watershed. The presence of humic and fulvic acidsin organic
matter such as leaves and wood gives the river a brownish color and decreased clarity. The
color isnot an indicator of awater qudity problem, and total nutrient concentrations arein
arange indicating good water qudity. Principd water uses of the Peshtigo River within the
project area are fishing, recrestion, and hydroelectric power generation. There are no
known or proposed consumptive uses of the water of the Peshtigo River within the project
areas (FERC, 1997).

Astheriver enters the Sandstone Rapids Reservoir, the topography becomes more
gently rolling to flat. Sand becomes a more dominant component of the soils, and soils
become more poorly drained and acidic, with organic deposits of more than 40 inches
occurring in many aress. Reservoir and river shorelines throughout the basin are mosily
gently doping and well vegetated, with little evidence of excessive eroson.

The Peshtigo River within the project area supports a diverse assemblage of fishes
that include about 70 speciesin 18 families. The principa sport fish are waleye,
muskellunge, northern pike, smalmouth bass, and largemouth bass. The main panfish
gpecies include bluegill, pumpkinseed, rock bass, black crappie, and yelow perch. Brown
trout, rainbow trout, and brook trout are present in and downstream of Johnson Falls
Reservoir, and in severd larger tributaries of the Peshtigo River (FERC, 1997).

NN. Terrestrial Resources

Wetlands are abundant throughout the projects and encompass an estimated 325
acres of project lands and waters (FERC, 1997). Wetlandsin Marinette County occupy up
to 25 percent of the land cover and comprise avariety of wetland types, including northern
wet/mesic forests, shrub wetlands, bog wetlands, marshes, and open water habitats. The
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northern wet/mesic forests (palustring) wetlands are vegetated primarily by black spruce,
balsam fir, and tamarack. Shrub wetlands include shrub-carrs dominated by willows and
dogwood, and ader thickets dominated by speckled alder, high bush cranberry, and sweet
gde. Bog wetlands are characterized by acid peat soils and a vegetative mixture of sedges,
sphagnum moss, and sparse cover of black spruce and tamarack trees. Deep and shallow
marsh habitats dso occur in the project area. Shdlow systems are dominated by emergent
species, such as bulrushes, sedges, cattails, and grasses. Deep marshes are composed of
some species of attached and floating aguatic plants, including water lily, water shield,
pondweed, and coontail.

The CLWMP indicates that there are about 100 acres of wetlands within the Cadron
Fdls Project, 150 acres within the High Fals Project, no identified wetlands within the
Johnson Fals Project, 3 acres of wetlands within the Sandstone Rapids Project, and 72
acres of wetlands within the Potato Rapids Project. The FWS in their review of the parcels
proposed by WPSC for development, identified an emergent wetland of about one acrein
Sgzein Parcd 13, near the public access Site about 150 feet landward of the water’ s edge.

In addition to wetland habitats, vegetation communities within the project
boundaries are dominated by second-growth, northern mesic forests that comprise a
mixture of hardwoods and conifers. Forestsin thisregion are smilar to forests across the
northern portions of the eastern United States. Higtoricaly, mgor fires and commercia
logging have modified origina vegetative community structure, resulting in a second-
growth system that is dominated by aspen rather than white pine.

Wildlifein the area of the Peshtigo River projects conssts mainly of species
associated with early successiona and second-growth hardwood and coniferous forests,
and species associated with avariety of wetland types. The undeveloped shorelines and
adjoining forests and wetlands of the reservoirs and the Peshtigo River provide high qudity
habitat for many of the wildlife species indigenous to this area of northern Wisconsin. At
varioustimes of year, thisincludes about 55 species of mammas, 245 species of birds, and
32 species of amphibians and reptiles (FERC, 1997).

Threatened and Endanger ed Species

The bad eagle (Haliaeetus leucocephal us) is afederaly listed and date listed
threatened species and isthe only identified federaly-listed threatened or endangered
gpecies within the lands proposed for remova from the project boundary. Bald eagles
typicaly nest in supercanopy trees near lakes or large rivers and require nearby open water
for feeding on fish, waterfowl, and smal mammas. WPSC developed aBdd Eagle
Management Plan in association with project relicensing, and components of the plan are
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incorporated in the CLWMP. The CLWMP includes aland management category of
“endangered resource zone,” which includes areas where endangered plant communities or
anima speciesexist (see section V.C, land use and aesthetic resources). Specialized
management practices are required in these designated areas to ensure continued
maintenance and protection of the threatened or endangered resources. Bad eegle
management areas fal under the endangered resource zone land management category.

C. Land Use and Aesthetic Resour ces

Land use within the region surrounding the Peshtigo River projects conssts of
primarily timber production, outdoor recregtion, rurd residentid development, and widely
dispersed municipa and industrid uses. Urban communities within or adjacent to the
projects include Marinette, Peshtigo, and Crivitz, Wisconan. The mgority of the reservoir
shorelines are undevel oped and, with the exception of the areas occupied by project
facilities, dl project lands are open for public use,

There are atota of 13,417 upland and submerged acres located within the Peshtigo
River projects boundaries. Of this, 4,268 acres are within the Caldron Fals Project; 4,623
acres are within the High Fals Project; 1,078 acres are within the Johnson Falls Project;
2,310 acres are within the Sandstone Rapids Project; and 1,138 acres are within the Potato
Rapids Project. Within the Caldron Fals Project, about 640 acres lies within the Nicolet
Nationa Forest; however, WPSC owns and manages these lands. BLM owns and manages a
tota of about 10 acres of federa lands, conssting of idandsin the Peshtigo River, within
the boundaries of the High Fals, Sandstone Rapids, and Potato Rapids projects.
Legidation has been drafted, but not yet submitted to Congress for action, that would
transfer those lands from BLM to WDNR.

The project lands are managed according to a Commiss on-approved CLWMP,
which was developed in consultation with FWS, NPS, and WDNR. The project lands are
managed under a*“wild shores’ philosophy that promotes the balance of the human needs
and the protection of the wilderness aimosphere of the area. There are eight land
management classifications for the project lands, described as follows:

Wild Reservoir - Project reservoir with exceptional visud qualities characterized by
ashordine with minima development. The wild reservoir zone includes a 400-foot
preservation zone in which no vegetation or wildlife management beyond aesthetic
management is permitted. Hunting, fishing, and trapping and designated public
access aress are permitted.

Wild River - Section of free-flowing, unpolluted river with adjacent lands located in
sparsdy populated, natural environment. In the wild river zone designated areas no
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vegetation management occurs on lands between the river and tops of adjacent
dopes other than for aesthetic management purposes. Exigting and future
recreationa areas are permitted as long as the scenic values of the areaare
maintained. Hunting, fishing, and trapping are permitted.

Forest Management - Land areas managed for saw timber, pulpwood, fuel wood,
and other forest products using acceptable forest management practicesin an
integrated resource management program.

Scenic Areas - Land areas with unique aesthetic qualities or distinctive landscapes,
but not considered to be atype of wild resource area. Scenic areas are buffer zones
for intensive public use areas, reservair, river, and stream shorelines; and scenic
highways or roads. Aesthetic management techniques are applied to the extent
possible within those areas designated as scenic areas. Aesthetic management
techniques are modifications of normd timber management techniques that are
designed to minimize the negative effects on aesthetics and recreetiond vaues.
Shordine buffers are designated scenic areas, 200-feet wide, and any active
vegetative management in these areas must be gpproved first by the licensee, FWS,
NPS, and WDNR.

Recreational Development - Includes lands where recreational use occurs, such as
boat access areas; day-use and camping areas, snowmobile, hiking, and ski trails;, and
bank fishing areas. Aesthetic timber management practices are gpplied in these
aress.

Project Facilities - Areas associated with the hydroelectric project developments,
including dams, powerhouses, dikes, maintenance staging aress, other project
structures, and accessroads. Vegetation management is conducted for maintenance
and protection of project facilities, and aesthetic management principles are
practiced whenever feasible.

Archeological and Historical Areas - Archeologicd and historic areas warranting
protection due to their cultura resource values. Individud stes are not identified in
the CLWMP to protect the Sites from unauthorized collecting or vanddism.
Exigting archeologica and historic Sites are protected per the provisions of the
Historic Resources Management Plan (HRMP). Prior to any ground disturbance
activity, the areas are inventoried to determine if potentia effects on culturd
resources would occur.

Endangered Resource Zones - Tracts of lands or water where endangered plant
communities or animal species exis that require specidized management practices
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and protection. Specific locations are not identified to protect the areas from
disturbance. Vegetative and wildlife management in these areas are to maintain the
exigting condition and perpetuate desirable features for the targeted species and/or
habitat.

Table 2 summarizes the exiging land classfications and shordine buffer widths of
the lands proposed for conveyance to WDNR. Table 3 summarizes the existing acreages
and land management classifications of the parcels associated with the 389 acres proposed
for development and a summary of the lands proposed to be removed from each parcdl.

D. Recr eation Resour ces

The lands within the Peshtigo River projects, with the exception of area occupied by
project facilities, are open for public use. Within the project lands, the public participates
in fishing, boating, picnicking, water kiing, sSwvimming, canoeing, hiking, and hunting.
Popular winter activities include ice fishing, snowmohiling, and cross country skiing.
WPSC, Marinette County, the town of Stephenson, and the Marinette County Cross
Country Ski Association own and manage various public access areas throughout the area
encompassed by the proposed change in project boundaries. Tables 4 through 8 identify the
public recreation facilities for each project and the designated area under which WPSC
proposes the facilities would be included.

Recrestion development within the projectsis conducted in accordance with the
Commission gpproved Recregtion Plan. The Recreation Plan isintegrated and compatible
with the CLWMP for the projects. WPSC has devel oped land use policies and procedures
for the generd public to follow when they are using project lands. In
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Table 2. Summary of Existing Land Classfications for Proposed Lands for Remova from Project Boundary for
Conveyance to WDNR
Existing Shoreline Buffer Existing Road Buffer
Project Existing Land Classification Category Width Width

Cadron Falls Forest Management 200-foot buffer in scenic 100-foot buffer
Recreation designation
Scenic (shoreline and road areas)

High Fdls Wild Reservoir 400-foot buffer in wild 100-foot buffer
Forest Management reservoir designation
Recreation 200-foot buffer in scenic
Scenic (shoreline and road areas) designation

Johnson Falls Wild Reservoir 400-foot buffer in wild 100-foot buffer
Wild River reservoir designation
Forest Management 200-foot buffer in scenic
Recreation designation
Scenic (shoreline and road areas)

Sandstone Rapids Wild River 200-foot buffer in scenic 100-foot buffer
Forest Management designation
Recreation
Scenic (shoreline and road areas)

Potato Rapids Forest Management 200-foot buffer in scenic 100-foot buffer
Recreation designation
Scenic (shoreline and road areas)
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Table 3. Summary of Lands Proposed for Remova from Project Boundary for Devel opment
Existing Primary Land Existing
Par cel M anagement Primary Land Existing Shoréeline Acreageto
Project No. Classifications Use Buffer Width Remain?
High Fdls 34 Forest Management/ Timber 200 feet 4 acres
Scenic (shoreline areq) Production
12 Forest Management/ Timber 200 feet 11 acres
Scenic (shoreline areq) Production
13 Forest Management/ Timber 200 feet 9 acres
Scenic (shoreline areq) Production
Johnson Falls 6 Forest Management/ Timber 400 feet 6 acres
Scenic (shoreline areq) Production
Sandstone 9 Forest Management/ Timber 200 feet 4 acres
Rapids Scenic (shoreline areq) Production
8 Forest Management/ Timber 200 feet 5 acres
Scenic (shoreline areq) Production
7 Forest Management/ Timber 200 feet 1 acres
Scenic (shoreline areq) Production
6 Scenic WPSC Rec. Area 200 feet 8 acres
Total 48 acres

& Approximate acreage from parcel proposed to remain in the project boundary as 100-foot shoreline buffer.
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Table4. Recredtion Facilities at the Caldron Fals Project
Existin Proposed
g Propose Designation of
Facility Owner d Owner Existing Facilities Facilities
Boat Landing No. 8 WPSC WDNR Boat launch, barrier-free WDNR transfer lands
fishing pier, parking,
restroom
Boat Landing No. 9 WPSC WDNR Boat launch, parking, WDNR transfer lands
restroom
Boat Landing No. 10 WPSC WDNR Boat launch, parking WDNR transfer lands
Boat Landing No. 11 WPSC WDNR Boat launch, parking WDNR transfer lands
Boat Landing No. 12 WPSC WDNR Boat launch, parking, WDNR transfer lands
restroom
Boat Landing No. 13 WPSC WDNR Boat launch, parking WDNR transfer lands
Walk-in access WPSC WDNR Unimproved popular WDNR transfer lands
shoreline fishing areas
Snowmohile trail WPSC WDNR Marinette County holds a WDNR transfer lands
license agreement with
WPSC for 3 miles of trall
Outdoor recreation WPSC WDNR All WPSC land is open to WDNR transfer lands
areas the public for recreation
Dike, tailwater, and WPSC WPSC Unimproved popular Remain within the
walk-in access areas shordline fishing areas near project boundary
the project facilities
Canoe portage WPSC WPSC 0.2 mile canoe portage Remain within the

around Caldron Falls dam

project boundary
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Tableb. Recreetion Facilities at the High Falls Project
Existin Proposed
g Propose Designation of
Facility Owner d Owner Facilities Facilities
Boat Landing No. 1 WPSC WDNR Boat launch, parking WDNR transfer lands
Boat Landing No. 2 WPSC WDNR Boat launch, parking WDNR transfer lands
Boat Landing No. 3 WPSC WDNR Boat launch, parking WDNR transfer lands
Boat Landing No. 4 WPSC WDNR Boat launch, parking, WDNR transfer lands
restroom
Boat Landing No. 5 WPSC WDNR Boat launch, parking, WDNR transfer lands
restroom
Boat Landing No. 6 WPSC WDNR Boat launch, barrier-free WDNR transfer lands
fishing pier, parking,
restroom
Boat Landing No. 7 WPSC WDNR Boat launch, barrier-free WDNR transfer lands
fishing pier, parking,
restroom
Town of Stephenson | WPSC WDNR Boat launch, barrier-free WDNR transfer lands
Park (lease) (lease) skid pier, picnic area,
swimming area, water-ski
show viewing area,
restrooms, parking
Walk-in access WPSC WDNR Unimproved popular WDNR transfer lands
shoreline fishing areas
Snowmohile trail WPSC WDNR Marinette County holds a WDNR transfer lands
license agreement with
WPSC for 5 miles of trall
Outdoor recreation WPSC WDNR All WPSC land is open to WDNR transfer lands
areas the public for recreation
Dike, tailwater, and WPSC WPSC Unimproved popular Remain within the
walk-in access areas shoreline fishing areas near project boundary
the project facilities
Canoe portage WPSC WPSC 0.1 mile canoe portage Remain within the
around High Falls dam project boundary
Natura shoreline WPSC WPSC 100-foot buffer adjacent to Remain within the

areas

the proposed devel opment
aress

project boundary
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Table6. Recresdtion Facilities at the Johnson Falls Project
Existin Proposed
g Propose Designation of
Facility Owner d Owner Facilities Facilities
Boat Landing No. 14 WPSC WDNR Boat launch, parking WDNR transfer lands
Walk-in access WPSC WDNR Unimproved popular WDNR transfer lands
shoreline fishing areas
Snowmohile trail WPSC WDNR Marinette County holds a WDNR transfer lands
license agreement with
WPSC for 0.5 mile of trail
Canoe campsites WPSC WDNR 4 primitive campsites WDNR transfer lands
accessible only by canoe
Outdoor recreation WPSC WDNR All WPSC land is open to WDNR transfer lands
areas the public for recreation
Dike, tailwater, and WPSC WPSC Unimproved popular Remain within the
walk-in access areas shoreline fishing areas near project boundary
the project facilities,
barrier-free fishing pier,
parking
Canoe portage WPSC WPSC 0.1 mile canoe portage Remain within the
around Johnson Falls dam project boundary
Natura shoreline WPSC WPSC 100-foot buffer adjacent to Remain within the

areas

the proposed devel opment
areas

project boundary
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Table7. Recreation Fecilities at the Sandstone Rapids Project
Proposed
Existing Propose Designation of
Facility Owner d Owner Facilities Facilities
Walk-in access WPSC WDNR Unimproved popular shoreline WDNR transfer
fishing areas lands
Snowmohile trail WPSC WDNR Marinette County holds a WDNR transfer
license agreement with WPSC lands
for 14 miles of trail
Cross county ski WPSC WDNR Marinette County cross WDNR transfer
trail country ski association holdsa | lands
license agreement with WPSC
for 6 miles of trail
Seymour Rapids WPSC WDNR 0.5 mile canoe portage around WDNR transfer
canoe portage Seymour Rapids lands
Mountain bike trail WPSC WDNR Access trail along river WDNR transfer
lands
Scenic overlook WPSC WDNR 4 mile vehicle trail, lookout WDNR transfer
and angler access parking area, trail lands
Outdoor recreation | WPSC WDNR All WPSC land is open to the WDNR transfer
areas public for recreation lands
Canoe campsites WPSC WDNR 6 primitive campsites WDNR transfer
accessible only by canoe lands
Sandstone WPSC WPSC Campground for the use of Ouitside of project
campground WPSC employees boundary
Sandstone WPSC WPSC Picnic area for the use of Outside of project
campground picnic WPSC employees boundary
area
WPSC employee WPSC WPSC Boat launch, parking, pier Remain within the
boat launch project boundary
Hideaway Lane WPSC WPSC Town of Stephenson operates Remain within the
Boat Landing (lease) (lease) a boat launch with parking project boundary
Dike, tailwater, and | WPSC WPSC Unimproved popular shoreline Remain within the
walk-in access fishing areas near the project project boundary
areas facilities
Canoe portage WPSC WPSC 0.5 mile canoe portage around Remain within the

Cddron Fals dam

project boundary
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Natura shoreline
areas

WPSC

WPSC

100-foot buffer adjacent to the
proposed development areas

Remain within the
project boundary

Table 8. Recreation Facilities at the Potato Rapids Project
Proposed
Existing Propose Designation of
Facility Owner d Owner Facilities Facilities
Boat Landing No. 1 WPSC WDNR Boat launch, parking WDNR transfer lands
East
Boat Landing No. 1 WPSC WDNR Boat launch, parking WDNR transfer lands
West
Walk-in access WPSC WDNR Unimproved popular WDNR transfer lands
shoreline fishing areas
Snowmohile trail WPSC WDNR Marinette County holds a WDNR transfer lands
license agreement with
WPSC for 2 miles of trail
Outdoor recreation WPSC WDNR All WPSC land is open to WDNR transfer lands
areas the public for recreation
Dike, tailwater, and WPSC WPSC Unimproved popular Remain within the
walk-in access areas shoreline fishing areas near Project Boundary
the project facilities,
restroom
Canoe portage WPSC WPSC 0.1 mile canoe portage Remain within the
around Caldron Falls dam project boundary
Natura shoreline WPSC WPSC 100-foot buffer adjacent to Remain within the

areas

the proposed development

areas

project boundary
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addition, WPSC has devel oped acceptable private land use guidelines for project lands that
include provisions for lease agreements that are within the scope of those activities
alowed under the Commission’s Standard Land Use Articles for the projects.

E. Cultural Resources

Within the lands to be conveyed to WDNR, there are 29 known archeologica or
historic properties, comprised of 3 steswithin the Caldron Fals Project, 12 sites within
the High Fals Project, 3 steswithin the Johnson Fals Project, 4 steswithin the
Sandstone Rapids Project, and 7 sites within the Potato Rapids Project (see table 9).

Within the lands proposed for development, no archeological or hitoric Stes were
identified on the 172 acres that were surveyed as a result of previous surveys (AVD
Archaeologicd Services, 2002). WPSC contracted to have the additiona 217 acres of the
lands proposed for development and removal from the project boundary surveyed. Fiedd
techniques of shovd testing and surface collection were used to survey these lands (AVD
Archaeologica Services, 2002). Artifacts were found at four locations within the lands
proposed for development within the Sandstone Rapids Project. Two locations were
identified asisolated finds that do not condtitute archeologica stes, and no further
archeologica work was recommended at those locations. The other two Stes were
identified as dumps relating to Euro-American or later activity. Because there are no
gructurd remains within the vicinity of the dumps and many such stes occur in the region,
no further investigation was recommended. WPSC submitted this report to the SHPO for
review and comment, but as of the time of the filing of the report with the Commisson
(July 25, 2002), WPSC had not received a response from the WHS.

WPSC manages the historic resources associated with the Peshtigo River projects
according to Commission-approved HRMPs.*® The HRM Ps were developed in
consultation with the WHS and follow the requirements of a statewide PA that gppliesto
hydroe ectric projects within the State of Wisconsin. The PA ensures Commission
compliance with Section 106 of the Nationa Historic Preservation Act (NHPA).

46 The Cadron Falls Project HRMP was filed June 15, 1998, and approved by the
Commission June 26, 1998; the Sandstone Rapids Project HRMP was filed June 8, 1998,
and approved by the Commission on June 26, 1998; the High Fals Project HRMP was filed
on June 15, 1998, and approved by the Commission on June 26, 1998; the Johnson Fals
Project HRMP was filed on June 15, 1998, and approved by the Commission on June 26,
1998; and the Potato Rapids Project HRMP was filed on June 15, 1998, and approved by
the Commission on June 25, 1998.
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Table9. Summary of Known Archeologica or Historic Properties within the Lands
Conveyed to WDNR (Source: WPSC, 2002)

Project

Number of Known Archeological or Historic Properties

Caldron Falls

1 - Unknown |Isolated Find
1 - Unknown Woodland Site
1 - Unknown Prehistoric Site

High Fals

1 - Historic Euro-American Trapper Site

1 - Unknown Historic Trash Dump

1 - Unknown Historic Homestead Site

1 - Unknown Prehistoric and Homestead Site
1 - Unknown Woodland Site

1 - Unknown Late Woodland Site

1 - Unknown Historic Quarry Site

1 - Historic Euro-American Homestead

1 - Unknown Lithic Scatter

3 - Unknown Prehistoric Site

Johnson Falls

1 - Historic Euro-American Trading Post
1 - Historic Euro-American Homestead
1 - Unknown Prehistoric Site

Sandstone Rapids

1 - Unknown Prehistoric and Historic Euro-American
1 - Historic Euro-American Logging Camp
2 - Unknown Prehistoric Site

Potato Rapids

1 - Unknown Buria Mounds

1 - Unknown Prehistoric Garden Beds

1 - Higtoric Indian Buria Site

1 - Archaic/Woodland Campsite/Village
1 - Historic Euro-American Trading Post
1 - Unknown Burial Mounds/Grave Sites
1 - Unknown Prehistoric Site
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As dtipulated in the HRMPs and Stipulation 11.B.1 of the PA, WPSC isrequired to
monitor the Peshtigo River projects shorelines areas once every 5 years for the duration
of the license to monitor for shoreline erosion due to project operations so any potentia
new archeological sites can beidentified as they may become exposed. WPSC submits the
monitoring results to the SHPO and the Commission by December 31% of the year in which
the monitoring is conducted.

As dipulated in the HRMPs and Stipulation |.C of the PA, if new archeologica
properties are identified as a result of the monitoring, WPSC applies the Criteria of
Evauation to determine if the property is eigible for listing on the National Register of
Historic Places and consults with the SHPO to determineif further documentation is
necessary. WPSC then submits the completed igibility form bearing the SHPO's
sgnature to the Commission with the supporting materids. If archeologica properties are
eroding due to project operations, WPSC would consult with the SHPO to determine
gppropriate shoreline stabilization measures.

As dipulated in the HRMPs and Stipulation 11.B.2 of the PA, for lands where no
prior archeologica surveys have been completed, prior to any ground-disturbing activities,
WPSC would contract to conduct a Phase | archeologica survey and would consult with the
SHPO for gppropriate evauation or stabilization measures if any potentia historic
properties are discovered. WPSC gives priority to preserving historic propertiesin place,
and if presarvation in place is not deemed feasble, WPSC would develop and implement a
data recovery plan developed in consultation with the SHPO.

WPSC submits an annua historic resources management report to the SHPO
reporting WPSC study activities conducted at the projects for the previous year. WPSC
aso submits dl archeological reports prepared under the PA to the Commission and to the
SHPO within 6 months of completion.

VI.  ENVIRONMENTAL EFFECTS
A. Proposed Action and Action Alternative

1 Water, Fishery, and Soils Resour ces

Proposed Action

The lands that WPSC proposes to transfer to WDNR would be managed in asmilar
manner as has been accomplished under WPSC ownership. WPSC devel oped the current
CLWMP as apart of the relicensing process at the request and concurrence of WDNR.
WPSC based many of the paliciesin the CLWMP on WDNR'’s Silvicultural and Aesthetic
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Handbook and Best Management Practices for Water Qudity. WDNR states that it would
manage property conveyed or proposed for conveyance in asmilar manner utilizing the
same guidelines, including riparian buffers and aesthetic zones in which no timber

harvesting would occur (letter from Terrence Gardon, WDNR, March 22, 2022, to Greg
Egtvedt, WPSC).

Currently, a vegetative buffer of at least 200 feet occurs on the properties proposed
for removd. Riparian buffers can provide the meansto dow water runoff; trap sediment,
nutrients, and pesticides;, and enhance infiltration within the buffer. Buffers can help lower
water temperatures by shading awater body and dow out-of bank flood flows. Buffersarea
source of food, nesting cover, and shelter for many wildlife species and can provide
connecting corridors that enable wildlife to move safely from one habitat area to another
(NRCS, 2002; USDA, 1997). While the WDNR management practices would follow the
exigting policiesin the CLWMP, there is no guarantee that a 200-foot shordline buffer and
the beneficid effects of the vegetative buffer on water qudity, soil eroson and
sedimentation, and fishery resources would remain over the term of the licenses.

On the lands WPSC proposes to develop, a 100-foot buffer would remain within the
project boundaries, and development would be restricted to single-family residences with
minimum lot Szes. The proposed minimum lot Sze and sngle-family resdences
restrictions would limit the extent of development on these lands and would, therefore,
help limit any potentid adverse effects on water qudity from development in the upland
aress of these parcels. There may be some increase in development of shoreline docks and
piers associated with the lands proposed for development (see section VILA 4). This
shoreline development would occur within the 100-foot buffer, within the existing project
boundaries, and would have the same redtrictions that are currently required under the
exiging conditions. The 100-foot vegetated buffer between the developable areas and the
project reservoirs would help minimize potentid eroson and sedimentation on these lands
as the result of the vegetative clearing restrictions and development restrictions. The
proposed 100-foot buffer, however, would provide less protection from potentia shoreline
erosion and sedimentation along the project shorelines due to the reduction in the
shordine buffers from the existing 200- to 400-foot buffer.

Action Alternative

The 200-foot shordine buffer along the areas proposed for removd from the
project boundaries, would provide shoreline riparian buffer protection smilar to that which
currently exists. The 200-foot buffer would have beneficia effects on water qudity, soil
erosion and sedimentation, and fisheries resources because of the vegetated shoreline
buffer that would be maintained for the term of the licenses. The remova of lands outside
the 200-foot buffer from the project boundaries that have been and are proposed to be
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transferred to WDNR would be managed smilar to the provisons required in the existing
CLWMP, and would therefore, have no adverse effects on water qudity, fishery resources,
or soil erosion and sedimentation within the project aress.

Preservation of a 200-foot buffer between the proposed lands for development and
the project reservoirs would help minimize potential adverse effects of development on
s0il erosion and sedimentation, water qudity, and fishery resources along the project
shorelines. There may be an increase in congruction of shordine facilities (docks, piers,
and smilar structures) within the project boundary as aresult of the proposed upland
development. However, any shordine construction would be required to follow the same
restrictions as what currently occurs aong the project shorelines, and any potentid adverse
effects on shordine resources would be minimal and short-term.

2. Terrestrial Resour ces

Proposed Action

On the lands that are proposed to be transferred to WDNR, WDNR would manage
the lands in a similar manner as under exigting conditions. These lands would be under the
State of Wisconsin's management and follow the management plans to be developed by
WDNR and exising WDNR |land management guiddines, including WDNR's Wildlife
Management Operations, Slvicultural and Forest Aesthetics, Best Management Practices
for Water Quality, Forestry Operations, Public Forest, Timer Sales, Recreation Area
Operations and Maintenance Standards, Recreation Design Standards, and Trall
Specifications. As stated previoudy, WPSC manages the lands according to the CLWMP,
and the CLWMP was developed in consultation with WDNR and drew upon many of
WDNR's management guidelinesin developing the plan. The FWS dtates that
implementation of WDNR'’ s management principles would provide a high level of resource
protection and management on the lands proposed to be conveyed to WDNR, perhaps even
greater than that provided under the CLWMP (FWS, 2002). The Proposed Action would,
therefore, be expected to have no adverse effects on terrestrid, wetlands, and wildlife
resources in these areas. However, there is currently a vegetative buffer of at least 200
feet on the properties proposed for remova. While WDNR may maintain such a shordline
buffer, there is no guarantee that a shordline buffer and the beneficid effects of the
vegetative buffer on terrestria, wetland, and wildlife resources would remain over the term
of thelicenses.

For the lands to be removed from the project boundary and devel oped, 389 acres or
approximately 4 percent of the areawould be dtered, resulting in the loss of some of the
high quality habitat currently contained on these lands. WPSC proposes to limit structures
on the land to single-family residences not to exceed 35 feet in height. Overdl, the
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potentia loss of 4 percent of forest habitat would have an adverse effect on wildlife
speciesinthearea. However, this adverse effect would be minimized due to the more than
9,000 acres of adjacent lands of high qudity wildlife habitat that would be maintained.

FWS recommended that WPSC stipulate a protective covenant condition on the sde
of Parcel No. 13 (located at the High Falls Project) of the lands proposed for sale by
WPSC for development in order to protect an emergent wetland of about one acrein Size
so that the wetland is not disturbed by development. The identified wetland is about 150
feet from the water’ s edge. Under the proposed action, WPSC proposes to maintain a 100-
foot shoreline buffer (about a 9-acre area associated with Parcel 13) within the project
boundary, which would protect some shoreline resources. The proposed 100-foot buffer
would remain under WPSC' s management, and vegetative clearing restrictions would il
occur. The 100-foot would hep maintain exigting shoreline vegetation and wildlife habitat
and would help minimize soil eroson and sltation from the adjacent proposed
development areas. However, the proposed 100-foot buffer would be at least 100-feet less
than the exigting shordline buffers. Therefore, the proposed buffer would not provide the
same level of benefits to wildlife habitat, wetlands, and terrestria resources than what
occurs under existing conditions, and would not afford protection for the one-acre wetland
associated with Parcel 13.

Threatened and Endangered Species

Bad eagle nesting and foraging habitat is found on lands proposed for transfer to
WDNR. WDNR has stated that they will follow the FWS's Bald Eagle Management
Guiddines. In addition, WDNR initiated a contract for an ecologica assessment and
ecologica context overview for the lands acquired or to be acquired as part of the state
forest (letter from Terrence Gardon, WDNR, dated March 22, 2002, to Greg Egtvedt,
WPSC). WDNR intends to add the information to the Natural Heritage Inventory records,
and the property manager would be required to check the Natura Heritage Inventory prior
to initiating any management activity. Furthermore, WDNR is required to follow al
federal and state requirements in the protection of threastened and endangered resources.
The FWS dates that implementation of WDNR management practices would afford a high
level of resource protection and management, however, they state that WDNR should
maintain a 200-foot buffer zone dong al of the project land to be conveyed. In addition,
FWS supported WDNR' s proposa to conduct an ecologica assessment of the properties
proposed for conveyance to WDNR and request WDNR inform the FWS of any new
information regarding federally-listed threatened and endangered species. The WDNR's
proposed management practices would provide the same or grester protection than that
which currently exists under the CLWMP. Therefore, the transfer of lands to the WDNR
will not affect bald eagles or their habitat.
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The area proposed for development has not been designated as an endangered
resource zone, and currently there are no bald eagle nests located on these lands and no
other identified federally-listed threatened and endangered species on these lands.
Therefore, there would be no effect to the bald eagle under the Proposed Action. However,
the proposed 100-foot buffer would be at least 100-feet less than the existing shoreline
buffers. Therefore, the proposed buffer would not provide the same leve of benefitsto
federaly-listed threatened and endangered species than what occurs under existing
conditions.

Action Alternative

Under the Action Alternative, maintenance of a 200-foot buffer long the project
shordines of the lands conveyed to WDNR would help ensure the protection of the
shordline vegetative buffer amilar to that afforded under existing conditions. As stated
under the Proposed Action, the upland areas would be managed by WDNR in a manner
consstent to that which currently occurs. The 200-foot buffer would most likely
encompass the area associated with the one-acre wetland, located about 150 feet from the
High Fdls Project reservoir. In the event, the entire wetland is not protected by the
shordine buffer, a protective covenant and condition on the sdle of the parcel, as
recommended by the FWS, would provide adequate protection of the wetland area.
Therefore, there are no anticipated adverse effects on terrestria resources under the
Action Alternative.

For the lands to be removed from the project boundary and devel oped, 389 acres or
gpproximately 4 percent of the area proposed for removal would be dtered resulting in the
loss of some of the high qudity habitat currently contained on theselands. Overdl, the
potentia loss of 4 percent of forest habitat would have relaively minor adverse effects on
wildlife speciesin the area, based on the amount of high qudity forest habitat that would
dill be available. The 200-foot buffer would provide for a shoreline vegetative buffer
amilar to the exiging conditions.

Threatened and Endangered Species

Under the Action Alternative, maintenance of a 200-foot buffer dong the project
shordlines of the lands conveyed to WDNR would help ensure that potentid nesting and
roosting trees within the vegetative buffer would remain. As stated under the Proposed
Action, the upland areas would be managed by WDNR in amanner congstent to that which
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currently occurs. Therefore, there are no effects on threatened and endangered resources
under the Action Alternative.

Similar to the Proposed Action, snce no identified federaly-listed threatened and
endangered species are known to exist and no bald eagles are known to nest in the lands
proposed for remova and devel opment, the Action Alternative would not have adverse
effects on nesting and feeding areas for the threstened bald eagle or on federdly-listed
threatened and endangered species. There would be an additiona 100-foot shoreline buffer
maintained along the project shorelines, as compared to the Proposed Action, that would
help protect potentid bald eagle habitat.

3. Land Use and Aesthetic Resour ces

Proposed Action

Under the Proposed Action, similar land uses would be maintained on the lands
conveyed to WDNR. These lands would be established as a state park and state forest lands,
providing public access to the lands. 1n addition, these lands would be under the State of
Wisconsin's management and follow the management plans to be developed by WDNR and
exiging WDNR land management guidelines, including WDNR's Silviculturd and
Aesthetic Handbook and Best Management Practices for Water Quality. These
management plans would be based upon and follow smilar land management guiddines as
the exising CLWMP, which isrequired by the existing project licenses. These
management measures would help ensure public use and access and thet the natura
character of the project areas would remain.

However, WPSC does not propose any specific shoreline buffers along the project
reservoirs for the lands conveyed or proposed for conveyance to WDNR. Currently, the
exigting licenses require that at least a 200-foot buffer be maintained that restricts
development and aso redtricts vegetative clearing other than when agreed to by the
licensee, FWS, NPS, and WDNR for aesthetic or other purposes. While WDNR
management practices may help preserve the shordline aesthetic character, thereis no
guarantee that the beneficid effects of a shoreline buffer would be maintained over the
term of the licenses.

For the lands proposed for development, the existing land use would change from
undeveloped, natura character to single-family residentid. WPSC proposesto maintain
building height and color regtrictions that would help limit potential adverse aesthetic
effects from the proposed development. In addition, the 389 acres would be a smal
portion of the total project reservoir area, about 3.8 percent of the total proposed for
removal from the project boundaries. WPSC proposes to maintain a 100-foot buffer within
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the existing project boundaries, which would provide some measures for preserving the
shoreling' s aesthetic character and provide measures for some public access to the project
reservoirs. However, under the existing licenses and CLWMP, the shoreline areas
associated with the 389 acres proposed for development require a 200- to 400-foot
shordline buffer. The change in the width of the shoreline buffer to 100 feet could,
therefore, lead to potential adverse effects on the shoreline character as compared to
exiging conditions.

Action Alternative

FWS, NPS, and RAW all recommend that a 200-foot no timber harvest buffer be
maintained adong the project shorelines of the lands conveyed to WDNR and those
proposed by WPSC for development in order to maintain the shordline aesthetics and
vegetative buffer benefits. Maintaining a 200-foot buffer would provide asmilar level of
shordline protection and aesthetic benefits as required under existing conditions, with the
exception of areas dong the High Fals and Johnson Falls reservoirs currently classified
within the wild reservoir designation that have a 400-foot buffer. Although the CLWMP
provides for land management areas with a 400-foot buffer, under the existing licenses,
only a 200-foot buffer is required for the maintenance of a vegetative buffer and protection
of shordine aesthetics. A 200-foot shoreline buffer would help ensure that the naturdl,
undeveloped character of the shordline aesthetics would be maintained. 1n addition,
maintaining a 200-foot buffer within the project boundaries would help ensure that public
access to the project shorelines would remain over the term of the licenses,

4. Recr eation Resour ces

Proposed Action

WPSC proposes to remove dl of the boat launching access areas at the Peshtigo
River projects from the project boundaries and transfer the ownership to WDNR, with the
exception of the Hideaway Boat Launch, which would continue to be leased to the town of
Stephenson and would remain within the project boundary. In addition, WPSC proposesto
maintain and continue managing the facilities that are located on lands proposed to remain
within the project boundaries, including the canoe portages around the project dams,
tallwater access areas, and informal access at various shoreline areas. WPSC proposes to
continue to operate the Sandstone campground, picnic area, and boat launch, which are
available to WPSC employees.

Public use of the lands associated with the lands transferred to WDNR would be
gmilar to existing conditions and would potentialy increase with the addition of the areato
be developed as a state park. WDNR would take over management of 16 boating access
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aress on the 5 reservoirs and would own the land and maintain the lease with the town of
Stephenson for the boat launch at the High Falls Project. While WDNR proposes to
maintain these recreation facilities, WDNR does not have specific mandates to continue
the maintenance and operation of these facilities. The long-term provision of these public
access areas would be likely, but not guaranteed.

WPSC proposes to dlow limited public recreation opportunities within the 100-
foot strip of land that would remain in the project boundary. Public access and recregtion
on the remaining lands proposed to be devel oped would be eliminated. WPSC proposes to
alow landowners on the developed lands to build docks, piers, and smilar structures upon
written approva from WPSC; place sgns not larger than 4 feet square advertising the sde
or lease of property upon written approval from WPSC; remove dead or diseased trees,
bushes, shrubs, and plants or plant trees or shrubs upon written gpprova from WPSC; swim;
store boats at WPSC-approved structures; and hike, picnic, and fish. The genera public
would be permitted to hike; jog; walk; beach comb; bird watch; photograph nature in dl
areas within the 100-foot buffer except on WPSC-gpproved structures; and bank fish except
within 100 feet of any dock, pier, or smilar structure. This would potentidly ater the
shoreline use in this area with an increase in private shoreline piers. However, this would
be within asmall area of the reservoirs, and would follow WPSC' s requirements for
permitting shoreline facilities as dlowed under the Standard Land Use Article of the
project licenses.

Action Alternative

Tables 10 through 14 summarize the shoreline recreation access areas within each
project that would remain within the project boundaries under the Action Alternative. The
retention of a200-foot buffer and the shoreline recrestion access areas within the
respective project boundaries would help ensure that public recrestion access would remain
open and available as provided for in the Recreation Plan for the projects. As stated under
the Proposed Action, public use of the lands associated with the lands transferred to
WDNR would be similar to existing conditions and would potentidly increase as aresult of
the development of the proposed state park. Public use of the lands associated with a 200-
foot buffer and shoreline recreation access areas would be smilar to existing conditions
and would remain under the provisions of the Recrestion Plan and gpplicable license
aticles.

Under the Action Alternative, the lands proposed for development would no longer
be available for public recreation. However, the 200-foot shordline buffer would still
provide opportunities for public recreation access. Adjoining landowners would be alowed
to build docks, piers, and smilar structures upon written approva from WPSC, as proposed
by WPSC and alowed under the Standard Land Use Article of the project licenses.
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Table 10. Recreation Facilities at the Caddron Fals Project to Remain within the
Project Boundary under the Action Alternative

Facility

Existing Facilities

Boat Landing No. 8

Boat launch, barrier-free fishing pier, parking, restroom

Boat Landing No. 9

Boat launch, parking, restroom

Boat Landing No. 10

Boat launch, parking

Boat Landing No. 11

Boat launch, parking

Boat Landing No. 12

Boat launch, parking, restroom

Boat Landing No. 13

Boat launch, parking

Dike, tailwater, and wak-in
access areas

Unimproved popular shoreline fishing areas near the project facilities

Canoe portage

0.2 mile canoe portage around Caldron Falls dam

Table 11. Recregtion Fecilities a the High Fals Project to Remain within the Project
Boundary under the Action Alternative

Boat Landing No. 1

Boat launch, parking

Boat Landing No.

Boat launch, parking

Boat Landing No.

Boat launch, parking

Boat Landing No.

Boat launch, parking, restroom

Boat Landing No.

Boat launch, parking, restroom

ol |b~|lw(N

Boat Landing No.

Boat launch, barrier-free fishing pier, parking, restroom

Boat Landing No. 7

Boat launch, barrier-free fishing pier, parking, restroom

Town of Stephenson Park

Boat launch, barrier-free skid pier, picnic area, swimming area,
water-ski show viewing area, restrooms, parking

Dike, tailwater, and walk-in
access areas

Unimproved popular shoreline fishing areas near the project facilities

Canoe portage

0.1 mile canoe portage around High Falls dam

Table 12. Recregtion Facilities at the Johnson Falls Project to Remain within the
Project Boundary under the Action Alternative
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Facility

Facilities

Boat Landing No. 14

Boat launch, parking

Canoe campsites

4 primitive campsites accessible only by canoe

Dike, tailwater, and walk-in
access areas

Unimproved popular shoreline fishing areas near the project
facilities, barrier-free fishing pier, parking

Canoe portage

0.1 mile canoe portage around Johnson Falls dam

Table 13.

Recreation Facilities at the Sandstone Rapids Project to Remain within the

Project Boundary under the Action Alternative

Facility

Facilities

Seymour Rapids canoe portage

0.5 mile canoe portage around Seymour Rapids

Scenic overlook and angler
access

lookout parking area, trail

Canoe campsites 6 primitive campsites accessible only by canoe
Sandstone campground Campground for the use of WPSC employees

Sandstone campground picnic
area

Picnic areafor the use of WPSC employees

WPSC employee boat launch

Boat launch, parking, pier

Hideaway Lane Boat Landing

Town of Stephenson operates a boat launch with parking

Dike, tailwater, and walk-in
access areas

Unimproved popular shoreline fishing areas near the project facilities

Canoe portage

0.5 mile canoe portage around Caldron Falls dam

Table 14.

Recrestion Facilities a the Potato Rapids Project to Remain within the

Project Boundary under the Action Alternative

Facility

Facilities

Boat Landing No. 1 East

Boat launch, parking

Boat Landing No. 1 West

Boat launch, parking

Dike, tailwater, and wak-in
access areas

Unimproved popular shoreline fishing areas near the project
facilities, restroom
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Canoe portage 0.1 mile canoe portage around Caldron Falls dam

Table 15 summarizes the recreation facilities that are recommended for removal
from the project boundaries. Any portions of these facilities located within the 200-foot
buffer or within the recreation areas summarized in tables 10 through 14 would remain
within the project boundary. These recreationd facilities include snowmobile, mountain
bike, and cross-country ki trails that are not directly associated with public recregtiona
access to project waters or facilities. The snowmobile trails are currently licensed to
Marinette County who works with loca snowmobile clubs for maintenance of thetrails,
and WDNR would continue the agreement with Marinette County. Mountain biking is
permitted on snowmohile trails in the summer (FEIS, March 1997, pg. 3-41). Thesetrails
are part of alarger network of trails within the surrounding area. There are about 244 miles
of snowmobile trails within Oconto County, and about 406 miles of snowmobile trails
within Marinette County (Association of Wisconsn Snowmobile Clubs. 2003). In
addition, the Marinette Cross County Ski Association would continue to maintain the
cross-country ski trail under agreement with WDNR. Therefore, the snowmoabile,
mountain biking and cross country ski trails would still remain available for public use.
Also, there are other publically accessible, comparable public recrestion opportunities for
such activities within the project region.

Table 15. Recrestion Facilities recommended for remova from the Project
Boundaries under the Action Alternative

Reservoir Facility Facilities

Cadron Falls Snowmohile trail Marinette County holds a license agreement
with WPSC for 3 miles of trail

High Fdls Snowmobile trail Marinette County holds a license agreement
with WPSC for 5 miles of trail

Johnson Falls Snowmohile trail Marinette County holds a license agreement
with WPSC for 0.5 mile of trail

Sandstone Rapids Snowmohile trail and Marinette County holds a license agreement
mountain bike trail with WPSC for 14 miles of trail
Cross county ski trail Marinette County cross country sKi

association holds a license agreement with
WPSC for 6 miles of trail

Potato Rapids Snowmohile trail Marinette County holds a license agreement
with WPSC for 2 miles of trail
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5. Cultural Resources

Proposed Action

By letter dated June 25, 2003, WPSC submitted an executed MOU between the
WDNR, SHPO, and WPSC for the management of historic properties that would be
removed from the existing project boundaries and conveyed to WDNR. The MOU would
provide measures for the long-term management of these lands consigtent to that which
currently occurs under the existing HRMPs and PA. Theremova of the lands from the
project boundary would iminate the Commission’s opportunity to ensure that historic
properties are protected as required by the NHPA. The MOU would help ensure future
protection of existing and as yet unidentified historic properties within the lands proposed
for conveyance to WDNR.

Under the Proposed Action, a 100-foot shordine buffer would remain within the
project boundaries aong the shorelines of the lands proposed for development. The
exiging requirements of the HRMPs and PA would remain in place for the areas within the
100-foot buffer, and monitoring of the potential effects of project operations on historic
properties dong the project shorelines would continue. On the remaining lands outside of

the 100-foot buffer, the lands will be managed by the WDNR under the terms of the MOU.

The archeologica surveys conducted on the lands intended for development found
no eligible historic properties within these parcels, and therefore there would be no adverse
effect to historic properties as aresult of the remova of the lands proposed for
development from the project boundary.

The execution of the PA by the Commission and the Wisconsin SHPO, and
implementation of its terms evidence that the Commission has taken into account the
effects of this undertaking on historic properties and afforded the ACHP an opportunity to
commert.

Action Alternative

Under the Action Alternative, a 200-foot shoreline buffer would remain within the
project boundaries dong the shorelines of the properties conveyed to WDNR and those
properties proposed for future development and remova from the project boundaries. The
exiging requirements of the HRMPs and PA would remain in place for the areas within the
200-foot buffer. WPSC activities for shoreline monitoring would continue for al lands
surrounding the project reservoirs, and thiswould alow for continued monitoring by
WPSC of the potential effects of project operations on historic properties along the
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project shorelines. As stated under the Proposed Action, the executed MOU between
WPSC, WDNR, and SHPO would ensure the future protection of any existing and any
potential as yet undiscovered historic properties on the lands proposed for conveyance to
WDNR. As gtated under the Proposed Action, there would be no adverse effect on historic
properties on the parcels proposed for development. The execution of the PA by the
Commission and the Wisconsn SHPO, and implementation of its terms evidence that the
Commission has taken into account the effects of this undertaking on historic properties

and afforded the ACHP an opportunity to comment.

B. No-Action Alter native

Under the No-Action Alternative, the licensee' s proposal would be denied. There
would be no change to the existing environment. No project lands would be removed from
the project boundaries, and there would be no changes to existing project boundaries.

VIl. CONCLUSION AND RECOMMENDATIONS

Based on our analysis described in this EA, we recommend gpprova of the Action
Alternative, which would include the remova of land from the project boundary of the
Peshtigo River projects as proposed by WPSC, with the exception of lands associated with
the existing shoreline recreation access areas (summarized in Tables 10 through 14) and
lands within a 200-foot no timber harvest buffer from the normd high water mark of the
project reservoirs within the proposed approximate 9,738 acres for remova. The lands
within the 200-foot buffer and shoreline recrestion access areas would remain within the
respective project boundaries and be managed according to the exising CLWMP land
management practices.

The remainder of the 9,738 acres would be removed from the project boundary to be
conveyed to WDNR or maintained by WPSC for development purposes as proposed by
WPSC. The 200-foot no timber harvest buffer dong the project shorelines would protect
soil, water qudlity, fishery, terrestrid, land use, and recrestion resources and federally-
listed threetened and endangered speciesin a manner Smilar to that required under the
exigting project licenses and the approved CLWMP. The 200-foot buffer would most
likely encompass the area associated with the one acre wetland, located about 150 feet
from the High Fals Project reservoir. Maintaining the shordline recreation access areas
within the project boundaries would ensure public recreational access to the project
reservoirs over the term of the project licenses.

For the lands proposed for removal outside of the 200-foot buffer and shoreline
recreetion access areas, we recommend the Commission approve the removd of the lands
associated with WPSC' s proposed phase 1. We aso recommend that the Commission
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approve the removal of the lands outside of the 200-foot buffer and shoreline recreation
access areas associated with phase |1 and phase 111 that are proposed for conveyance to
WDNR. We recommend that WPSC be required to submit to the Commission revised
Exhibit G maps, provide new estimates of the lands to remain within the project boundaries
for each project (including the land areas associated with the 200-foot buffer and the
shoreline recreation access areas), and provide an estimate of the tota lands that would be
removed from the project boundaries for each project.

We determined that there would be no adverse effect on historic propertiesasa
result of the recommended alternative (see section VI.A.5, cultura resources). The
executed MOU between WDNR, SHPO, and WPSC would ensure the future protection of
existing or as yet undiscovered historic properties within the lands conveyed to WDNR.

We conclude that granting authorization for remova of lands from the project
boundaries at the Caldron Falls (FERC Project No. 2525), High Falls (FERC Project No.
2595), Johnson Falls (FERC Project No. 2522), Sandstone Rapids (FERC Project No.
2546), and Potato Rapids (FERC Project No. 2560) hydroelectric projects with the
conditions stipulated above would not congtitute a mgjor federa action sgnificantly
affecting the qudity of the human environment.
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