UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners. Pat Wood, 111, Chairman;
William L. Massey, and Nora Mead Brownell.

Wisconsin Power & Light Company Docket Nos. EL02-47-001
EL02-47-002
EL02-52-001

ORDER DENYING REHEARING AND ACCEPTING REFUND REPORT

(Issued September 10, 2003)

1. On April 12, 2002, Wisconsin Power & Light Company (WPL) filed a request for
rehearing of the Commission’s order issued on March 15, 2002, in these proceedings. *
Asrequired by that order, WPL filed refund reports on May 14, 2002. In this order, we
deny WPL’ s request for rehearing, and accept its refund reports, as discussed below.

Background

2. The March 15 Order addressed a complaint filed on January 11, 2002, by
Wisconsin Public Power, Inc. (WPPI) and asimilar complaint filed on January 16, 2002
by Municipal Wholesale Power Group (MWPG). Both complaints alleged that WPL’s
application of its Fuel Adjustment Clause (FAC) was not consistent with the
Commission’s FAC regulations,? and requested refund of certain FAC-related charges
levied by WPL against the complainants. In the March 15 Order, the Commission
determined that WPL’s FAC calculations were consistent with the governing regulation,
but since WPL sought to collect past under-billings retrospectively through unallowable
FAC surcharges, WPL was ordered to refund the surcharges, with interest, consistent
with Section 35.19 of the Commission’ s regul ations.®

3. WPL requests that the Commission grant rehearing of the March 15 Order and
relieve WPL of the obligation to make refunds. WPL claims that the March 15 Order
incorrectly interpreted WPL' s collection of past under-billings as the imposition of a

! Wisconsin Public Power, Inc. v. Wisconsin Power & Light Co., 98 FERC
1 61,293 (2002) (March 15 Order).

18 C.F.R. § 35.14 (2003).

318 C.F.R. § 35.19a (2003).
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surcharge through its FAC. Rather, WPL asserts, it collected under-billed amounts from
customers to correct for amiss-hilling due to accounting errors.

Discussion

4, WPL’s arguments are not convincing. Asthe March 15 Order stated, the
Commission’s FAC regulation does not allow for such acollection.* Even assuming that
WPL merely collected for prior miss-billings as aresult of accounting errors, the fact
remains that WPL failed to timely request — indeed, failed to request at all - waiver of the
FAC regulation to assess such a charge through its FAC. We have repeatedly made clear
that the FAC regulation, dueto its very nature, isto be strictly construed. Cost recovery
is allowed under the FAC regulation only for costs expressly allowed and in the manner
and timing allowed, absent atimely waiver having been granted.> Accordingly, we deny
WPL’ s request for rehearing in this matter, and reaffirm the March 15 Order requiring the
refund of any amounts collected through the retrospective FAC surcharge.

5. We will accept WPL’ s refund report, complying with the March 15 Order. WPL
also had previously requested deferral of the refund obligation pending the outcome of its
rehearing request. Thisrequest is dismissed as moot because we are denying WPL’s
request for rehearing here, and WPL has aready issued refunds to the affected customers.

The Commission orders:

(A)  The Commission hereby denies WPL’ s request for rehearing, as discussed
in the body of this order.

(B) WPL’srefund report is hereby accepted.
By the Commission.

(SEAL)

Magalie R. Salas
Secretary

* 98 FERC 161,293 at 62,280.
® See, e.g., Wisconsin Electric Power Co., 98 FERC {61,233 at 61,943-44 (2002)
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