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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissoners. Pat Wood, 111, Chairman;
William L. Massey, and Nora Mead Brownell.

Athens Generating Company, L.P. Docket Nos. EC03-18-000
Covert Generating Company, LLC and EC03-18-001
Harquahda Generating Company, LLC

Millennium Power Partners, L.P.

New GenHoldings

ORDER AUTHORIZING DISPOSITION OF JURISDICTIONAL FACILITIES
(Issued June 5, 2003)
l. Introduction

1 In this order we authorize the digposition of jurisdictiond facilities owned by four
generation companies pursuant to Section 203 of the Federal Power Act (FPA)?, which
requires that the Commission gpprove such adispogtion if it findsthet it “will be

congstent with the public interest.” The four generation companies are indirect

subgdiaries of PG& E Nationd Energy Group, Inc. (*PG&E NEG”). Thisorder will benefit
customers because it will enable the financidly distressed parent company to reinquish
control of the assets of the companies, thus alowing the incomplete generation projects
known as Athens, Covert and Harquahaa to be completed expeditioudy by the new owners
and dlowing the operationd facility known as Millennium to continue to operate.

116 U.S.C. § 824b (2000).
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. Background

2. The Appli(:ants2 are four companies that own jurisdictiond facilities and a proposed
new holding company, New GenHoldings. In this Order, the four companies are referred to
as “the NEG Companies.”

3. On November 15, 2002, the NEG Companies filed an application pursuant to
Section 203 seeking Commission approval for the transfer of the NEG Companies
jurisdictional assetsto New GenHoldings, which isto be owned by certain financiad
ingitutions (“Lenders’) that are lenders to the NEG Companies (the “November
Application”).

4, On March 19, 2003, the NEG Companies requested that the Commission hold the
November Application in abeyance pending resolution between the Lenders and the NEG
Companies of the terms of the proposed transfer.

5. On April 10, 2003, the Applicants filed a*“restated” application for authorization for
asubgtantialy smilar transaction (the “April Application™). They intend for the November
Application to be replaced by the April Application and ask that the proceeding cease being
held in abeyance.

A. Description of Parties

6. PG&E NEG isadirect, wholly-owned subsidiary of PG& E Nationa Energy Group,
LLC, which isadirect, wholly-owned subsidiary of PG& E Corporation (“*PGEC”). PGEC
is an exempt holding company pursuant to Section 3(8)(1) of the Public Utilities Holding
Company Act of 1935, as amended (* PUHCA”).3 These companies are affiliated with
Pacific Gas and Electric Company (“PG&E”), which isa public utility with a franchised
sarviceteritory. PG & E isadirect, wholly-owned subsidiary of PGEC.

7. Athensis congtructing a natural gas-fired, combined-cycle eectric plant with a
nomina rating of gpproximately 1,080 MW (the “ Athens Project”). The Athens Project

The Applicants are:

@ Athens Generating Company, L.P. (“Athens’);

(b) Covert Generating Company, LLC (“Covert”);

(© Harquahda Generating Company, LLC (“Harquahda’);
(d) Millennium Power Partners, L.P. (“Millennium”); and
(e New GenHoldings, not yet formed.

315 U.S.C. § 79¢(a)(1)(2000).
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will aso congg of rdaed fadilities, including interconnection facilities and facilities for

the transmisson of power generated by the facility to the grid. The Athens Project isin the
New York Independent System Operator (the “NY1SO”) market. The Athens Project has
begun producing test power, and is expected to enter commercid operaionsin the fal of
2003.

8. Millennium owns a 360 MW €dectric generating facility (the “Millennium Project”).
The Millennium Project dso conssts of related facilities, including interconnection
facilitiesfor the transmisson of power generated by the Millennium Project to the grid.
The Millennium Project is within the New England Power Poal (the “NEPOOL™) market
operated by the ISO New England, and entered commerciad operation in April 2001.

0. Covert is congructing a natura gas-fired, combined-cycle eectric plant with a
nomina rating of approximately 1,200 MW (the “Covert Project”). The Covert Project

will aso congg of rdaed fadilities, including interconnection facilities and facilities for

the transmission of power generated by the facility to the grid. The Covert Project isin the
Michigan Electric Coordinated System (the “MECS’) control areawithin the Midwest
Independent Transmission System Operator (the “Midwest 1ISO”) market, and is expected to
commence commercid operation in the fal of 2003.

10. Harquahdais congtructing a naturd gas-fired, combined-cycle dectric plant with a
nomind rating of gpproximatey 1,050 MW (the “Harquahaa Project”). The Harquahda
Project will aso congst of related facilities, including interconnection facilities and
facilities for the transmission of power generated by the facility to the grid. The

Harquahda Project isin the control areaof Arizona Public Service Company (“APS’)
within the Western Electricity Coordinating Council (the “WECC”) market, and is expected
to commence commercia operation in thefal of 2003.

11.  The NEG Companies are afiliated with the owners of numerous generating
facilities within the relevant markets* The Applicants gate that within WECC, in addition
to the generating assets of PG& E, the NEG Companies affiliates own three generating
facilities with a cumulative cagpacity of approximatdy 1,200 MW in Cdifornia, a474 MW
generating facility in Oregon, and a 113 MW generating facility in Colorado. Within the
Midwest ISO, the NEG Companies affiliates own three generating facilities with a
cumulative capacity of gpproximately 150 MW. Within NY1SO, the NEG Companies

“The Applicants have defined the relevant markets as the WECC (where the
Harquahaa Project is located), the Midwest 1SO (where the Covert Project is located),
NEPOOL (where the Millennium Project is located), and the NY SO (where the Athens
Project is located).
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affiliates own two generating facilities with a cumulative capacity of approximeately 446
MW. Within NEPOOL, the NEG Companies &ffiliates own eight generating facilities with
acumulative capacity of approximately 5,300 MW.

12. Each NEG Company has a market-based rate tariff> and has been determined by the
Commission to be an exempt wholesale generator.’  Each NEG Company has along-term
sdes agreement with an affiliated power marketer, PG& E Energy Trading-Power, L.P.,
which will be trandferred to New GenHoldings as part of this transaction.

13. Since neither the Covert nor the Harquahaa Projects have been completed, the
Applicants contend that the only jurisdictiond facilities held by Covert and Harquahda are
their market-based rate schedules. While Athens has not yet begun commercia operation,
it has begun producing test power. The Applicants sate that the jurisdictiona facilities
held by Athens may therefore include both its market-based rate schedule and its
interconnection facilities and facilities for the tranamission of power generated by the
Athens Project to the grid. The Millennium Project has aready begun commercia
operations, and the jurisdictiond facilities held by Millennium are dated to consst of its
market-based rate schedule and its interconnection facilities and facilities for the
transmission of power generated by the Millennium Project to the grid.

14. New GenHoldings will be owned by the Lenders. Each of the Lenders will directly

SAthens Generdti ng Company, L.P., FERC Electric Tariff, Origind Volume No. 1,
accepted for filing by the Commission on October 13, 1999 in Milford Power Co., 89
FERC 161,024 (1999); Covert Generating Company, LLC, FERC Electric Tariff, Origina
Volume No. 1, accepted for filing by an unpublished letter order issued February 9, 2001 in
Docket Nos. ER01-520-000 and ER01-520-001, to be effective on the date service
commences, Harquahaa Generating Company, LLC, FERC Electric Tariff Origind Volume
No. 1, accepted for filing by an unpublished letter order issued February 28, 2001 in
Docket Nos. ER01-748-000 and ER01-748-001, to be effective on the date service
commences, Millennium Power Partners, L.P., FERC Electric Tariff, Origina Volume No.
1, accepted for filing by the Commission on January 15, 1998 in Millennium Power
Partners, L.P., 82 FERC 1 61,024 (1998).

®Athens Generati ng Co., 89 FERC {62,026 (1999); Covert Generating Co., 93
FERC {62,237 (2000); Harquahaa Generating Co., 94 FERC 62,099 (2001);
Millennium Power Partners, L.P., 82 FERC 1 62,085 (1998).
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or indirectly own between 0% and 15% of New GenHoldings. Each of the Lendersisa
financid indtitution that is not primarily engaged in energy-related business activities.”

15.  Severd of the Lenders and their affiliates are stated to own minority or de minmis
interests in, but do not exercise control over, generating facilities within the relevant

markets. Within the NY SO, one of the Lenders, Toronto Dominion (Texas), Inc. (“ Toronto
Dominion”), and/or its affiliates hold minority or de minmis interestsin Sx generating

fecilities with atota capacity of gpproximately 318 MW. In the WECC, Toronto

Dominion and/or its affiliates hold minority, de minimis interests in seven generating

fecilities with atotal cumulative capacity of gpproximately 2,150 MW. In NEPOOL,
Toronto Dominion and/or its affiliates hold de minimis interestsin two generating

facilities located in Massachusetts with a cumulative capacity of 510 MW.

16.  Allianz AG, the parent company of another one of the Lenders, Dresdner Bank AG,
New Y ork and Grand Cayman Branches (“ Dresdner”), owns a 6.8% interest in E.ON AG.
E.ON AG owns 100% of the stock in PowerGen Limited (“ PowerGen”), a public limited
company organized under the laws of England and Waes that is aregistered holding
company under PUHCA. PowerGen owns 100% of the stock in LG& E Energy Corp.
(“LG&E Energy”), which owns Louisville Gas and Electric Company (“LG&E”), an ectric
and gas utility based in Louisville, Kentucky, serving cusomersin Louisville and 16
surrounding counties, and Kentucky Utilities Company (“KU”), an eectric utility based in
Lexington, Kentucky, serving 77 Kentucky counties and five countiesin Virginia. Both of
these utilities are within the Midwest 1SO. Within the WECC, LG&E Energy indirectly
holds minority or de minmis interests in a 245 MW generating facility in Washington and
34.5 MW of wind turbinesin Cdifornia, and awholly-owned subsidiary of Dresdner hasa
48.72% interest in United States Power Fund, LP (* Power Fund”), which has aminority
interest in @240 MW generaing facility in Cdifornia

17.  TheApplicants dso submit thet, other than the minority and de minmis interests
described above, no entities that may be regarded as affiliated with the Lenders have any
interest in generation, transmisson and/or digtribution facilities in the relevant markets.

"The Lenders are: Société Générale, Citicorp USA, Inc., JPMorgan Chase Bank,
ABN AMRO Bank N.V., The Roya Bank of Scotland plc, Credit Lyonnais, New Y ork
Branch, The Governor and Company of the Bank of Scotland, Toronto Dominion (Texas),
Inc., DZ Bank AG, Deutsche Zentral Genossenschaftsbank Frankfurt AM Main, New Y ork
Branch, Barclays Bank PLC, Bayarische Landesbank Gironzentrae, Fortis Capita Corp.,
Bayerische Hypo-und Vereinsbank AG, Dresdner Bank AG, New Y ork and Grand Cayman
Branches, Fleet Nationd Bank, and Landesbank Schleswig-Holstein Girozentrale.
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18.  The Applicants contend that with the exception of Dresdner’ s effiliation with E.ON
AG, none of the Lenders, nor any entities that may be regarded as dfiliates of the Lenders, isa
public utility company, an dectric utility company, or a holding company, as defined by

Section 2 of PUHCA. The Applicants aso contend that, of the entities that may be

regarded as affiliated with any Lender that owns interests in natural gas pipelines and/or

locd naturd gas distribution companies, none operates in the relevant geographic aress.

19.  The Applicants sate that there are no common officers or directors between (a) the
NEG Companies and their current upstream owners, and (b) New GenHoldings and/or the
Lenders, within the meaning of Section 33.2(5) of the Commission’s regulations®

B. Description of Disposition

20.  TheApplication describes the proposed transfer, which will be completed in two
gages. Inthefirg stage of the trandfer, an intracorporate reorganization, Athens, Covert,
Harquahda, and Millennium will each transfer dl of its assets to, repectively, New Athens
Generating Company, LLC (“New Athens’), New Covert Generating Company, LLC (“New
Covert”), New Harquahda Generating Company, LLC (“Harquahaa’), and New Millennium
Power Partners, LLC (“New Millennium”) (“the New Companieﬁ’).9 After thefirg sage

of the transfer, each New Company will be awholly-owned, direct subsidiary of Athens,
Covert, Harquahda, and Millennium, respectively, and will thus become a wholly-owned,
indirect subsidiary of GenHoldings and PG& E NEG.

21. In the second stage of the trandfer, which is described as occurring virtualy
smultaneoudy with the first stage, the NEG Companies will transfer 100% of their
ownership interests in the New Companies to New GenHoldings. The effect of the second
gtage of the Trangfer will be that the new companies will become direct, wholly-owned
subsidiaries of New GenHoldings, and will no longer be affiliated with PG& E NEG.

818 CFR § 33.2(5).

9Some of the new companies are yet to be formed.
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[11.  Noticeof Filing and Responsive Pleadings

22. Notice of the filing of the April Application was published in the Federd Register,10
with interventions and protests due on or before May 1, 2003. Iroquois Gas Transmission
System, L.P. and APSfiled motionsto intervene. We will discuss these pleadings below.

V. Discussion
A. Procedural Matters

23. Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18
C.F.R. §385.214 (2003), the timely, unopposed motion to intervene by Iroquois Gas
Transmisson System, LP makes it a party to this proceeding.

24.  ArizonaPublic Service Company, LP filed amotion to intervene out of time on
December 12, 2002. Given that the application was refiled in April 2003, with a new
intervention deadline of May 1, 2003, the motion to intervene of APS has become timely.
It is aso unopposed, and thus APS is dso a party to this proceeding.

B. Consistency with Public Interest

25.  Section 203(a) of the FPA provides that the Commission must approve a disposition
of fadilitiesif it finds that the diposition “will be consistent with the public interest.”*:

The Commission’s andys's of whether a digpostion is conastent with the public interest
generdly involves congderation of three factors. (1) the effect on competition; (2) the
effect on rates; and (3) the effect on regulation.’? As discussed below, we will approve the
proposed disposition of jurisdictiona facilities as congstent with the public interest.

1968 Fed. Reg. 6909 (2003).
1116 U.S.C.§ 824b (2000).

12 nquiry Concerning the Commission's Merger Policy Under the Federal Power
Act: Pdlicy Statement, Order No. 592, 61 Fed. Reg. 68,595 (1996), FERC Stats. & Regs.
131,044 (1996), reconsideration denied, Order No. 592-A, 62 Fed. Reg. 33,341 (1997),
79 FERC 161,321 (1997) (Merger Policy Statement); see dso Revised Filing
Requirements Under Part 33 of the Commission's Regulations, Order No. 642, 65 Fed.
Reg. 70,983 (2000), FERC Stats. & Regs., Regulations Preambles July 1996-Dec. 2000
131,111 (2000), order onreh'g, Order No. 642-A, 66 Fed. Reg. 16,121 (2001), 94 FERC
161,289 (2001).
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1. Effect on Competition

26.  According to the application, the proposed transaction is consistent with the public
interest and will not have an adverse effect on competition. Applicants date the transfer
raises no horizonta power market issues because other than the jurisdictiond facilities

now owned by Athens, Covert, Harquahda and Millennium Projects, New GenHoldings and
its effiliates will have only de minimisinterestsin other generating capacity/ transmisson

or digtribution facilities or contracts for sale of dectricity in the rlevant markets.

27.  Applicants assert that if the proposed transfer has any effect on competition, the
effect will be pro-competitive, because the proposed transfer will decrease the generation
capacity held by affiliates of the NEG Companiesin the NY 1SO and NEPOOL markets.

28.  Applicants dso sate that there will be no vertica effect on competition, as any
affiliates of the Lendersthat are engaged in electric power activities own or control only
minority or de minimis interests in generating capacity/transmission or distribution
facilities or contracts for the sale of dectricity in the relevant markets. Further, these
affiliates either do not sdll thelr inputs (such as fud, fue supply facilities, and interdate
gas tranamission pipelines) into the relevant markets or make only de minimis sesinto
the relevant markets.

29.  We conclude that the proposed disposition of jurisdictiona assets will have no
effect on horizontal market power and accept Applicants assertion that any effect will be
pro-competitive, because the proposed transfer will decrease the generation capacity held
by affiliates of the NEG Companiesin the NY 1SO and NEPOOL markets.

30. Weadsofind that the digposition will not increase market concentration of the
Lenders or thar energy indudtry effiliates, as those ffiliates have only a de minmis
involvement in energy indudtry activities. Thus, the new ownership structure will not affect
the levd of vertical competition in the markets in which the entities that own the
juridictiond facilitieswill operate.

31 In addition, the disposition of the jurisdictiond facilities of the NEG Companiesto
new ownersis stated to facilitate the ongoing development and operation of each of the
generation projects. If thisresultsin four new generating facilities coming on-line or
continuing to operate where they may otherwise not be able to do so, the disposition is
likely to increase competition in the relevant markets. We therefore conclude that the
dispogtion of jurisdictiond facilities will not have an adverse effect on competition.

32. Findly, no party in this proceeding clams that the proposed transaction will have
any adverse effect on competition.
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2. Effect on Rates

33.  Applicants sate that the transfer will not adversdy affect the rates of PGET, which
is currently the NEG Companies only customer. Applicants note that on or prior to the
closng of the transfer they intend to terminate their long-term sdes agreements with

PGET, with PGET’ s consent.

34.  With respect to the effect of the proposed transfer on rates, nothing in the
gpplication indicates that rates charged to the NEG Companies customers will increase as
aresult of the proposed transaction, and no customer argues otherwise. We conclude that
the proposed transfer will not adversely affect rates.

3. Effect on Regulation

35.  With regard to the effect on Federd regulation, Applicants Sate that the New
Companies will be subject to Commission jurisdiction to the same extent asthe NEG
Companies. New GenHoldings will not be a registered holding company under PUHCA.
Thus, this Commission will not lose jurisdiction to the Securities and Exchange
Commission.

33.  Wenote that no one has raised concerns about this transaction’ s effect on state or
Federd regulaion. There will be no change in the Commission’sjurisdiction over the
relevant facilities. No Sate hasindicated that it lacksjurisdiction to consder the
transaction’s effect on retall rates, nor has any state asked usto do so. Thus, we are
satisfied that the proposed transfer of assets will not adversely affect Federa or state
regulation.

C. Third Party Contracts

34. APSdatesthat Harquahda has certain financia commitments it must meset, and that
Harquahaais aso obligated to obtain permisson for the assgnment in certain instances
under contracts with third parties, specificaly an Interconnection Agreement among APS
and others and Harquahala. APS's concern isthat Harquahaa has not addressed these
financid commitments nor, to APS's knowledge, have any necessary communications been
made by Harquahaato APS or other interested third parties about the proposed transfer of
facilities and consequentia assgnment of the Interconnection Agreement. APS requests
that the Commission’s gpprova to be conditiona upon al contractua obligations being
stisfied.
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35.  Applicants are merely requesting Commission approva under Section 203 of their
gpplication to effect adigpostion of jurisdictiona facilities. Our approva of the
gpplication does not affect any other gpprovas necessary to complete the transaction. 13
Thiswould include gpprovds by any sate commission, aswell as Applicants obtaining any
necessary consent from any party to acontract. The issue of Harquahda s financia
commitments is ametter for the parties themsdves to resolve.

The Commission orders:

(A) The proposed digpostion of jurisdictiond facilitiesin Docket No. EC03-18-
001 is hereby authorized, as discussed in the body of this order.

(B) Theforegoing authorization of the digpostion of jurisdictiond facilitiesis
without pregjudice to the authority of the Commisson or any other regulatory body with
respect to rates, service, accounts, vauation, estimates or determinations of cogt, or any
other matter whatsoever now pending or which may come before the Commission.

(©) Nothing in this order shdl be congtrued to imply acquiescence in any estimate
or determination of cost or any vauation of property claimed or asserted.

(D) The Commission retains authority under Sections 203(b) and 309 of the FPA
to issue further orders as appropriate.

(E) Applicants shdl make gppropriate filings under section 205 of the FPA, as
necessary, to implement the transaction.

(P Applicants shdl notify the Commisson within 10 days of the date that the
disposition of the jurisdictiond facilities has been consummeated.
By the Commission.

(SEAL)

MagdieR. Sdas,

30tter Tail Power Company, 98 FERC {61,112 (2002).
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