UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissoners: Pat Wood, 111, Chairman;
William L. Massey, and Nora Mead Brownell.

ANR Pipdine Company Docket Nos. RP99-301-027
RP99-301-031 and
GT01-25-002

ORDER ON COMPLIANCE FILING AND REHEARING
(Issued May 23, 2003)

1 On August 2, 2001, ANR Pipdline Company (ANR) filed arequest for rehearing of
the Commission's letter ordersissued in eight of ANR's negotiated rate Lproceedings. On
August 10, 2001, Wisconsin Public Service Corporation (WPSC) filed comments? Inthe
letter orders, the Commission accepted service agreements between ANR and various
shippers, subject to ANR demongtrating why it could not provide certain provisions under
its generaly applicable rate schedule. In the dternative, the Commission required ANR to
file revised agreements without the non-conforming provisons. In addition, the
Commission directed ANR to explain why certain shippers required contractua digibility
for the right-of-first-refusal (ROFR) and were not otherwise eigible for the ROFR under
its current tariff. On September 17, 2001, ANR submitted a compliancefiling. On
September 28, 2001, Wisconsin Digtributor Group (WDG) filed comments supporting the

filing,

LANR Pipdiine Co., 96 FERC 61,013 (2000); 96 FERC { 61,014 (2000);
96 FERC 1 61,015 (2000); 96 FERC 1 61,016 (2000) and 96 FERC 1 61,017 (2000).

2ANR filed the service agreementsin Docket Nos. RP99-301-016 (WPSC), RP99-
301-017, RP99-301-018 and RP99-301-020 (Dynegy, Reliant and NG Energy), RP99-
301-019 (Utilicorp), RP99-301-021(Genera Motors (GM)), RP99-301-022 (PCS
Nitrogen Ohio, L.P., BP Chemicds, Inc., and Premcor Refining Group, Inc. (PCS)), and
RP99-301-023 (West Tennessee Public Utility Digtrict (West Tennessee)).
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2. As discussed below, the Commission subgantidly rejects the explanations given in
the compliance filing concerning the MDQ adjustment and primary point change
provisons, denies rehearing in part, and grants rehearing in part. This decision benefitsthe
public interest because it rgjects contract provisions that could potentidly permit undue
discrimination among shippers and approves provisons that are congstent with our policy
and provide flexibility to meet the needs of specific shippers and the pipdline,

l. Background
A. Description of Agreements

3. Ondune4, 2001, pursuant to the Commission's Alternative Rate Policy Statement,
ANR filed numerous service agreements with WPSC,* Dynegy, Reliant and NG Energy,
Utilicorp, GM®, PCS,® and West Tennessee seeking Commission approval of these
agreements as either negotiated rate agreements or non-conforming service agreements.
ANR requested the Commission to find certain provisons in the agreements do not
materidly deviate from ANR's pro forma service agreement, and do not, in and of
themselves, cause the agreements to be nonconforming with the pro forma service

3Statement of Policy on Alternatives to Traditional Cogt-of-Service Ratemaking for
Natura Gas Pipelines and Regulation of Negotiated Trangportation Services of Naturd Gas
Pipdines, 74 FERC 161,076 (1996). This Policy Statement requires pipelines, when
implementing a negotiated rate contract, to file either the contract or a Statement of Rate
Sheet identifying the transaction. ANR filed a copy of the negotiated rate agreements
rather than the tariff sheets

“Thefiling in Docket No. RP99-301-016 included 27service agreements,a ~ May
31, 2001 buyout agreement and letter agreement.

SEven though the agreements filed in Docket No. RP99-301-021 are discounted rate
agreements and not negotiated rate agreements, ANR explained that it made the filing
pursuant to its negotiated rate authority because the Commission previoudy treated
agreements that contain non-rate provisons, such as termination options, as negotiated rate
agreements. Citing Tennessee Gas Pipdline Co., 91 FERC 61,292 (2000).

SANR stated that, athough the PCS agreements contain discounted recourse rates
that cannot exceed the applicable maximum tariff rates, it filed the agreements as
negotiated rate agreements because it agreed, subject to specified limitations, to charge
shippers minimum rates when plant facilities are shut down.
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agreement. ANR requested waiver of al Commission regulations necessary to gpprove the
agreements effective June 1, 2001.

4, Some of the filed agreements contain provisons giving the shipper the unilaterd
option to increase or reduce its maximum daily quantity (MDQ). Some alow shippersto
change the primary receipt point subject to various conditions or to redistribute MDQ
levels among a specified group of agreements, effectively permitting ddivery point

changes within a defined group of points. The agreements specify how the shipper can
exercise the MDQ adjustment rights. For example, some provisions give the shipper aright
to increase or decrease MDQ that corresponds to adjustmentsin ANR's fuel use
percentage. Others permit shippers to reduce their MDQ if: (1) required by aregulatory or
legidative body to unbundle its merchant and transportation functions, (2) a plant served by
its contract closes, issold, or experiences amagjor production scale-down, and/or (3) any
of ashipper's customers bypass the shipper, files for bankruptcy, dissolves, liquidates, or
ceases to pay invoices for two consecutive months.”

5. Some agreements provide that, under certain conditions, ANR would not seek
reimbursement from the releasing shipper if a replacement shipper defaulted on the
payment. Another agreement alows the aggregation of gate stations. Some agreements
give acontractud ROFO, despite the fact that the shipper would otherwise be digible for
thisright under Section 22.2 of the General Terms and Conditions of ANR's FERC Gas
Taiff (GT&C).

B. Commission Decison in theLetter Orders

6. On duly 3, 2001, the Commission issued letter orders in these proceedings which
granted the requested waivers and accepted and suspended the filings to be effective as

"Three of the agreements contain a provision allowing termination of the agreement
if aforce mgeure event occurred resulting in the shut down of aplant. The buyout
agreement with WPSC alows WPSC to pay aformula-based fee to buy-out of a capacity
contract that exceeds its needs as aresult of a state mandated unbundling requirement.
Another agreement provided that the shipper would have the right to receive any
enhancements or improvements that ANR makes to any of its services, and providing that
other specified agreements would be smultaneoudy amended to make offsetting
adjustments (increases or decreases) such that the combined city gate MDQ of these
agreements would remain unchanged.
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requested, subject to conditi ons® The Commission determined that al of the agreements
contain provisonsthat are not in ANR's pro forma service agreement, gpplicable rate
schedules, or generdly gpplicable tariffs and that the provisions described above are
therefore materid deviations. The Commisson found that a provison permitting shippers
to increase or reduce MDQ and change primary ddlivery points across contractsis a
materid deviation because thistype of provison effectively negotiates aterm and
condition of service. The Commission reasoned that accepting such provisonsin a
negotiated rate agreement, which is not available to dl shippers, would be unduly
discriminatory and preferential. Therefore, the Commission directed ANR to demondirate
why it could not offer the service provided by these agreements under agenerdly
gpplicable rate schedule devel oped consstently with other aspects of ANR'stariff. Inthe
dternative, the Commission directed ANR to file revised agreements without the non-
conforming provision.

7. In addition, in severd of these orders, the Commission directed ANR to explain why
it agreed to provide certain shippers with a contractual ROFR, when it gppears the shipper
would be digible for thisright under Section 22.2 of the GT&C. The Commission dso
directed ANR to explain why the agreements with WPSC do not contain a Section 9,
Operational Flow Orders (OFO), that ANR included in its pro forma service agreement.

8. Findly, ANR did not file certain contracts with Dynegy, Rdliant and NG Energy that
provide for transportation under the FTS-1 rate schedule. These agreements have the same
provision as the storage agreements under the FSS rate schedule which would entitle the
shippers to extend the term of the FTS-1 agreements commensurate with the extenson of
the FSS agreement. The Commission directed ANR to file these FTS-1 agreements for the
record.

9. Subsequently, on August 2, 2001, ANR sought rehearing and, on August 10, 2001,

WDG filed comments emphasizing the importance of shippers being able to contract with
confidence for the types of provisonsat issue.

I1. Compliance Filing

Sie note 1, supra.
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10.  On September 17, 2001, ANR made the compliance filing as directed by the
Commission's letter orders® On September 28, 2001, WPSC filed comments stating that
it supports ANR and the explanationsin ANR's compliance filing. WPSC believesthat,
except for the provisons governing ROFR and those for which tariff language would render
the provisons generdly applicable, the primary receipt point changes and MDQ adjustment
provisons are proper negotiated rate provisions because they are inextricably tied to the
rate charged for the services received. WPSC believes that none of the provisons are
discriminatory or give any particular shipper an unfair advantage. WPSC argues that these
provisions do not affect the rates or terms and conditions of service provided to any other
shipper. It contendsthat dl increasesin MDQ or primary point changes are subject to
available capacity at the time arequest ismade. WPSC requests that the Commission
accept the service agreements as negotiated rate agreements and consder ANR's response
in the September 17 filing as fully complying with the July 3 letter orders.

11. Inits compliance filing, ANR did not attempt to respond to each compliance
provisonin detall. Ingtead, in its compliance filing, ANR incorporated by reference and
relied on the detailed discussion of the provisions set forth in its request for rehearing as
compliance with the letter orders® However, ANR does address the two magjor categories
of provisonsthat were the focus of the letter orders. (1) the primary point change

provison; and (2) the MDQ adjustment provision.

12.  Withregard to the primary point change provisions, ANR submits that it has aready
complied with the letter orders by recently filing generdly applicable tariff provisons that
formalize its policy with respect to changesin primary points. ANR gtatesthat it submitted

Notice of the compliance filing was issued, providing for thefiling of interventions
and protests in accordance with Section 154.210 of the Commission's regulations. 18
C.F.R. §154.210. Pursuant to Rule 214, dl timdy filed motions to intervene are granted
and any motions to intervene out-of-time filed before the issuance of this order are
granted. Granting late intervention at this stage of the proceedings will not disrupt the
proceedings or place undue additiona burdens on existing parties.

Ogpecifically, pointing to its rehearing request of the July 3 letter order in Docket
No. RP99-301-016 involving WPSC, ANR states that severd of the provisonsin WPSC's
agreements are condstent with ANR's tariff, including provisons addressing: (1) discharge
of liability upon permanent release; (2) rights to enhanced or improved sarvices, (3) Rate
Schedule ETS gate gation aggregation; (4) minimum delivery pressures, (5) an obligation
to increase throughput at the Pembine gate station; and (6) no-harm-no foul penalties.
Compliance Filing at 2, note 2 (citing to Rehearing Request at 20-24).
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an Offer of Settlement in Docket No. RPO0-332-000 (ANR's Order No. 637 proceeding),
which, if approved, will provide generdly gpplicable criteria governing the right to change
primary points.

13.  Withregard to the MDQ adjustment provisions, ANR gtates that dl of the various
provisons in the different agreements were tailored to meet the particular circumstances
of each shipper. ANR, therefore, arguesthat it is ingppropriate to insert these narrowly
drawn provisonsinto generaly applicable rate schedules. ANR contendsthat it isalso
inappropriate to provide al shippers with aright that was negotiated by it with one shipper
in light of the risks and rewards relating to that one shipper. Furthermore, ANR contends
that each provison was part of an overall negotiation in which it agreed to provide a shipper
with desred flexibility based on the unique economic circumstances associated with the
particular service agreement and the requested flexibility. ANR explainsthat the decison
to provide the flexibility to adjust MDQ involves a cost-benefit andyss thet differsin
every negotiaion, and therefore it isingppropriate to include aright to adjus MDQ in a
generdly gpplicable rate schedule.

14.  ANR datesthat it sought to develop generdly applicable MDQ reduction provisons
but was not successful in this endeavor. ANR explains that the shippers overwhemingly
preferred to retain the individualy negotiated provisions because they were tailored to
meet their particular needs as opposed to generaly applicable provisons. ANR adds that
the shippers were reluctant to modify their existing contracts until the Commission
carifiesits policies on negotiated rates, negotiated terms and conditions, materia
deviations and non-conforming agreements. Until this happens, ANR argues that it and its
shippers do not have aclear and mutua understanding of what types of provisionsit can or
cannot individually negotiate. Consequently, ANR asks the Commission to accept its
compliancefiling, find that ANR cannot provide the MDQ adjustment provisions under a
generdly applicable rate schedule, and approve the agreements as either negotiated rate or
non-conforming agreements. If the Commission does not accept its compliance filing on
thisissue, ANR requests the Commission to grant rehearing.

HThe Commission found that ANR's compliance filing on this issue diid not fully
comply with the December 20 order or the Commission's Order No. 636 and 637 policies
concerning the ability of the replacement shipper to obtain or change primary points.
Therefore, in Docket Nos. RP00-332-002, RPO0-332-003, RP00-597-002 and RPO3-
182-000, the Commission accepted the proposa subject to modification.



Docket No. RP99-301-027, &t 4.

[Il.  Request for Rehearing

15. Inits request for rehearing, ANR argues that the Commission erred by accepting the
agreements subject to conditions because the agreements are negotiated rate agreements
that are consigtent with Commission paolicy, precedent and ANR's tariff. ANR contends
that the Commission dso erred when it found that the provisons contained in the subject
agreements are negotiated terms and conditions. ANR aso contends that the Commission
erred when it modified existing policy with respect to negotiated rates and the submisson
of non-conforming agreements because ANR believes the Commission ignoresiits history
of alowing it to mutualy negotiate agreeable terms and conditionsin service agreements.
Inits comments, WDG agrees with ANR and dates that the Commission previoudy
permitted parties to negotiate non-rate provisions that do not relate to operationa
conditions and that do not adversdly affect service to any other shi pper.12

16.  With regard to the specific MDQ adjustment provisons, ANR dates that severa of
the WPSC agreements contain detailed rights to decrease and increase MDQ which were
negotiated in exchange for the agreed-to-rate, and were designed to address specific
requirements of WPSC.2® Once ANR effectuates a reduction, it states that WPSC has the
right to increase its MDQ to restore the quantities previoudy reduced, subject to specified
limitations and conditions. ANR contends that it makesllittle sensefor it to insart into a
generdly applicable rate schedule a provison that adlows MDQ reductions up to 57% of
the total MDQ, not to exceed a stated aggregate MDQ level in severa contracts,
particularly since the provision was designed only for WPSC's specific circumstances.
Therefore, ANR assarts that these provisons are not conducive to incluson in ageneraly
gpplicable rate schedule.

12WDG Comments at 1 (citing ANR's Request for Rehearing at 5-11).

BANR negotiated various reduction right provisons: (1) conditioned upon the Sate
requiring the unbundling of the merchant and trangportation function; (2) permitting a
reduction of MDQ by no more than 15% in any year, nor more than 57% in tota during the
term of the contract, and no more than an aggregate annua amount under a group of
agreements; and (3) providing WPSC with the right to seasondly adjust the no-notice
entitlement of its no-notice service, provided that ANR receives the same revenuesin the
twelve months following the adjustment after taking into consideration WPSC's other
reduction rights.
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17. ANR datesits bdief that the Commission accepted the Utilicorp MDQ reduction
provison and the buyout provison in the July 3 letter order'* because it does not appear
that the Commission required any further demonstration with repect to these provisons.
Therefore, ANR seeks clarification about whether the Commission accepted the subject
provisons. If the Commission denies clarification and refuses to accept the MDQ and
buyout provisons as part of the negotiated rate agreements, ANR seeks rehearing of the
July 3 letter order.t®

18.  ANR dso arguesthat the Commisson erroneoudy treated the provison alowing
changes in MDQ, maximum storage, and injection and withdrawa quantities under sorage
agreements as a negotiated term and condition.’® ANR explansthat, in itsfiling to change
the fuel use percentage in Docket No. RP01-467-000 (filed afew days before the July 3
|etter orders were issued), it sought to make the MDQ storage provisions generdly
goplicable by adding the provisonsto its pro forma service agreement. ANR dates that
severd of the WPSC agreements contain asimilar provision which alows WPSC to fully
utilizeits MDQ on an upstream pipeline. ANR argues the Commission should gpprove this
provison because it is not materidly different from the provison in Docket No. RPO1-

14See 96 FERC 1 61,016 (2001).

ISANR alleges that in aMay 2, 2000 letter order the Commission accepted
negotiated rate agreements between ANR and WPSC that contained smilar MDQ
adjustment provisons. According to ANR, the Commission stated that "ANR's contracts
with WPSC are trested as negotiated rate transactions because they al contain provisons
alowing adjustments of rate components as a result of surcharges effectuated after
November 5, 1999, and or permit reductions or increasesin entitlements.” Asmore fully
discussed below, the MDQ adjustment provision in any of the subject agreements
conditutes a materia deviation in anon-conforming contract because it is a negotiated
term and condition of service, thereby requiring ANR to modify its tariff to offer the
negotiated serviceto dl its customers.

18 ccordi ng to ANR, this provision alows the shipper to maintain the MDQ
ddivered to its city gate by taking a certain amount of gas from storage depending upon
what its annual fudl use percentage may be, as determined by what is gpproved when ANR
filesannualy to recdculae its fud use percentage.
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467-000%" And, because it does not affect the operation of ANR's system, ANR argues that
the provison is properly included in a negotiated rate agreement.

19.  With regard to the provisons giving shippers the right to change primary points,
ANR dates that the agreementsin Docket No. RP99-301-021 with GM dlow GM to
change primary points (1) subject to available capacity and an agreement asto price'® and
(2) by redigributing GM's MDQ initsfour FTS-1 agreements, al of which have different
primary routes’® ANR also explains that the agreements with WPSC have different receipt
points within ANR's Joliet Hub and adelivery point at the Joliet Hub, and therefore
effectively provide a hub-to-hub transportation service. ANR arguesthat, by providing for
such rights, it alows WPSC to changeits receipt points within the hub by reducing MDQ
under some contracts and increasing MDQ under other contracts. ANR dates this
provisonisakin to aright to change primary points through an MDQ redigtribution. ANR
explansthat it included this same provison on atariff sheet that it filed in an earlier WPSC
negotiated rate agreement that the Commission approved last year.20

20. Findly, ANR believes that the Commission should approve the provison in the
Utilicorp, GM and PCS agreements that permits a shipper to redistribute its MDQ among
various primary points because it will provide the flexibility those shipper desires. ANR
argues that none of the three mechanisms the Commission referenced in the letter orders
(capacity release, capacity trading or contract amendments) permit the redistribution of
capacity by the same shipper operating under different contracts at different receipt or
delivery points. ANR explainsthat releasing or trading capacity requires another party and
it does not gpply to contracts held by the same shipper. ANR explains further that releasing

170n July 25, 2001, the Commission conditionally accepted the service agreements
subject to ANR filing a detailed description of one provison. See 96 FERC 161,107
(2001). ANR filed that information on August 9, 2001. In an unpublished director's letter
order issued on January 23, 2002, we accepted the August 9th filing as complying with our
directives.

8one PCS agreement (Contract No. 10327) alows the shipper to change the
primary point to any receipt point with a certain HUB, subject to available capacity, twice a
year.

¥ These provisons are aso found in the PCS, Dynegy and Reliant agreements.

2ANR Request for Rehearing at 16, note 22 (citing the redlined Substitute Origind
Sheet No. 14R that ANR filed and seeks to cancel in Docket No. RP99-301-016).
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capacity would only reduce MDQ; it would not effectuate achange in a primary point by
aso increasng MDQ at another point as contemplated by the MDQ redistribution
provison. ANR dates that the ability to request an amendment is not the same thing asa
contractua right because, at the time it negotiates a contract, a shipper can negotiate for
this right in exchange for the rate thet it iswilling to pay and the term of service to which it
iswilling to commit. ANR arguesthat, dthough a shipper can dways negotiate a different
rate or term when it seeks to change a primary point by amendment, the Commission
should aso permit the shipper to negotiate for that right when initidly negotiating the
contract, since the result is the same and no shipper isharmed. ANR argues that the
Commission's decision ignores precedent in which the Commission held that changesto
primary points "is a contractual matter to be negotiated by the partieﬁ'21

V. Discussion
A. MDQ Adjustment Provision

21.  ANR arguesthat the Commission should have accepted the MDQ adjustment
provisions as part of anegotiated rate agreement. The Commission has addressed dmost

identical MDQ provisions and the arguments raised on rehearing in aprior ANR negotiated

rate proceedings in Docket No. GT01-25-000.22 We determined that:;

... the MDQ adjustment provision is an impermissible negotiated term and
condition of service because it presents too much potentia for undue
discrimination, unlessit is offered in ANR's tariff pursuant to generaly
gpplicable conditions. . . . While a pipeline may place reasonable conditions
on the negotiation of contract demand reduction rights?® these condiitions
must not be unduly discriminatory.

2LANR Request for Rehearing at 19 (citing ANR Pipeine Co., 73 FERC {61,288 at

61,800 (1995), reh'g denied, 75 FERC 1] 61,083 (1996).
22500 97 FERC 1 61,224 at 62,021-62,026.

23We stated that, for example, it may be reasonable for a pipdineto tie contract

demand reduction rights to certain events, such asthe closure of the plant being served by a

particular contract or, in the case of an LDC, aloss of customers through retail unbundling
or abypass.

-10-
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We continue to believe that our concern about the potentia for undue discrimination in the
offering of contract demand adjustment rights is justified when a pipeline negotiates
narrowly drawn rights to reduce contract demand with customers who have larger contract
demands. We remain convinced that requiring the pipeline to file generaly gpplicable

tariff provisons setting forth the conditions under which it will offer contract demand
reduction rights is the best means of assuring that the shipper will negotiate thoserightsin
anot unduly discriminatory manner because it will require the pipdine to grant Smilar

rights to similarly situated customers®* In fact in May 2002, after ANR submitted the
ingtant rehearing request, ANR filed under Section 4 of the Naturd Gas Act (NGA) to
incdude in its tariff atariff provison setting forth the generdly applicable conditions under
which it would offer contract demand reductions. The Commission gpproved that proposal
with modifications®® Therefore, ANR now offers contract demand reduction rights
through generdly applicable tariff provisons, consstent with Commission policy. ANR
presents nothing in its arguments in the compliance filing or on rehearing that would cause
us to change our position that the implementation of such a generdly gpplicable tariff
provison isthe best means of assuring that these vauable rights are offered on anot unduly
discriminatory basis.

22. Weadso rgect ANR's argument that we should approve the provision in the WPSC
agreements alowing changes in MDQ, maximum storage, and injection and withdrawal
quantities under storage agreements because it is smilar to the Commission's gpprova of
ANR's storage service in RP01-467-000.2° We approved the MDQ adjustment provision in
that proceeding to reflect the increase or decrease in the Commission-gpproved fuel
reimbursement percentage, which is independent of any shipper action or the result of any
specific negotiation between ANR and a shipper. Therefore, we deny the request for
rehearing of our decision concerning the MDQ adjustment provision.

%psthe parties point out, in two cases involving Tennessee Gas Pipdine Co.
(Tennessee), the Commission held that the parties may negotiate provisions permitting the
termination or reduction of service as part of negotiated rate agreements. We treated those
provisons as covering the rate and the term of the agreement, concluding that such matters
could be negotiated under the Commission's negotiated rate policy. See 87 FERC 161,206
(1999) and 89 FERC 161,033 (1999). However, we reconsidered that holding and changed
the policy. See 97 FERC 1 61,225 (2001).

?5see ANR Pipeline Co., 99 FERC 61,310 (2002), darification granted in part,
101 FERC 61,246 (2002).

26See note 17 supra.

-11-
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23.  The parties adso contend that the Commisson's compliance filing requirement
effectively treats the MDQ adjustment and buyout provisions as negotiated terms and
conditions of service of the type Order No. 637 refused to authorize. In essence they
argue, the Commission equates materia deviations with negotiated terms and conditions of
sarvice. The parties believe that Order No. 637 defined negotiated terms and conditions of
service more narrowly to involve only matters related to operational conditions of
transportation service on the pipeline. They argue that the level of a customer's MDQ and
the buyout of the contract do not relate to operationa conditions. Therefore, ANR
contends the Commission should consider the provisions at issue here as permissible
negotiated rates since Section 30 of ANR's GT& C authorizes it to negotiate rates. For the
reasons stated in prior orders addressng ANR's negotiated rate filings, the Commission
rejects these arguments 2’

B. Primary Point Provisons

24.  The provisons permitting primary point changes are non-conforming provisons.
Applying the Commission's analysisin ANR's Docket Nos. GT01-25-001, RP99-301-049
and RP99-301-051 proceedi ngs,28 we find that the specid provison permitting shippersto
change a primary point without following the regular tariff procedures could adversdy

affect other shippers seeking primary point cgpacity from the pipeline. It follows that the
shipper with the specid provison would have a priority for obtaining the primary point
cgpacity. Thus, this specid right to change primary pointsis contrary to Commission

policy.

25. ANR gatesthat, inits Order No. 637 proceeding in Docket No. RPO0-332-000, it
has proposed atariff provison as part of a settlement agreement that would give dl its
shippers aright to change primary points subject to generally applicable conditions.
Although the Commission gpproved the settlement in an order issued on December 20,
2001,%° subject to modification and conditions, we did not approve the primary point
provision which proposed to give shippers alimited right to change primary points and not

2"see ANR Pipeline Co., 97 FERC 1 61,224 (2001); 98 FERC {61,170 (2002);
98 FERC 1 61,175 (2002); 100 FERC 1 61,348 (2002) and 100 FERC { 61,350.

283500 ANR Pipeline Co., 100 FERC 61,348 and 100 FERC 61,352 (2002).

2ANR Pipeline Co., 97 FERC 1 61,323 (2001).
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as broad aright as proposed in the provisons at issue in the instant proceedi ngs30 This
aspect of the settlement was renegotiated and in an order issued in April 2003, in Docket
Nos. RP00-332-002, RP00-332-003, RP0O0-597-002 and RP03-182-000, the
Commission found that the revised provisons il failed to comply with our policy and
required further changes. In any event, there is no need for a separate primary point change
provison in the ingtant agreements becauise the shippers here will have the sameright to
change primary points as ANR's other customers, as provided in whatever tariff provisons
we ultimately approve in ANR's Order No. 637 proceeding. Accordingly, ANR must
remove the provision from the agreements at issue.

26. Finaly, we view as erroneous ANR's contention that we have a policy that achange
to aprimary point is a negotiable contract matter.3! ANR takes the Commission's
statement in aprior ANR proceeding out of context.*? Any changes to primary points,
though amatter of contract between the parties, may not be unduly discriminatory and must
be pursuant to generaly applicable tariff provisons. Accordingly, wergect ANR's
argument on thisissue.

C. Right of First Refusal

27. In its compliance filing, ANR argues that the ROFR provison is not a materia
deviation because negotiated rate agreements entered into after the effective date of Order
No. 637 are not dligible for ROFR.2® The agreements at issue here provide that the shipper
would have a ROFR under Section 22 of ANR's GT& C, notwithstanding the fact that the
shipper would otherwise have been indligible for thisright under Section 22.2. The
Commission directed ANR to explain why it considers the shipper indigible for a

regulatory ROFR, since the current tariff provides a ROFR to dl firm shippers with

contract terms of ayear or more.

28. In response, ANR points out that it has filed pro forma tariff language in its Order
No. 637 compliance filing that would limit the ROFR to maximum rate shippers, unless

30seeid. at 62,478-62,482.
31see ANR Request for Rehearing at 19.
32ie note 19, supra

33ANR Rehearing at 27 (citing Order No. 637-A, FERC Stats. & Regs|[Reg.
Preambles] 131,099 at 31,634-35 (2000).

-13-
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ANR and the shipper agree otherwi =3 ANR requests the Commission to find thet the
contractual ROFR provision addresses the term of the contract and is not a materia
deviation under Order No. 582.3° However, ANR statesthat it agrees with the Commission
that, if the contracts at issue are accepted as a non-conforming recourse rate agreement, the
shippers would be digible for ROFR under Section 22.2 of the GT& C as revised pursuant
to Order No. 637 because the agreements are maximum rate contracts.

29. Since the Commission previoudy accepted the contracts a issue here as non-
conforming recourse rate agreements;, it is clear that the shippers will have a ROFR,
regardiess of the acceptance of ANR's Order No. 637 filing. Accordingly, the ROFR
provison in the service agreementsis superfluous. We direct ANR to remove this
provison from the agreements.

D. Other Provisions
1. Aggregation of Gate Stations

30. ANR daesthat the provisons reating to the aggregation of gate Saions are
expressy contemplated by Rate Schedule ETS (enhanced transportation service).
According to ANR, Section 2(€) of this rate schedule alows a shipper to obtain additiona
swing capability by aggregating gate sationsinto asingle ddivery point and to teke gas @ a
higher hourly rate than under ANR's other rate schedules. ANR dtates that the severa
WPSC agreements reflect the parties agreement to this aggregation and describe the types
of eventsthat might affect ANR's ability to operationdly include al of the gate Sations that
are currently included in WPSC's delivery point grouping. These provisons aso confirm
that specific events will not result in the removal of any gate stations from the group.

31l.  ANRassatsthat it cannot make these types of provisons generaly available
because they are unique to the gate stations involved and highly fact-specific.

Consequently, ANR requests the Commission to accept these provisons on rehearing. We
grant rehearing on thisissue. Since theright to aggregate gate station is expresdy
contemplated by the ETS rate schedule, it does not congtitute a negotiated term and

31d. (citing to Fifth Revised Sheet No. 162 of ANR's GT&C filed in Docket No.
RP00-332-000 on July 10, 2001).

%Filing Requirements for Interstate Natural Gas Companies, Docket No. RM95-3-
000, 72 FERC 161,300 (1995).
3BANR Request for Rehearing at 22.
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condition of service. Incluson of such termsin any individua shipper's contract does not
give that shipper adifferent quality of service than that offered dl shippers under the rate
schedule.

2. Enhancement Rights

32.  ANR datesthat the provison (giving WPSC the right to receive any enhancements
or improvements to its services and ANR the right to collect incrementa charges for such
enhancements) smply darifiesthat, if ANR amendsits rate schedules to improve or
enhance its services, WPSC would be entitled to such enhancements. ANR explains that,
ingtead of deviating from its tariff, this provison just assures WPSC that it is entitled to
any future improvements or enhancements provided for in the tariff. WPSC recaives
service under an effective rate schedule in ANR's tariff. Any changes to the rate schedule,
including improvements or enhancements would gpply equaly to both negotiated rate and
recourse rate customers. Consequently, we find these provisions superfluous and,
therefore, direct ANR to remove these provisions from the agreements.

3. Increase of Throughput Provison

33.  ANR datesthat the provison in the WPSC agreement dlowing ANR to increase the
dally authorized throughput of the Pembine gate station conformsto certain tariffsfiled in
Docket No. RP01-493-000.3" ANR states thet it serves this gate dation by delivering gas
to an interconnection with Michigan Consolidated Gas Company (MichCon) whereit is
redelivered by MichCon to Pembine through an exchange agreement between ANR and
MichCon. According to ANR, WPSC desired the assurance that it will have sufficient
capacity to serve an additiona |oad behind that gate station, and given the smdll load
involved, ANR dates that it was confident it could obtain such rights from MichCon to
providethis assurance 8

3"The tariff sheets provide for agenera waiver of the "shipper must have titie® rule
to enable it to transport gas for others on acquired off-system capacity. The subject tariff
sheets were accepted, effective August 22, 2001, by a Director's L etter Order issued on
August 16, 2001.

BANR Request for Rehearing at 23. The specific contract provision at issue
provides that "ANR agrees to increase the authorized ddlivery throughput of the Pembine
gate station from 2,650 Dth/day to 4,000 Dth/day. Such increase shdl become effective
sx (6) months after WPSC provides written notice to ANR requesting the increase.”

-15-
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34.  Thetariff sheetsfiled and accepted by the Commission in the August 22, 2001
Directors Letter Order in Docket No. RP01-493-000 merely allow ANR to purchase off-
system capacity and use it for the benefit of its customers without ANR having title to the
gas. Thetariff sheetsdo not provide shippers on ANR's system with an automatic right to
increase cgpacity under existing contracts. To the extent a contract for off-system capacity
creates additiona capacity on ANR's system, the otherwise applicable capacity alocation
provisons of ANR's tariff would control the awarding of capacity. Accordingly, we deny
rehearing on thisissue.

4. Waiver of Penalty Provison

35. ANR satesthat, consstent with Order No. 637's requirement that pipelines adopt a
no-harm, no-foul rule regarding the imposition of pendties, the Order No. 637 settlement
proposa filed in Docket No. RPO0-332-000 amends its tariff to provide for the waiver of
pendties where the impogtion of pendties was unnecessary to prevent the impairment of
relidble service. ANR datesthat it agreed to the tariff change, even if the partiesrgect the
settlement to satisfy WPSC's wish for exemption from pendties that were beyond ANR's
control. ANR assertsthat it isingppropriate to include such a provison in agenerdly
goplicable tariff.

36. It does not appear that thereisaprovison in any of the WPSC agreements
pertaining to thisissue, nor did the Commission addressthisissuein itsinitid order on the
WPSC agreements. It isnot clear why ANR raised thisissue on rehearing. Nevertheess,
the waiver of pendty provison was proposed as part of ANR's generdly applicable tariff in
ANR's Order No. 637 settlement proceeding. Therefore, there exists no need for a
separate waiver of pendty provison in the individualy negotiated agreements since pendty
waiver rightsinure to dl shippers as provided in ANR's generaly applicable tariff.

5. Discharge of Liability

37. ANR datesthat it agreed not to seek reimbursement from WPSC in the event of a
payment default by a replacement shipper if certain conditions are met. According to ANR
this provison conformsto Section 21.2 (c) of its GT& C which provides that:

Trangporter and Shipper may, in connection with a Negotiated Rate
Agreement under afirm rate schedule, agree upon payment obligations and
crediting mechanisms in the event of a capacity release thet varies from, or
arein addition to, those st forth in section 21.2, provided, however, that
terms and conditions of service may not be negotiated.

-16 -
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In addition, ANR dtates that, on June 25, 2001 in Docket No. RP01-467-000, the
Commission accepted arevision to Section 21.2(a) of ANR's tariff that now permits ANR
and a shipper to agree that areleasing shipper will not be ligble to ANR for payment
defauilts by replacement shippers even when the release is not a maximum rates>® Thus,
incluson of such a provision in the agreements at issue does not give a shipper a different
qudity of service from other shippers snce such aright is offered pursuant to a generaly
goplicable tariff provison. Therefore, we grant rehearing on thisissue.

6. Lack of an OFO Provision

38.  ANR datesthat the Commission erred in its belief that certain agreements with
WPSC are not consstent with Section 9 of ANR's pro forma service agreement because
they do not contain OFO provisons. ANR explains that the agreements do not have OFO
provisions because, in a June 25, 2001 order issued in Docket No. RP01-467-000,% the
Commission accepted ANR's proposed deletion of Section 9 from its pro forma service
agreement. ANR dates that the agreements at issue now conform to ANR's tariff which
contains ANR's OFO provisons. The Commission accepts ANR's explanation and grants
rehearing.

7. Extension of Terms

39.  TheDynegy and Rdiant negotiated rate agreements had a provison that would alow
them to redesignate their primary ddlivery points and/or redistribute their MDQ among the
FTS-1 trangportation agreements and the FSS (Storage) agreements which effectively dlow
the shippers to change ddlivery points within a defined group of points** The Commission
determined a provison that redistributes MDQ and changes primary delivery points across

39Section 21.2(a) provides, in pertinent part, that "[u]nless otherwise agreed by
Transporter, the Reasing Shipper shdl remain fully liable to Transporter for dl
reservation charges, including reservation type surcharges and direct bills, unless
placement Shipper has agreed to pay Transporter maximum rates, and to accept all
obligations of the Releasing Shipper under the Releasing Shipper's Agreement for the
remaining term of such Releasing Shippers Agreement.”

4OANR Pipeline Co., 96 FERC {61,107 (2001).

“LANR stated that, concurrently with the June 4, 2001 negotiated rate filings, it
made another negatiated rate filing seeking a determination that this provisonsisnot a
meateria deviation to its pro forma service agreements. We stated in the July 3 letter order
that we would rule on thisissue in that filing.
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contractsis amateria deviation and effectively negotiates aterm and condition of service.

ANR clamed that the terms of the FTS-1 and the FSS agreements were the same. However,
because ANR did not file the FTS-1 agreements in the June 4, 2001 filing, we directed

ANR to file them in the compliance filing. ANR filed the subject agreements; therefore,

they arein compliance.

The Commisson orders:

(A) ANR'sexplanation in its compliance filing about its inability to provide
primary point changes or MDQ adjustment rights through generaly applicable tariff
provisonsis reected because such rights must be provided via generadly applicable tariff
provisons to prevent undue discrimination amnong shippers.

(B) ANR'sexplandion in its compliance filing concerning the ROFR provison is
accepted.

(©) Rehearing is denied concerning the primary point changes and MDQ
adjustment provisons because such provisons are amaterid deviation in a non-conforming
contract condtituting a negotiated term and condition of service and requiring ANR to
modify its tariff to offer the negotiated service to dl its cusomers. Rehearing isaso
denied concerning increasing the daily authorized throughput.

(D) Rehearing is granted concerning: (1) the aggregation of gate Sation provisons,
(2) the right to receive any enhancements or improvements in services, (3) relieving the
shipper of ligbility the event of a payment default by a replacement shipper; and (4) the
OFO provisions because such rights are consistent with, or expresdy permitted by, ANR's
tariff or contemplated by rate schedules.

(E) ANRisdirected to refile dl agreements that are not yet in compliance,
By the Commission.

(SEAL)

Magdie R. Sdas,
Secretary.



