UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissoners: Pat Wood, 111, Chairman;
William L. Massey, and Nora Mead Brownell.

FPL Energy New England Transmisson, LLC Docket No.  EG03-50-000

ORDER DENYING APPLICATION FOR DETERMINATION OF EXEMPT
WHOLESALE GENERATOR STATUS

(Issued May 19, 2003)

1. On March 21, 2003, FPL New England Transmission, LLC (FPLE NET or
Applicant) filed an gpplication for determination of exempt wholesale generator (EWG)
gtatus pursuant to Section 32 of the Public Utility Holding Company Act of 1935, as
amended by the Energy Policy Act of 1992 (PUHCA).! In this order we deny the
Applicant's request for EWG status based on the discussion below.

Background

2. Applicant submitted a sworn statement by a representative legaly authorized to bind
Applicant gating that:

a) Applicant will be engaged directly and exclusively in the business of owning and
operating an undivided interest in the interconnection transmisson facilities (IT facilities),
which are part of an ligible facility. Applicant's direct parent, FPL Energy Seabrook, LLC
(FPLE Seabrook) owns an 88.23 percent interest in Seabrook Station, a1,161 MW
generaing facility located in Seabrook, New Hampshire, and is engaged directly in the
business of wholesde sdes of dectric energy.

b) No portion of the IT facilitieswill be owned or operated by an "dectric utility
company" that is an "affiliate’ or "associate company, "as defined in PUHCA, of Applicant.

115 U.S.C. § 79z-5a (2000).
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c) ThelT facilities conditute "digible facilities’ as defined in Section 32(a)(2) of
PUHCA because such facilities are interconnecting transmission facilities necessary to
effect asde of ectric energy a wholesale.

d) Therewill be no leasesinvolving the IT fadilities, including leases to any United
States public utility company or to any ffiliate or associate company of any United States

public utility company.

€) FPLE NET isan "dfiliate’ or "associate company,” as defined by PUHCA, of
Horida Power & Light Company.

f) A rate or chargefor, or in connection with, the congtruction of the IT facilities
was in effect under sate laws on October 24, 1992. However, dl state consents have been
obtained by FPLE NET's predecessor in interest, FPLE Seabrook, and have been submitted
to the Commission. The Commission granted EWG satus to FPLE Seabrook based on the
state consents? The T fadilities currently owned by FPLE Seabrook as an EWG, are
outsde of the dtate ratebase. The transfer of facilities from an EWG to FPLE NET does
not require further state consents.

3. FPLE NET explainsthat currently its parent, FPLE Seabrook, owns an 88.23 percent
interest in Seabrook Station and Sesbrook Station's I T facilities: Applicant states that the

IT facilities are necessary to reliably interconnect Seabrook Station to the interstate
transmission system, and to thereby enable FPLE Seabrook to effect sales of eectric

energy at wholesde. In Seabrook, the Commission granted EWG status to FPLE Seabrook
with the IT facilities condtituting part of the digible facility. FPLE Sesbrook's 88.23

percent interet inthe I T facilitieswill be transferred to FPLE NET and will be the "digible
fadility."

4, According to Applicant, the I T facilitiesinclude al equipment in the 345 kV
Seabrook substation beyond the disconnect link on the high-side of the Generator Step-Up
transformer for Sesbrook Station.* FPLE NET aso states that the I T facilities tie together

2See FPL Energy Seabrook, LLC, 101 FERC 1 62,042 (2002) (Seabrook).

3The remaining 11.77 percent of the IT facilitieswill be owned by Massachusetts
Municipad Wholesde Electric Company (MMWEC), Taunton Municipd Lighting Plant
(Taunton), and Hudson Light & Power Department (Hudson). The minority interest will not
be part of the digible facility.

“The goplication states that the equipment includes, but is not limited to, conductors,
(continued...)
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three 345 kV transmission linesin NEPOOL and are under the direction and control of 1SO
New England, Inc. (1ISO-NE), the independent transmission system operator for NEPOOL..
According to Applicant, the IT facilities are classfied as Pool Transmisson Facilities

(PTF) under the NEPOOL Open Access Tranamission Tariff (OATT). Applicant Sates that
FPLE Seabrook's transfer of the facilitiesto FPLE NET will dlow Applicant to better
facilitate record-keeping in accordance with the Uniform System of Accounts, and will
improve rdiability of the NEPOOL transmisson sysem. Another benefit according to
Applicant, will be cost tracking for the I T facilities separately from the generating

facilities. Applicant dso states that trandferring the facilities into a separate entity will
facilitate developing a record establishing revenue requirements with respect to PTF
facilities, and will dlow it to recoup costs expended performing operation and maintenance
activities. Applicant states that it will also gpply to NEPOOL for membership asa
Transmisson Provider.

5. FPLE NET dates that the term "digible facilities’ includes interconnecting
trangmisson facilities such asthe I T fadilitiesin the ingant circumstance, and thet the
language in PUHCA Section 32(a)(2) expressy includes "interconnecting transmisson
facilities necessary to effect asale of dectricity a wholesde'™ According to Applicant,
the Seabrook Station and the I T facilities currently comprise FPLE Segbrook's "eligible
facility," and to transfer only the IT facilitiesto awholly owned subsdiary (FPLE NET),
should have no effect on the previous determination. Applicant argues that after the
trandfer, the I T fadilities done will continue to meet the definition of an "digible facility”
because the IT facilities are necessary to effect the sde of eectric energy a wholesale
from an digible facility, and Applicant will be directly and exdusively engaged in owning
part of the dligible fadility.®

6. FPLE NET arguesthat the instant Situation is anadogousto that in Termoelectrica
U.S., LLC and Termodlectricade Mexicdi, S. DeR.L. de C.V., 102 FERC {61,019 (2003)
(Termoelectrica), where the Commission granted EWG status to an entity owning part of an
interconnection line, which was part of an digible facility. FPLE NET clamsthat it should

be granted EWG status based on Termoed ectrica because it will own part of an digible
facility, because the circumstances make it reasonable to have different entities owning the
generating facility and the interconnecting transmission facilities, and because FPLE

4(...continued)
buses, gas insulated bus ducts, wave traps, coupling capacitors, switches, surge arrestors,
breakers, rdlays and related equipment located in the 345 kV Seabrook substation.

®15 U.S.C. § 79z-5a(a)(2) (2000).

®Application at 9.
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Seabrook’s selling of power at wholesae can be imputed to its wholly owned subsidiary
FPLE NET congstent, it states, with Termoelectrica

Notice of Filings

7. Notice of the application was published in the Federal Register,” with interventions
and comments due no later than April 15, 2003. Timely motions to intervene and protest
were filed by United Illuminating Company (United) and Northeast Utilities Service
Company (Northeast).8 On April 3, 2003, FPLE NET filed an answer to the protests.
Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,® the ti mely,
unopposed motions to intervene of United and Northeast serve to make them parties to this
proceeding. Rule 213 of the Commission's Rules of Practice and Procedure,'° does not
alow an answer to aprotest. Accordingly, we will reject FPLE NET's answer.

Protests

8. United and Northeast both make severa arguments concerning FPLE Seabrook's
transfer of facilitiesto FPLE NET and its potential for cost recovery of generation
fecilities under NEPOOL. These matters are currently pending before the Commisson in
Docket No. EC03-69-000 and will not be addressed here. We will only address the
arguments having to do with whether FPLE NET satidfiesthe criteriafor ENVG saus!?

0. Both United and Northeast argue that FPLE NET should be denied EWG status based

on its gpplication to NEPOOL for "Transmission Provider” status. Northeast states that
under the NEPOOL OATT atransmission provider is an entity that does not make saes of
eectricity. United makes asmilar argument stating that being a Transmisson Provider

768 FR 16013 (2003).

8Northesst filed its motion to intervene and protest on behalf of the NU Operating
Companies, which include: The Connecticut Light and Power Company, Western
M assachusetts Electric Company, Holyoke Water Power Company, Holyoke Power and
Electric Company, and Public Service Company of New Hampshire.

918 C.F.R. § 385.214 (2002).
1018 C.F.R. § 385.213 (2002).

11see Entergy Nuclear Indian Point 3, LLC, 92 FERC 61,163 at 61,552 (2000)
(protests not raising any arguments asserting that applicant falled to satisfty EWG
requirements are irrdlevant).
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means that FPLE NET would be "in the business of providing transmisson service' to third
parties, and thus would not satisfy EWG requirements.

10. Northeast dso argues that FPLE NET will neither own any generation facilities nor
sl power at wholesale and therefore, cannot be an EWG as defined by PUHCA. Northeast
assarts that neither of the cases cited by FPLE NET support its application for EWG status.
In PPL Coldrip lIl, LLC et d., 88 FERC 161,281 (1999) (Cdldrip) the Commisson found
that EWG tatus was appropriate for atransmission provider because the facilities were
necessary to effect a sale at wholesde, and the transmission service offered was incidental

to the wholesale sdles. Northeast contends that such is not the case with FPLE NET
because its primary business would be serving as a"transmission provider." According to
Northeast, Termoelectrica also does not apply to FPLE NET's situation. Northeast argues
that Termoelectrica was a cross-border facility benefitting the Cdifornia markets. More
importantly, Northeast argues, the interconnecting entity in Termoelectrica was not
proposing to serve as a "transmission provider” under the Cdifornia | SO.

Discussion

11. Based on the information in its gpplication, and for the reasons discussed below, we
find that FPLE NET isnot an EWG as defined in Section 32(a)(1) of PUHCA, and
therefore we deny its gpplication.

12.  Whilewe gtated in Termoelectrica, that Section 32 of PUHCA clearly defines
"digible fadlity" asincluding "interconnecting transmission facilities necessary to effect a
sde of dectric energy a wholesale? we find that the situation in Termoelectrica can be
distinguished from the indant facts. The interconnecting transmission facility in
Termoelectricawas Smply aradid line connecting the generator to the California power
grid. Here, the determination is not as easly made. The facilitiesin question are not
merdly atransmission line connecting the generator to the grid, but include al of the
interconnection facilities within the Seabrook substation that tie together “three mgor 345
kV transmission linesin NEPOOL, including one of the mgor North-South wholesale
transmission interfacesin New England."™® Due to this distinction, we find it is more of a
gretch of the Statute to determine that an entity that neither owns nor operates a generating
fadlity and that owns I T facilities described as being an integrd part of the wholesde

1215 U.S.C. § 79z-5a(a8)(2) (2000).

BFPLE NET application at 4.
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transmission system in the area, X regardiess of the existence of the relevant generating
fadlity, isan EWG.

13.  Whileinterconnection facilities done can conditute "digible facilities," we are not
persuaded in these circumstances that FPLE NET s facilities are interconnecting
transmisson facilities necessary to effect asde a wholesde. While these facilities were
previoudy found, aong with Seabrook station, to be part of an digible facility, FPLE NET's
proposd to own the transmission facilities as a business separate from the ownership of the
Seabrook gtation, causes usto find differently thistime. We can dso distinguish the

ingant facts from the Stuation in Colgrip, which Applicant relieson. Providing
transmisson sarvice to third partiesin Coldrip was determined to be incidentd to the
gpplicant's primary business of operating asan EWG. Thiswasin part because the
gpplicant, PP& L Montana, was providing limited transmisson service under a pre-existing
contract, and the transmission line in question was built to effectuate wholesde sdes of
dectricity from the Colstrip generation facility.®® Such is not the situation here with FPLE
NET.

14. In EP Edegd. Inc., 68 FERC 1 61,265 (1994) (Edegdl), transmission service from
third parties to the Peruvian nationd grid was deemed "incidentd in nature’® to Edegd's
activities as an EWG because Peruvian law required privatized systemsto offer
transmission service under certain circumstances. Edega can dso be distinguished from
the present Stuation. The applicant in Edegd indirectly owned an interest in certain
generding facilities. And, to further distinguish between our present facts and those in
other precedent, the facilities here, according to Applicant, will beincluded in transmisson
revenue requirements that are used to determine NEPOOL RNS transmission rates. !’
Moreover, the Seabrook substation, according to Applicant, will be under the control and
operation of the ISO-NE, and thereis no information in the gpplication indicating how
much of FPLE NET's activity will be providing transmission service to FPLE Seabrook, and
how much it islikely to be providing to third parties. Based on the description of the IT
facilitiesin the gpplication, FPLE NET has not demongirated that any transmission service
provided would be "incidentd” to Applicant's owning or operating an digible fecility.

Ydats.
BCalgtrip at 61,869.

165ee dlso, Zond Systems, Inc., 81 FERC 161,001 (1997) (Applicant providing
transmission from generating facilities for wholesale sdes aswell as backup power to
entities purchasing wholesdle power deemed "incidentd to" sdes at wholesde).

YFPLE NET application at 5.
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15. Accordingly, we deny FPLE NET's arguments that its Stuation fadls within the
bounds of our prior determinationsin Coldrip and Termoel ectrica, '8 and therefore deny its
gpplication for EWG status because the I T facilities do not meet the requirement that
goplicants be "excdlusively in the business of owning or operating, or both owning and
operating, dl or part of one or more digible facilities and sdlling dectric energy at
wholesale*

The Commisson orders:

Accordingly, based on the information contained in this application, the
Commission denies FPLE NET's gpplication for EWG status as defined in Section 32(a)(1)
of PUHCA.

By the Commission.
(SEAL)

MagdieR. Sdas,
Secretary.

18Because we find that FPLE NET does not meet the exclusivity requirement of
Section 32, we do not need to reach the additiond issues of whether additiona state
consents are required and whether FPLE Seabrook’s wholesale sdles may be imputed to
FPLE NET.

1915 U.S.C. § 79z-5a(a)(1) (2000).



