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PROCEEDTINGS
(9:04 a.m.)

MR. MILLER: All right. Good morning. My name
is John Miller and I'm from the Commission's Office of
Energy Market Regulation. We are happy to welcome you to
this one day Commissioner led Technical Conference to
discuss considerations related to state adoption of carbon
pricing mechanisms in regions with reasonable transmission
organizations or independent system operators, also known as
RTOs and ISOs.

Before we begin with opening remarks, I wanted to
outline some logistics for the Conference. We will have two
panels this morning followed by a lunch break and two panels
this afternoon. We will also have breaks in between and
during panels as appropriate. Only the Commissioners,
Senator Whitehouse, panelists and a small group of
Commission staff will have speaking roles today.

This Conference is being webcast and transcribed.
However, the Conference is not being recorded for future
viewing. I would also like to remind all participants to
refrain from any discussion of pending, contested
proceedings. If anyone engages in these kinds of
discussions, a FERC staff member will interrupt the
discussion to ask the speaker to avoid that topic.

With those initial matters out of the way, I will
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now turn it over to Chairman Chatterjee to begin the
Conference.

CHAIRMAN CHATTERJEE: Thank you John and I want
to extend my sincere thanks to everyone who has taken the
time to join us today virtually. I've been looking forward
to this Conference and important discussion a great deal. I
have some brief remarks to share in a moment. Before I do,
I'm proud to announce that we have an extremely
distinguished guest who will get us started today.

It's a true honor and pleasure to introduce and
welcome Senator Sheldon Whitehouse of Rhode Island. Senator
Whitehouse is a senior member of the Senate Environment and
Public Works Committee. He cofounded the Senate Climate
Action Task Force to help build support for action on
climate change.

He sits on Senate Democrats Special Committee on
the Climate Crisis. Senator Whitehouse has introduced
legislation to put a fee on carbon establishing a market
incentive to reduce emissions while further generating
substantial revenue to be returned to the American people.

He also led the bipartisan Future Act, signed
into law in 2018 to help develop technologies that remove
carbon pollution from the atmosphere. He also helped to
secure infrastructure upgrades to support the deployment of

America's first off-shore wind farm off Rhode Island's
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coast.

On the EPW Committee, the Senator has worked to
extend the renewable energy tax incentives that support
hundreds of thousands of American jobs like the tax credit
to help strengthened a growing American offshore wind
industry. Senator Whitehouse helped to pass into law
bipartisan advanced nuclear legislation. His measures will
promote research and development and licensing for a next
generation of nuclear reactors -- technology that holds
tremendous promise for generating carbon free energy and
reusing spent nuclear waste.

In addition to EPW, he's a member of the Budget,
the Judiciary and the Finance Committees, a graduate of Yale
University and the University of Virginia School of Law.
Senator Whitehouse has served as Rhode Island's U.S.
Attorney and State Attorney General before being elected to
the United States Senate in 2006. Senator, thank you for
being here and without further ado, the virtual floor is all
yours.

Opening Remarks from Sen. Sheldon Whitehouse

SENATOR WHITEHOUSE: Well Neil, thank you for
that extremely nice introduction. I'm not sure how
distinguished I am, but I am grateful to you and to
Commissioner Glick and to other members of the Commission

for convening this important Conference and inviting me
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today.

Let me open with the threat proposition we face.
The recent bipartisan Commodities Futures Trading Commission
Report, drafted with major corporations like Cargill, O0il
Majors and leaders in finance, warns of a disorderly crash.
Major investors like BlackRock warn of a fundamental
reshaping of finance.

Freddie Mac warns of a coastal property value
crash worse than the 2008 mortgage meltdown. Virtually
every industrialized country's central bank warns of a
carbon bubble crash. A Stanford report just predicted that,
and I quote, "Global economic losses from climate change
could reach 23 trillion dollars," three or four times the
scale of the 2008 financial crisis.

These crash warnings focus separately on a
coastal property value crash, a separate carbon bubble and
insurance failure as risk becomes too unpredictable to
value. But nothing says all three can't happen. The
warnings are many, clear and well-founded, though we are
well and truly warned and virtually every warning that is
accompanied by a recommendation points to a carbon price.

So as to a carbon price, let me first dispel the
notion that carbon pricing has had its demise politically.
The recent Senate Democrats climate report discussed carbon

pricing at length. I have multiple Senate co-sponsors for
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my carbon fee bill. There are others. Our Senate
Democratic Deputy Minority Leader just launched his own
carbon fee bill.

It's an open secret that a Climate Leadership
Council type bipartisan carbon pricing bill is in the
offing. The MIT dashboard of climate solutions has carbon
pricing as the most effective intervention. Pretty much
every Republican official, or Republican leaning group that
have recommended a climate policy has landed on a carbon
price.

The centrist think tanks all recommend carbon
pricing. A thousand economists publicly signed on to carbon
pricing and even the polluter friendly Wall Street Journal
editors have published columns supporting a carbon price.
Carbon pricing makes eminent sense if you consider the
international monetary fund calculation that fossil fuel is
propped up by more than 600 billion dollar annual subsidy in
the United States.

It is not easy to see how market theory tolerates
a subsidy like that, flagrantly violating the negative
externalities principle. Carbon pricing has worked in the
Northeast's Regional Greenhouse Gas Initiative, generating
economic advantage.

As a global solution, it is readily border

adjustable and enforceable. And carbon pricing generates
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10

revenues that can be put to economically productive use.

Even the fossil fuel industry is slowly beginning to come
around to the idea that a carbon price may be in its best
interests. If you want to burn fossil fuel, you have to

deal with your carbon emissions.

If you want innovation to deal with carbon
emissions, you have to provide innovators a revenue
proposition. With a carbon price, carbon removal has a
revenue proposition. The trajectory of the fossil fuel
industry is clear. The choice is whether it's a hard
landing or a soft landing for shareholders and carbon
pricing will be more conducive to a soft landing.

Carbon pricing can be a fee on carbon emissions.
It can be an internal accounting adjustment as in many major
American corporations, it can be a factor in dispatch
calculations and it can inform policy, as has been confirmed
by many courts that have thrown out regulatory decisions for
failure to consider carbon pricing and the social cost of
carbon.

So I hope FERC considers all of these options,
both directly at the federal level, and by opening space for
regional grids in sovereign states to pursue carbon pricing
without a FERC impediment.

I will end where I began. When you are facing

the risks of an economic crash, it's hard to anticipate when
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the avalanche will start. It could be soon. It could be
devastating. So I urge everyone to participate as there's a
lot dependent on you getting this right. Because indeed a
lot does depend on all of us getting this right.

Thanks Chairman Chatterjee and have a terrific
conference.

CHAIRMAN CHATTERJEE: Thank you again Senator.
You've been a strong voice on so many energy issues
throughout your tenure and we at FERC have benefitted from
your engagement and interest in the issues we tackle. 1In
particular, you've been a champion of the work we've done to
eliminate market barriers to storage, and distributed energy
resources or DERs.

I appreciate your leadership and support on these
issues and am proud that we have been able to move forward
with both Orders 841 and most recently 2222. We are
grateful to have you help us frame this significant
conversation that we are having today and look forward to
continuing to work with you on critical energy issues.

Thank you so much for taking time out of your busy schedule
to be with us this morning.

SENATOR WHITEHOUSE: Glad to be with you sir.
Opening remarks of Chairman Chatterjee

CHAIRMAN CHATTERJEE: Now I want to also express

my gratitude to my colleagues -- Commissioners Glick and
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Danly for their work in collaboration to bring us here
today. As with any Technical Conference this required a lot
of staff work as well and some continued ingenuity as we
gather participants virtually. For that I want to thank the
team without whom we could not have organized this important
and timely discussion.

And of course, I want to thank all the panelists
for your time and perspectives. The statements and comments
you've submitted already, have advanced and enriched our
thinking on the topics we'll address today, and I look
forward to diving deeper into the issues with you all.

Your perspectives and voices are invaluable to
us. We are all here to address what boils down to a narrow
but critical topic. When states or regions adopt a carbon
pricing framework, what considerations does that raise for
FERC in the markets we oversee. There's no dispute that
states are actively exploring and adopting policies to curb
emissions, and diverse stakeholders have embraced carbon
pricing as an important tool in that effort.

Many of you view carbon pricing when correctly
designed and implemented, as having the potential to be an
efficient, least cost and transparent way to reduce
emissions. That's why groups like the Natural Gas Supply
Association have actively supported carbon pricing as a

critical tool for decarbonizing energy systems.
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All that said, although I've often shared my
personal belief on confronting climate change, and the role
clean energy resources can play in reducing emissions, I
want to be clear. We are not here today to focus on the
merits of various environmental policy goals or tools.

In any action we take I think a market based
solution is preferable to heavy handed regulations. But I
think it's important to be very clear about our starting
point today. FERC is not an environmental regulator. We
have neither the expertise, nor the authority to weigh in on
how best to curb emissions.

What we do have is the expertise and the mandate
to ensure just and reasonable wholesale rates. In our
modern construct, that requires us to ensure that the
organized wholesale markets we oversee, with their layers of
complexity, their diverse footprints and their constantly
emerging and evolving challenges, remain efficient and
transparent.

In doing so, we can continue to protect consumers
by ensuring a reliable supply of affordable energy at just
and reasonable rates. The conversation we're having today
is forward looking no doubt. And those state carbon pricing
policies were the impetus for the discussion. In my view,
it's a very natural extension of the important market

protective work we've been focused on during my time as
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Chairman.

I demonstrated my commitment to ensuring that
competition can continue to create value for consumers.
That's the consistent durable thread that binds the
Commission's most significant actions under my leadership.
You can see it in our work to ensure competitive capacity
markets and to knock down barriers to storage and DERs.

You can see it in our actions to modernize and
introduce competitive pricing principles under PURPA. You
can even see it in looking to the emerging issues we're
exploring like hybrid resources and barriers to offshore
wind. Competitive markets are, in my view, the smartest
path forward in this energy transition where our complex
energy markets cannot be hermetically sealed from state
environmental policies. That's just an undeniable fact.

And it's everything to anyone who's watched us
over the past several years as we've grabbled with the
thorny issues that arise at the intersection of state
policies and our markets. We're at a pivotal point when it
comes to these discussions -- a point that I think will
ultimately lead to action in some shape or form.

As states continue having these conversations
we've seen mounting pressure on lawmakers as well. And some
of the proposals that have been floated, while presumably

well intentioned, could actually bring with them more harm
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than good. That's why I think as we face this crossroads,
we have to take this issue head on. That's why I felt it
was important for FERC to convene this dialogue and explore
solutions from our pragmatic marked based lets.

So the focus here is about the reality facing
this Commission. As states and regions move forward with
carbon pricing policies, sometimes conflicting policies, how
do we ensure that our markets continue to deliver on their
promise? What is our role and what is our responsibility in
this moment?

To that end, we've gathered what I view as a
blockbuster lineup of experts and key voices representing a
range of interests. I couldn't be more pleased to jump into
today's conversation. I'll be especially attuned to the
discussion we're going to have at the outset about our
statutory authority and mandates under the Federal Power
Act.

I'll also be interested in the panelist's
insights as we drill down into topics that touch on the
efficiency and transparency in our markets. Ways to
approach complex issues like leakage and resource shuffling
and any potential implications for reliability and costs.

In preparing for today as I read the statements
and submissions of the panelists, I was struck by a common

theme. When it comes to grappling with these market issues,
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the perfect should not become the enemy of the good. These
issues are complex. The market footprints all differ and
the policies bubbling up within that differ.

We may not have all the answers. Indeed, we
almost certainly do not. But it's time for us to roll up
our sleeves and confront the questions head on. With that,
I'd like to give my fellow Commissioners an opportunity to
share any opening remarks they may have beginning with
Commissioner Glick.

Opening remarks of Commissioner Glick

COMMISSIONER GLICK: Thank you Mr. Chairman. And
I want to thank you at the outset for agreeing to the
request of a broad group of organizations that requested
this particular Technical Conference. I think it's very
timely and I want to commend you for agreeing to hold it.

Secondly, I wanted to start out for a second by
commending Senator Whitehouse. I don't think there's anyone
in the United States Senate that's worked harder, spoken
more passionately about the existential threat that climate
state poses, and I want to comment Senator Whitehouse for
the great work that he's doing.

You know I was thinking about the other day, I
was thinking about this Technical Conference. Thinking
about what is says about where we are as a nation in terms

of addressing the serious threat that climate change poses.
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And there's no doubt. All you have to do is open up the
newspapers or turn on the TV. Talk about the wildfires that
are occurring out west, the wildfire season is a lot longer
than it was before and the fires are certainly much more
ferocious than they were.

Hurricanes -- we have an unusually large number
of hurricanes this and many of them are hitting land. And
not only do we have a lot of hurricanes, but they're also
much higher in terms of intensity than they have been
before. We have very strong cold snaps and very strong
heatwaves.

I think of the heatwave we saw in the west back
in the middle of August was just unbelievable in terms of
the temperatures that we saw. And we also have significant
drought on occasions. And so we're in a situation that's
pretty clear to me and it doesn't matter whether it's to me,
but to the vast majority -- and I mean vast majority of
scientists around the world that we are in the midst of the
existential threat again that climate change poses.

Now at the federal level, we haven't really been
reading on this issue. And despite Senator Whitehouse's
best efforts, we are -- the federal government hasn't really
taken action. For better, for bad you could argue that.
Some people still argue this is a hoax. It's amazing to me

that that's the case, but we still hear that on occasions
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from some folks.

But while we don't see action at the federal
level, we're seeing a lot of action at the state level. The
states and also private entities, corporations, individuals
are taking action on their own. Very creative actions in
many cases. And so that brings us to the Technical
Conference that we're having today in the sense that we've
already seen a number of proposals for states that have
imposed -- at least regionally, imposed a price on carbon.

We've seen California adopt the cap and trade
system. And we're going to see a lot more of that from a
variety of states. States are going to take a lot of
actions -- creative actions aimed at addressing climate
change. And those actions have an indirect impact on
wholesale rates, which is obviously within the jurisdiction
of the Commission.

And so I think it's important that we take a
serious look at this. Now again Mr. Chairman, I wanted to
reiterate what you said just to, you know, point out and
really embellish the fact that this Conference is not about
FERC's authority, or FERC's wanting to set its own carbon
price.

As you pointed out and rightly so, FERC's not an
environmental regulator. That's up to other federal

agencies. That's up to Congress and that's up to state
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legislators around the country. And we're going to see
action from some of them at some point.

But that doesn't mean we don't impose carbon
pricing. As I said before it has an indirect impact on the
justice and reasonableness -- potential on the justice and
reasonableness and of the rates that are charged in
wholesale markets and also whether those markets are unduly
discriminatory.

And so I think I'm hoping to hear today from the
various panelists about Section 205 of the Federal Power
Act. An RTO or states, or some other entity files a request
under Section 205 to implement a change in tariffs, and RTO
tariff and ISO tariff based on trying to accommodate various
state original proposals in terms of imposing carbon prices.

I think we have not only the ability, but we have
the requirement to take a look at. So I want to hear from
the various panelists what is our legal authority there?

And how do we ensure that rates remain Jjust and reasonable
and not unduly discriminatory?

Finally Mr. Chairman, I wanted to make one last
point. Now as I mentioned before, states are taking a lot
of creative actions. It's not just in terms of carbon
emissions or carbon pricing. They're adopting clean energy
standards. They're adopting all sorts of proposals aimed at

preserving zero emissions generation.
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And it's not -- I don't think that it's up to us,
or it's not legally, we're not legally authorized, to
essentially block those state programs. I'm concerned that
some may view the situation in which FERC approves a
regional carbon price pursuant to an RTO as an excuse for
pre-empting or blocking state clean energy programs.

I think it's pretty clear under the Federal PAC
we don't have that authority. The courts have said that as
well. It's up to the states to determine what resource mix
they should have in their various states around the country.
And again, I don't want to be seen or anyone be seen, as
trying to use this particular topic as a way to block those
state programs. And I think that's not appropriate, not
legal, and certainly I don't think that's good policy as
well.

So with that I'll stop. But I want to thank the
panelists for coming from all over, for virtually
participating all over the country. And I look forward to
hearing your remarks and again, I want to thank you Mr.
Chairman, and commend you for moving forward with this
Technical Conference.

CHATIRMAN CHATTERJEE: Thank you Commissioner
Glick. Commissioner Danly.

Opening remarks of Commissioner Danly

COMMISSIONER DANLY: Good morning. I just want
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to start by saying I appreciate everybody's willingness to
join us this morning and for my colleague's opening
statements. The subject that I'm truly interested in right
now is the extent of the Commission's jurisdiction, what are
legal authorities and obligations are.

I'm much less interested in the question of
implementation. That's something that finally utilities can
work through and will have the opportunity to weigh the
merits of those filings if and when they come. What I want
to know is what our obligations are in the panelists' views
to ensure just and reasonable ways. I look forward to
getting into that subject in the first panel, thank you.

CHAIRMAN CHATTERJEE. Thank you Commissioner
Danly. And I'll turn it back over to John.

Panel 1: Legal Considerations for State-Adopted Carbon
Pricing and RTO/ISO Markets

MR. MILLER: Thank you Mr. Chairman. The first
panel today is entitled Legal Jurisdictions for State
Adopted Carbon Pricing and RTO ISO Markets. Each panelist
will introduce themselves and has the option to give initial
opening remarks of no longer than three minutes.

After that we will begin a question and answer
session. As we begin with opening remarks, we remind all
participants to refrain from any discussion of pending

contested proceedings. If anyone engages in these kinds of
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discussions, a FERC staff member will interrupt the
discussion to ask the speaker to avoid that topic.

I will call each panelist in turn to give their
opening remarks. At this time panelists, if you have not
yet switched on your cameras, please do so. First we have
David R. Hill of the Columbia University Center on Global
Energy Policy. Please go ahead with your remarks Mr. Hill.

MR. HILL: Good morning Chairman Chatterjee and
Commissioners Glick and Danly. Thank you very much for
inviting me to present some views today concerning the
integration of state carbon pricing and control regimes into
the FERC jurisdictional wholesale electricity markets. This
is an important topic and I'm pleased to be able to offer a
few thoughts on some legal considerations relevant to these
issues.

My views are explained more fully in the written
statement I have submitted for the record. But they can be
summed up here pretty quickly. Yes, I believe the authority
and jurisdiction exists under sections 205 and 206 of the
Federal Power Act for an ISO or an RTO tariff and market
design to integrate state carbon pricing and carbon control
policy. And it potentially could be unjust, unreasonable or
unduly discriminatory for it not to do so.

The plain words of the Federal Power Act give

FERC authority over rates and charges for or in connection
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with wholesale sales of energy, and all rules and
regulations affecting or pertaining to such rates or
charges. The courts have said that the rules or
regulations must directly affect rates, but just as the
Supreme Court found the wholesale demand response did, so
also may state carbon pricing and carbon control regimes
incorporated into a wholesale market design directly affect
jurisdictional rates and charges.

FERC has determined that it has sufficient
authority to direct and enable the development and operation
of competitive wholesale power markets. In the FERC v. EPSA
case, as you know the Supreme Court noted approvingly that
FERC undertakes, and this is a quote, "undertakes to ensure
just and reasonable wholesale rates by enhancing
competition."

FERC has done that by accepting or directing
rates, terms and market designs that promote market
efficiency, and seek to produce lower costs for consumers.
And it already has determined, correctly in my view, that it
has jurisdiction over wholesale energy sales that include
state-created renewable energy credits, emissions
allowances, and Regional Greenhouse Gas Initiative costs.

In the absence of preemptive federal laws or
regulations, states can lawfully establish their own climate

change policies and can price carbon. The FERC
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jurisdictional markets incorporation of state carbon pricing
would help promote the efficient and transparent markets
both FERC and the courts have support in the past.

Moreover, I think interpreting the Federal Power
Act, that FERC jurisdiction over the integration of state
carbon pricing in the wholesale power market designs may
well be compelled by applicable administrative law doctrine.

Of course, whether or not a sufficient factual
showing has been made in any particular case, to demonstrate
that a tariff filing is Jjust and reasonable under FPA
Section 205, or to show that an existing tariff is unjust,
unreasonable or unduly discriminatory under 206, depends on
the facts and circumstances in a particular case.

But I believe given an adequate factual showing,
the FPA gives FERC sufficient jurisdiction to allow or to
require the incorporation of state carbon pricing and
control policies into a FERC jurisdictional rate and market
design. Thank you very much for inviting me to participate
in this Conference today. Back to you John.

MR. MILLER: Thank you very much Mr. Hill. Next
up we have Kate Konschnik, Director of Climate and Energy at
the Duke University Nicholas Institute for Environmental
Policy Solutions. Go ahead please Miss Konschnik.

MS. KONSCHNIK: Thank you. Good morning and

thank you for convening this Technical Conference and for
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inviting me to speak. I'd like to make three initial
points. First, we have generation based and consumption
based state carbon pricing currently reflected in four power
markets.

Second, policies addressing greenhouse gases are
often treated as exceptional, which constrains our ability
to draw from experience. We need not focus exclusively on
the Commission's orders approving or accepting CAISO tariff
revisions to accommodate California's carbon regime.

Many of the actions to be discussed here today,
whether taken by states, markets, or FERC, will have
non-climate analogues. For instance, state requirements
imposing environmental or labor compliance costs are
regularly reflected in wholesale energy prices.

In just the same way the allowance costs incurred
by generators under the Regional Greenhouse Gas Initiative,
are reflected in their market bids. There's nothing
groundbreaking here.

Third, the Federal Power Act poses no fundamental
obstacle to markets taking steps to harmonize tariffs with
state policies through carbon pricing. This comports with
the authority allocated to the Commission, and reserved to
the states under the Act. The Commission may approve tariff
revisions that absorb or reflect state carbon pricing while

remaining in its lane as an economic regular.
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I appreciated the Chairman's articulation of his
north star -- value to consumers. The 2000 Creed case
speaks of electricity as a simple, fungible product. Those
days are over. Of course many people do not know or care
where their electricity comes from. But a significant and
growing number of consumers do, including large corporate
and industry consumers that are household names in America.

They want low carbon electricity, and they want
the market to deliver this differentiated product. When it
doesn't, they go out of market to find what they want. They
contract with ITPs, they self-generate, they negotiate the
spoke PPAs with utilities.<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>