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NOTICE

The regulations cited in this publication are subject to change. The
reader may identify any changes in Federal Energy Regulatory
Commission (Commission or FERC) regulations that may affect any
application by monitoring the formal documents issued by the
Commission each business day using the Commission’s website
home page at www.ferc.gov or by using one or more of the services
described below.

eLibrary. The Commission makes information available to the
public via the Internet through eLibrary, a records information
system that contains documents submitted to and issued by FERC.
eLibrary is an electronic database containing indexes and images
of documents filed with and issued by the Commission since
November 16, 1981. Documents from 1981 through 1995 are
available on microfilm, and documents from 1996 to the present are
scanned documents (11" x 17" or smaller) available for viewing and
printing via the Internet. eLibrary can be accessed through the
Commission’s home page or directly at http://www.ferc.gov/docs-
filing/elibrary.asp.  Subscribe to specific dockets under
eSubscription and receive notices of issuance and filings by
email.

Public Reference Room. Applicants also may visit the Public
Reference Room at Room 2-A, Commission Headquarters, 888
First Street, NE, Washington, DC 20246. Filings and other official
documents may be viewed free of charge. The free publication A
Guide to Public Information at the Federal Energy Regulatory
Commission is also available from the Public Reference Room, on

the Internet, or through the mail. 1t may be ordered by contacting
public.referenceroom@ferc.gov, or by calling (202) 502-8371.

Federal Register. Published each business day, the Federal
Register contains official notices of initial filings and applications, as
well as the Commission’s proposed and final rulemakings. Online
access to the Federal Register can be found at
http://www.archives.gov/federal_register/index.html, or
http://www.gpoaccess.gov/friindex.html. To subscribe via mail,
contact the Superintendent of Documents, P.O. Box 371954,
Pittsburgh, PA 15250-7954; via telephone (202) 512-1800, M-F, 8
a.m. to 4 p.m.; or fax orders and inquiries to (202) 512-2250.

Federal Energy Guidelines. FERC Reports and FERC Statutes
and Regulations are loose leaf, indexed services that contain
proposed and final rulemakings, orders, notices, opinions, initial
decisions, and final decisions. To subscribe, contact Commerce
Clearing House, Inc., 4025 West Peterson Ave., Chicago, IL 60646,
or call (800) 248-3248.

Other Electronic Databases. Several services provide electronic
access to Commission documents. These include LEXIS and
WESTLAW. For information, write or call the following offices.

LEXISCAvailable from Mead Data Central, P.O. Box 933, Dayton,
OH 45401. Phone (800) 544-7390.

WESTLAWCAvailable from West Publishing Company, P.O. Box
64779, St. Paul, MN 55164. Phone (800) 328-9833.






FOREWORD

This licensing handbook updates and replaces the previous
Hydroelectric Project Licensing Handbook of April 2001. Changes
in the handbook reflect revisions to the Commission’s hydroelectric
licensing regulations issued in Order 2002 on July 23, 2003, which
established a new licensing process---the integrated licensing
process (ILP)---and modified certain other aspects of its filing
requirements.

The ILP became effective October 23, 2003. The ILP provides a
predictable, efficient, and timely licensing process that continues to
ensure resource protection. Itis designed to improve efficiency and
timeliness of preparing and processing license applications by:
combining a potential license applicant’s pre-filing consultation with
the Commission’s scoping pursuant to the National Environmental
Policy Act (NEPA), rather than conducting these activities
sequentially; increasing public participation in pre-filing consultation;
improving coordination between the Commission’s processes and
those of other participants; providing for increased staff assistance
during the preparation of the application; and establishing schedules
for all participants, including Commission staff.

Order 2002 establishes a 2-year transitional period, during which
potential license applicants will be permitted to choose the
traditional licensing process (TLP) or the ILP, or to request
authorization to use the alternative licensing process (ALP).
Effective July 23, 2005, the ILP process will become the default
licensing process, and Commission approval will be required to use
the TLP or ALP.

Concurrent with Order 2002, the Commission also issued a Tribal
Consultation Policy, intended to improve consultation with Indian
tribes.
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INTRODUCTION

1.0 INTRODUCTION

1.1 PURPOSE AND OVERVIEW OF

THIS HANDBOOK

This handbook is for all interested parties involved in the
hydropower authorization process. It provides a step-by-step guide
to applying for an original license, a new license or subsequent
license (relicenses), and 5 MW exemption from licensing, and can
be used to improve the quality and consistency of license or
exemption applications (see Appendix D for definitions and
acronyms). It also clarifies the responsibilities of the interested
entities in these proceedings: prospective applicants, Commission
staff, resource agencies, Indian tribes, non-governmental
organizations, and members of the public.

The handbook presents an overview of the process for obtaining an
original or new license in chapter 2, followed by detailed information
on the steps involved in the integrated, traditional, and alternative
licensing processes in chapters 3, 4, and 5, respectively. Detailed
information on the steps for applying for exemptions from licensing
is provided in chapter 6, and the Commission’s rules of preference
for competing applications are in chapter 7.

While this handbook provides helpful information about application
procedures, itis not a substitute for the Commission’s implementing
regulations at 18 CFR Subchapter B. For specific guidance,
prospective applicants and other participants in these proceedings
should rely on the regulations, supplemented as necessary with
legal advice.

11

1.2 THE FEDERAL ENERGY
REGULATORY COMMISSION’S
ROLE IN HYDROPOWER

LICENSING

Under the authority of the Federal Power Act (FPA), as amended,!
the Federal Energy Regulatory Commission (Commission) has the
exclusive authority to license most nonfederal hydropower projects
located on navigable waterways or federal lands, or connected to
the interstate electric grid. Appendix A contains the full text of Part
1 of the FPA.

The Commission is composed of five members appointed by the
President with the advice and consent of the Senate. The
Commission is supported by a staff, with environmental,
engineering, and legal expertise, which evaluates hydropower
license applications and makes recommendations to the
Commission on hydropower licensing matters.

The Commission may issue an original license for up to 50 years for
constructing, operating, and maintaining jurisdictional projects.
When a license expires, the federal government can take over the
project, the Commission can issue a new license (relicense) to
either the existing licensee or a new licensee for a period of 30 to
50 years, or the project may be decommissioned.

1 16 U.S.C. " "791(a)-825r.
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Applicants for licenses may use either the integrated, traditional, or
alternative licensing process.2 Applicants for an exemption from
licensing may use either the traditional or alternative licensing
process.

In the integrated licensing process, Commission staff involvement
begins during the pre-filing consultation process and is sustained
throughout the licensing process. The integrated licensing process
merges pre-filing consultation and the National Environmental
Policy Act (NEPA) process, brings finality to pre-filing study
disputes, and maximizes the opportunity for the federal and state
agencies to coordinate their respective processes with the
Commission’s licensing process.

In the traditional licensing process, the Commission conducts
scoping after an application is accepted for filing by the
Commission, and there is little Commission involvement during the
pre-filing consultation process prior to when the application is filed.

2 Effective October 23, 2003, applicants can elect to use either
the integrated or the traditional process or, with approval, the
alternative licensing process. After July 23, 2005, use of the
traditional licensing process as well as the alternative
licensing process will require Commission approval.

1-2

In the alternative licensing process, scoping is done prior to filing
the application with the Commission, but Commission staff
involvement during study plan development and other pre-filing
activities is advisory in nature. The alternative process is flexible
and collaborative in character, but it lacks the scheduling structure
and consistent Commission staff assistance offered by the ILP
(table 1).

The following principles, established in the FPA, guide the
Commission’s treatment of natural resources and its licensing
decisions.

In deciding whether to issue a license, the FPA Section

Commission must give equal consideration  4(e)

to developmental and environmental values.

Environmental values include: fish and Equal
ildlife resources, including their spawnin consideration

w ' g P 9 Standard

grounds and habitat, visual resources,
cultural resources, recreational opportunities,
and other aspects of environmental quality.
Developmental values include power
generation, irrigation, flood control, and
water supply.
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Table 1. Comparison of Three Hydroelectric Licensing Processes.

Traditional Licensing
Process (TLP)

Alternative Licensing
Process (ALP)

Integrated Licensing Process
(ILP)

Consultation with
Resource Agencies and
Indian Tribes

Paper driven

Collaborative

Integrated

Deadlines

Pre-filing - some deadlines for
participants

Post-filing - defined deadlines for
participants

Pre-filing - deadlines defined by
collaborative group

Post-filing - defined deadlines for
participants

Defined deadlines for all participants
throucqhout the process, including
FER

Study Plan Development

No FERC involvement

Developed by applicant based on
early agency, tribal, and public
recommendations

FERC staff advisory assistance
Developed by collaborative group

Plan approved by FERC

Developed through study plan
meetings with FERC staff
involvement

Study Dispute
Resolution

OEP Director opinion advisory

OEP Director opinion advisory

Informal dispute resolution available
to all participants

Formal dispute resolution available to
agencies w/ mandatory conditioning
authority.

OEP Director opinion binding on
applicant

Application

Dralft and final application include
Exhibit E

Draft and final application includes
%ﬁjgllcant-prepared EA or 3rd party

Preliminary licensing proposal (or
draft application) and final application
include Exhibit E that has form and
contents of an EA

Additional Information
Requests

Available to participants after filing
of application

Available to participants primarily
before filing of application

Post-filing requests available but
should be limited due to
collaborative approach

Available to participants before filing
of application

No formal avenue to request
additional info after application filed

Timing of Resource
Agency
Terms and Conditions

Terms and conditions filed 60
days after REA notice

Schedule for filing final terms and
conditions permitted

Terms and conditions filed 60
days after REA notice

Schedule for filing final terms and
conditions permitted

Terms and conditions filed 60 days
after REA notice

Modified terms and conditions 60
days after comments on the single
EA or draft NEPA document

13
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The Commission must ensure that the project
to be licensed is best adapted to a
comprehensive plan for developing the
waterway for beneficial public purposes. In
making this judgment, the Commission
considers comprehensive plans (including
those that are resource-specific) prepared by
federal and state entities, and the
recommendations of federal and state
resource agencies, Indian tribes, and the
public.

In issuing licenses, the Commission must
include conditions to adequately and equitably
protect, mitigate damage to, and enhance fish
and wildlife (and their habitats), based on
recommendations of state and federal fish
and wildlife agencies.

In cases where the proposed licensed project
would be located on a federal reservation, the
federal agency responsible for managing that
land can file conditions to protect the
reservation, and these conditions are required
to be included in any license issued.

FPA Section
10(a)

Comprehensive
Development
Standard

FPA Section
10(j)

FPA Section
4(e)

The Secretaries of Commerce and the Interior FPA Section
can prescribe fishways at licensed projects, 18

and those conditions are required to be

included in any license issued.

Exemptions from licensing are subject to FPA Section
mandatory terms and conditions from the Fish  30(c)

and Wildlife Service, the National Marine

Fisheries Service, and the state fish and

wildlife agency.

After a license or exemption from licensingis ~ FPA Section
issued, the Commission monitors the 31(a)
licensee’s or exemptee’s compliance with the

conditions of the license or exemption.

Failure to comply with these conditions would

subject the licensee or exemptee to civil

penalties or even, if the non-compliance is

willful, rescission of the license or exemption.

! In addition to the requirements set forth in the FPA, many other
federal laws affect the licensing process. See Appendix B for
key federal laws particularly important to the licensing process.

1-4



APPLYING FOR A LICENSE

2.0 APPLYING FOR A LICENSE

2.1 WHEN IS A LICENSE NEEDED?

A license (or exemption from licensing---see chapter 6) from the
Commission is required to construct, operate, and maintain a non-
federal hydroelectric project that is or would be (a) located on
navigable waters of the United States; (b) occupy U.S. lands; (c)
utilize surplus water or water power from a U.S. government dam; or
(d) be located on a stream over which Congress has Commerce
Clause? jurisdiction, where project construction or expansion
occurred on or after August 26, 1935, and the project affects the
interests of interstate or foreign commerce.

2.2 WHO MAY FILE FOR A LICENSE?

Any individual citizen of the United States, association of U.S.
citizens, corporation organized under federal or state law, state,
municipality, or Indian tribe may file a hydropower license
application or a competing application for a license. Inthe case ofa
project under an existing license, the licensee must file an
unequivocal statement of its intention to file or not to file an

3 This is the Congress’ broad power "to regulate Commerce with
foreign Nations, and among the several States, and with
Indian Tribes."

2-1

application for a new license. This is done through the Notice of
Intent. 18 CFR 4.31(a); 18 CFR 5.1(c); 18 CFR 16.6(b)

The Commission will not accept an application for an original license
for a project that:

1 would develop the same water resources that would be
developed by a project for which there is a preliminary
permit in effect. But, if the permittee files an application for
license, competition is allowed when the application is
accepted by the Commission. 18 CFR 4.33(b)

1 is exempted from licensing, although the Commission may
consider license applications proposing a more
comprehensive development of the exempted site.

18 CFR 4.33(c)

1 is precluded by law. 18 CFR 4.32(e)(2)(ii)

An existing licensee may join with other entities to form a new entity

- a “joint venture” — for its application. Such a combined entity,
however, is not considered an existing licensee. 18 CFR 16.13(c)

An existing licensee that files an application for a
relicense in conjunction with an entity that is not

currently a licensee of the project will not be considered
an existing licensee.
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2.3 WHEN DO | FILE FOR A LICENSE?

Original License
An applicant for an original license may file once it completes the
pre-filing license application process. 18 CFR Part5; 18 CFR 4.38

New License
An existing licensee must file for a new license at least 24 months in
advance of the existing license expiration, or it will be barred from
filing an application for the project. If no acceptable timely
applications are filed, potential applicants other than the existing
licensee may have an additional opportunity to file after the due date
for filing a new license application.

18 CFR 5.17; 18 CFR 16.25; 18 CFR 16.25

If no application for a new license is filed, the existing licensee must
then file an application for surrender of the project.
18 CFR 16.25(c)

The Commission publishes each year both in the Federal
Register and in its annual report a table showing the
project licenses expiring in the subsequent 6 years, the

name of the licenseeg, the license expiration date, and a
project description. This information is also available on
the Commission’s web page.

2-2

Acceleration of the License Expiration Date

A licensee may file an amendment application to accelerate the
expiration date of its existing license. The request must include a
detailed explanation of the basis for seeking acceleration, which
could include the licensee’s desire to install new capacity, make
major dam safety modifications, make fish and wildlife
improvements, or for other legitimate purposes. If, after giving
public notice and reviewing comments, the Commission deems that
it is in the public interest, it will issue an order granting the
amendment and accelerating the expiration date to a date not less
than 5 years and 90 days from the Commission order.

A request for acceleration from a licensee is considered equivalent
to a Notice of Intent (NOI) to relicense the project; therefore, the
licensee is obligated to make available certain information about the
project within 90 days from the date the Commission grants the
request for acceleration. 18 CFR 5.4; 18 CFR 16.4

2.4 WHAT TYPE OF LICENSE DO |

NEED?

Different types of licensing filings are possible, depending on
specific circumstances:

1 an original license for an unconstructed hydroelectric
project;
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1 an original license or new license (relicense) for an existing
hydroelectric project;

1 a subsequent license for a project with an expiring minor or
minor part license not subject to Sections 14 and 15 of the
FPA;

1 a temporary nonpower license for winding down generation

operations, and for purposes of transferring regulatory
authority to state and federal authorities.

2.5 How DO | APPLY FOR A LICENSE?

A potential applicant for an original, new, or subsequent license
must file for a license using one of the three licensing processes---
traditional, alternative, or integrated. Prior to July 23, 2005, a
potential applicant may elect to use the traditional or integrated
licensing process, or with approval the alternative licensing process.
Effective July 23, 2005, Commission approval is required to use
either the traditional or alternative licensing process. Additionally,
the alternative licensing process can be used only if there is
consensus among the interested entities, including the applicant,
that the use of an alternative process is appropriate.

All of the licensing processes are based on consultation procedures
designed to develop a record on which the Commission bases its
licensing decision and to fulfill its responsibilities under the FPA,
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NEPA, Fish and Wildlife Coordination Act, and other statutes.
18 CFR 5.6-5.19; 18 CFR 4.38(b); 18 CFR 16.8(b)

The following provides a brief summary of required actions common
to all the licensing processes. Nuances specific to each of the
licensing process are discussed in their respective chapters (3, 4,
and 5).

2.5.1 NOTICE OF INTENT TO FILE A LICENSE

After July 23, 2005, a potential applicant must notify the
Commission of its intent to seek an original, new, or subsequent
license (A subsequent license means a new license for a minor
(=1.5 MW) project not subject to sections 14 and 15 of the FPA). It
must include in its notice of intent (NOI) a pre-application document
(PAD). The NOI must be filed at least 5 but not more than 5.5 years
before the expiration of the license. An NOI to file an application in
competition with a license application must be filed not later than the
prescribed intervention deadline for the initial license application.
Prior to July 23, 2005, a PAD would not be required to be filed, but
an applicant for a new or subsequent license would still need to file
its NOI at least 5 but not more than 5.5 years before the expiration
of the license. 18 CFR 5.5(d) 18 CFR 16.6(c)

The Commission intends to notify existing licensees about 1 year
prior to the NOI deadline date, so that they can make decisions
about licensing process selection.
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What must the NOI contain?
The NOI, which may be in letter form, should clearly specify:

the licensee's intention to file or not to file for a license;
license expiration date (existing license);
licensee's name and address;

project number (or preliminary permit number for an original
license if applicable);

type of principal project features licensed;
location of the project;
plant installed capacity;

location(s) where information required under 18 CFR 16.6 is
available to the public; and

the names and mailing addresses of: every county; every city,
town, or similar local political subdivision in which any part of the
project is located or has a population of 5,000 or more and is
within 15 miles of the project dam; every irrigation district,
drainage district, or similar special purpose political subdivision;
and affected Indian tribes. 18 CFR 5.5(b) 18 CFR 16.6(b)
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What is the Pre-Application Document and what is its purpose?
Concurrent with filing of the NOI, an applicant must file a pre-
application document (PAD), which makes known all existing
engineering, economic, and environmental information relevant to
licensing the project that is reasonably available, or can reasonably
be obtained with due diligence, when the NOI is filed. The PAD
serves as the foundation for issue identification, study plan
development, and the Commission’s environmental analysis. It will
also set forth the applicant’s proposed schedule for completing
application preparation and filing the application with the
Commission. 18 CFR 5.6

An applicant is not expected to conduct studies to
develop the PAD. A thorough PAD will permit
stakeholders to define issues, understand existing

information, identify information gaps, and better focus
study requests in the licensing application process.

The information contained in the PAD and ultimately produced
throughout the license preparation must be made readily accessible
to the public for review and reproduction at the licensee’s principal
place of business during regular business hours. The licensee or
potential applicant must make copies of the information, if
requested, and provide those copies either at its principal place of
business or through the mail. The licensee can require payment of
reasonable reproduction and postage costs.
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An exception to the reimbursement rule is made for the U.S. Fish
and Wildlife Service, the National Marine Fisheries Service, any
state agency responsible for fish and wildlife resources, any affected
federal land managing agencies, and Indian tribes. The required
information must be provided to these entities without charge.

18 CFR 5.2

Anyone can file a petition with the Commission explaining the
basis for the petitioner's belief that required information is not
being made reasonably available. 18CFR 5.2(d)

What should be included in the PAD?
A potential applicant must include the following information in the
PAD:

1 process plan and schedule;

1 project location, facilities, and operations (including names,
business address, and phone numbers for each person
authorized to act as an agent); detailed maps of all lands
and waters;

1 detailed description of all existing and proposed project
facilities and components; and

1 description of existing environment and impacts with respect
to the following resources:

. geology and soils resources;
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* water resources;
* fish and aquatic resources;
* wildlife and botanical resources;
* wetlands, riparian, and littoral habitat;
* rare, threatened, and endangered species;
* recreation and land use;
* aesthetic resources;
* cultural resources;
* S0cioeconomic resources;
* tribal resources;
* river basin description;
1 a preliminary issues and studies list; and
1 summary of contacts.

Specific guidance on the required information for each topic is given
in 18 CFR 5.6. Sensitive cultural resources information should be
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deleted from information made available to the public in accordance
with 18 CFR 5.2(c).

2.5.2 WHO SHouLD BE CONSULTED DURING APPLICATION

PREPARATION?

Consultation with entities other than Commission staff

Prior to filing an application, a potential applicant must consult with
the relevant federal, state, and interstate resource agencies,
affected Indian tribes, and the public on project design, the impact of
the proposed project, reasonable hydropower alternatives, and
required studies. 18 CFR 5.1(d); 18 CFR 4.38
Some entities that must be consulted include:

1 National Marine Fisheries Service (NOAA Fisheries);

1 U.S. Fish and Wildlife Service (FWS);

1 National Park Service (NPS);

1 U.S. Environmental Protection Agency (EPA);

1 the federal agency administering any United States lands or
facilities to be used or occupied by the project;

1 any state agency with responsibility for fish, wildlife, and
botanical resources, water quality, coastal zone
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management plan consistency certification, shoreline
management, and water resources;

1 the State Historic Preservation Officer (SHPO) and Tribal
Historic Preservation Officer (THPO---if applicable);

1 local, state, and regional recreation agencies and planning
commissions;

1 local and state zoning agencies;

1 any Indian tribe that may be affected by the project; and

1 any potentially affected landowners.

A list of federal and state resource agencies, non-
governmental organizations, and tribes that may have an

interest in the licensing proceedings can be found on the
Commission’s web page.

Consultation with Commission staff—ex parte communications
An applicant is free and encouraged to seek procedural advice from
Commission staff throughout the licensing process. However, the
Commission has established rules concerning communications
among persons outside the Commission and the Commission and
its employees that pertain to the merits of the proceeding. These ex
parte communication rules govern off-the-record communications
with the Commission in a manner that permits fully informed
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decision making by the Commission while ensuring the integrity and
fairness of the Commission's decisional process. In any contested
on-the-record proceeding, no person outside the Commission shall
make or knowingly cause to be made to any decisional employee,
and no decisional employee shall make or knowingly cause to be
made to any person outside the Commission, any off-the-record
communication. [18 CFR 385.2201]

Under the ALP, communication between staff and participants
occurs pre-filing, thus off-the-record communications do not present
aproblem. Nonetheless, the communications protocol established
for the proceeding will govern how a record of consultation between
participants and Commission staff will be maintained.

18 CFR 4.34(i)

Under the ILP, the Commission considers the proceeding to have
begun when it issues the notice of commencement of proceeding
which is issued within 60 days of when the NOI is filed. Even
though the ex parte rule may not have been triggered, the
regulations require that all communications regarding the merits of
the proceeding must be summarized and put in the record.

18 CFR 5.8(b)(3)(v)

Settlements

Collaborative licensing processes often result in settlement
agreements.  Successful teams of interested parties develop
communication patterns that result in cooperative approaches to
problem solving. This cooperative approach happens most often
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when trust is established among team members, and the outcome is
often a settlement that is then proposed as the preferred licensing
alternative. When the process is successful, a common result is
more local control and ownership of the licensing decision, and
ongoing local participation during the term of the license.

Under Rule 602 (18 CFR 385.602), settlements may be filed by any
participant at any time during the integrated, traditional, or
alternative licensing processes. Comments on an offer of settlement
may be filed not later than 20 days after the filing of the offer, and
reply comments may be filed not later than 30 days after the filing of
the offer, unless otherwise provided by the Commission.

The Commission will, where it has an option, include in a license
only those matters included in a settlement that fall within its
jurisdiction. Therefore, the Commission may be supportive of an
entire settlement, but not adopt those elements of a settlement that
are beyond the Commission’s jurisdiction.

2.5.3 WHAT KIND OF STUDIES MAY BE EXPECTED?

Studies performed for licensing can address a number of subject
areas, but are based on the area’s resource needs and sensitivity,
and the nature, scope, and effects of the project. Studies are often
needed to evaluate engineering, economics, and environmental
issues. In the broadest terms, engineering studies for licensing
typically emphasize project operations, safety and condition of the
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facilities and equipment, and economic evaluations, all leading to a
decision whether to propose project modifications.

The need for power evaluation should specify the following:

load requirements and forecasted generating capacity; and

how the project will:

*

*

*

stimulate economic growth;

support necessary reserve margins;

provide less expensive power;

displace depletable and foreign supplied oil; or

provide a reliable power source that is owned and controlled
by the applicant and will be used to meet increasing load

requirements and to reduce the applicant’s reliance on an
external power supplier to meet its needs.

Engineering and environmental studies should be
thoroughly integrated. A review of environmental

resource values in the project vicinity may dictate
what scheme of development and operation may be
most beneficial.
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Operation and power studies should provide the following
information:

type of operation — manual or automatic (on-site or remote);
1 annual plant factor and dependable capacity;

1 average annual energy with minimum, maximum, and mean
recorded flows at the site; flow duration and area-capacity
curves; estimated hydraulic capacity of units; tailwater rating
curve; and power plant capability vs. head curve;

1 resource use and use of power generated:;

1 power value (capacity and energy); and

plans for future developments.

Facility condition assessments should include a cost-effectiveness
evaluation of upgrading existing equipment, along with an evaluation
of measures taken or planned by the applicant to ensure safe
management, operation, and maintenance of the project.

The safety evaluation should include the following items:
current engineering assessment sufficient to demonstrate that

project structures are safe and adequate for continued operation,
and that they meet the safety criteria specified in the
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Commission’s Engineering Guidelines for Evaluation of
Hydropower Projects available on the Commission’s website;

if the safety of the project structures has been evaluated
pursuant to Part 12 of the Commission’s regulations, a summary
of that evaluation and reference to safety evaluation submittals
under the Part 12 regulations will suffice;

a description of existing and planned operation of the project
during floods;

a description of existing and planned measures taken to ensure
the safety of operating personnel and the public;

any proposed modifications to the project that would affect the
Emergency Action Plan or the stability of the structure; and

a description of monitoring devices.

Licensed projects must meet current dam safety
requirements as defined in the Commission’s

Engineering Guidelines for Evaluation of Hydropower
Projects.

cost of project power compared to the least cost equivalent
alternative power;

sources of economic information assumed such as fuel
costs, escalation rates, growth rates in peak demand, and
existing and planned generating resources;

feasibility of financing a proposed project modification based
upon the size of the economic benefits and the forecasted
project revenues;

estimate of the net present value of the project;
capital and operations and maintenance costs of project
modifications and all proposed protection, mitigation, and

enhancement measures; and

an estimate of the cost to prepare the license application 18
CFR 4.41(e)(9); 18 CFR 4.51(e)(9); 18 CFR 4.61(c)(9).

Because the Commission’s method of evaluating the
project economics may differ from the applicant’s, it is

important to document all assumptions including the year
basis costs, any escalation factors, and other economic

parameters used by the applicant to develop costs.

Economic studies should provide the following information:

The environmental studies should concentrate on alternative project
configurations and operations to maximize developmental benefits,

2-9



APPLYING FOR A LICENSE

minimize adverse environmental effects, and produce valuable
resource benefits. In the environmental report accompanying the
application, an applicant must submit the information required for the
type of project being proposed. In addition, the Commission’s
regulations require an applicant to do any studies and provide any
information the Commission staff considers necessary or relevant to
determine the project’s effect on the environment and potential
environmental measures. An applicant should attempt to anticipate
the information needs of a NEPA document and design studies
accordingly.

Properly conducted environmental studies are those that provide the
applicant, the Commission, and reviewing resource agencies and
tribes clear and substantial information in three primary areas:

1 description of the environment affected by the proposed
project and its reasonable alternatives;

1 project effects, both beneficial and adverse; and
1 protection, mitigation, and enhancement measures.

This may include the need for studies in some or all of the following
areas. Water quality should be evaluated and alternatives
considered that would improve water quality, dissolved oxygen, and
temperature levels and minimize erosion and sedimentation
associated with project operation.
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Fisheries studies should evaluate existing resources and alternative
project designs and operations to improve fish habitat and any
needed fish passage.

Recreation studies should be designed to identify current and future
recreational needs and how those needs can be best met.

Other resources should similarly be assessed to identify resource
effects and project potentials for satisfying those needs.

The approach to assessing project effects is directed primarily at
describing the existing (baseline) project-related environment and
assessing the beneficial and adverse effects that the proposed
project and its operation would have on these resources. Potential
applicants do not have to routinely conduct studies directed at
characterizing resources that existed prior to the original licensing
and construction of the project.

Cumulative effect studies are not required of a potential applicant,
but they will be considered, when appropriate, in the Commission’s
own environmental document and in the applicant’s Exhibit E under
the ILP. Commission staff may require additional information from
the applicant to resolve cumulative impact issues. Commission staff
will address and consider cumulative impact issues at original
licensing and relicensing to the fullest extent possible. The
Commission will use the standard Areopener(@ license condition to
explore and address cumulative impacts only where such impacts
were not known at the time of licensing or are the result of changed
circumstances. 18 CFR 2.23
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254 WHAT GOES IN THE APPLICATION?

All license applications require certain general information items, an
initial statement, and several specified exhibits. Not all exhibits are
required for certain types of smaller projects.

The specific contents of a license application depend on the type of
project that is being proposed. The license application content
required for each type of project is specified in detail in the
Commission regulations 18 CFR 5.18, 4.32(a), 4.38(f), 4.41, 4.51,
4.61, 16.10, and 16.11. Table 2 summarizes the basic content
requirements for each type of project.

In the case of the integrated or traditional licensing process, the
environmental report (Exhibit E) must meet the requirements of 18
CFR5.18 (b), and 18 CFR 4.38(f), respectively, and as appropriate
18 CFR 4.41(f), 4.51(f), or 4.61(d), commensurate with the scope of
the project.  Additionally, this report must contain specific
information about the affected water course and any designations
under the National Wild and Scenic River System, state wild and
scenic legislation, or the Wilderness Act. An applicant using the
alternative licensing process files a draft environmental assessment
in place of the Exhibit E (see chapter 4 for details).

Although an applicant using the ILP files an Exhibit E,

the exhibit takes the form and function of a draft
environmental assessment.
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The license application also must contain various maps and
drawings. All maps and drawings must conform to established
formats, scales, and other specifications. See 18 CFR 4.39 and
4.41(h) for detailed guidance. The Commission has established
standards and procedures for handling certain maps and drawings it
considers critical energy infrastructure information.

Critical Energy Infrastructure Information

Critical energy infrastructure information (CEIl) is information
concerning proposed or existing critical infrastructure (physical or
virtual) that:

1 relates to the production, generation, transmission, or
distribution of energy;

could be useful to a person planning an attack on critical
infrastructure;

is exempt from mandatory disclosure under the Freedom of
Information Act; and

gives strategic information beyond the location of the
critical infrastructure.

Examples of hydropower location-related information that the
Commission considers to be CEIl include: "(1) general design
drawings of the principal project works (e.g., plan, elevation, profile,
and section of dam and powerplant), such as those found in Exhibit
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Table 2. Guide to Application Contents for Each Exhibit in a License Application by Project Type

PROJECT TYPE®

Major Unconstructed

Major Project-

Minor Water Power
Project (#1.5 MW), or
Major Power Project

Major Unconstructed

and Financing 4.41(e)

and Financing 4.51(e)

or Major Modified Existing Dam Existing Dam or Major Modified
Application Element (>5 MW) (>5 MW) (#5 MW) (>1.5 MW but <5 MW)
General Information 4.32(a) 4.32(a) 4.32(a) 4.32(a)
Initial Statement 4.41(a) 4.51(a) 4.61(b) 4.61(b)
Exhibit A Project Description Project Description Project Descriptionand ~ Project Description and
4.41(b) 4.51(b) Proposed Operating Proposed Operating Mode
Mode 4.61(c) 4.61(c)
Exhibit B Project Operation and Project Operation and Not Required Not Required
Resource Utilization Resource Utilization
4.41(c) 4.51(d)
Exhibit C Proposed Construction ~ Construction History Not Required Not Required
Schedule 4.41(d) and Proposed
Construction 4.51(d)
Exhibit D Statement of Costs Statement of Costs Not Required Not Required
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Application Element

Major Unconstructed
or Major Modified
(>5 MW)

Major Project-
Existing Dam
(>5 MW)

Minor Water Power
Project (#1.5 MW), or
Major Power Project

Existing Dam
(#5 MW)

Major Unconstructed
or Major Modified
(>1.5 MW but <5 MW)

Exhibit E
(See Appendix D for

Guidelines for
Preparing Exhibit E)

Exhibit F

Exhibit G

Exhibit H

Environmental Report
5.18(b), 4.41(f), 4.38(f)
or draft environmental
document 4.34(i)

Design Drawings and
Supporting Design
Report 4.41(g)

Maps of Location,
Boundary, Federal
Lands, and Nonfederal
Land Ownership must be
GIS based 4.41(h)

N/A

Environmental Report
5.18(b), 4.51(f) and
4.38(f) or 16.8(f), or
draft environmental
document 4.34(i)

Design Drawings and
Supporting Design
Report 4.51(g)

Maps of Location,
Boundary, Federal
Lands, and Nonfederal
Land Ownership must
be GIS based

4.51(h)

Plans and Ability of
Applicant to Operate
Project Efficiently for
relicense 16.10

Environmental Report
5.18(b), 4.61(d) and
4.38(f) or 16.8(f)

or draft environmental
document 4.34(i)

General Drawings
4.61(e)

Boundary and Project
Map must be GIS based
4.61(f)

Plans and Ability of
Applicant to Operate
Project Efficiently for
relicense 16.10

Environmental Report
5.18(b), 4.41(f), 4.38(f)
or draft environmental
document 4.34(i)

General Drawings
4.61(e)

Boundary and Project Map
must be GIS based 4.61(f)

Plans and Ability of
Applicant to Operate
Project Efficiently for
relicense 16.10

Each project type is defined in appendix C, Definitions and Acronyms.
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F; (2) maps of projects (including location of project works with
respect to water bodies, permanent monuments, or other structures
that can be noted on the map and recognized in the field), such as
those found in Exhibit G; (3) drawings showing technical details of
a project, such as plans and specifications, supporting design
reports, Part 12 independent consultant reports, facility details,
electrical transmission systems, and communication and control
center information; (4) locations of critical or vulnerable
components of the project; (5) inundation information; and (6)
global positioning system (GPS) coordinates of any project features
(precise surveyed or GPS coordinates at or above two decimal
points of accuracy of equipment and structures)."

Certain location information is not considered CEIll and important to
licensing participants, but should not be posted on the internet: For
example, USGS 7.5 minute topographic maps showing location of
pipelines, dams, or other above ground facilities, drawings showing
site or project boundaries, footprints, building locations, and
reservoir extent, and general location maps. Such information is
classified as non-Internet public (NIP) access, and will be available
in hard copy and through the Commission’s public reference room,
but will not be available for reviewing or downloading from the
Commission’s databases.

Applicants are required to redact CEIl from any filing made with
the Commission.  Applicants submitting information to the
Commission should identify the information as either public, NIP,
CEll, or privileged and indicate why it should be treated as such.
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An applicant is strongly encouraged to segregate each type of
information into separate volumes or appendices. An original plus
the requisite number of copies of both the public and NIP
volumes, if any, should be filed with the Secretary.

Applicants may provide CEIl to any person independent of the
Commission’s filing and publication requirements, and are
encouraged to limit distribution to persons who have executed an
appropriate confidentiality agreement.

18 CFR 4.32(k); 18 CFR 388.113(c); Order No. 2002, para. 428.

If any part of the licensing process requires an applicant to reveal
CEll, as defined by 18 CFR 388.113(c), to any person, the
applicant shall omit the CEIl from the information made available
and insert the following in its place:

I A statement that CEll is being withheld;

I A brief description of the omitted information that does not
reveal any CEIl; and

This statement: "Procedures for obtaining access to
Critical Energy Infrastructure Information (CEIl) may be
found at 18 CFR 388.113. Requests for access to CEll
should be made to the Commission's CEIll Coordinator."

18 CFR 4.32(k)
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Additional information about CEIl including information on how to
file a CEll request may be obtained from the Commission’s website
at http://www.ferc.gov/legal/ceii-foia/ceii.asp.

255 THIRD-PARTY CONTRACTOR PROCESS

The National Energy Policy Act of 1992 allows the Commission to
permit, at the applicant's request, use of a qualified third-party
contractor to prepare an EIS for the Commission, with the
Commission establishing the scope of work and procedures.
Applicants for hydropower projects that elect to pay for the
Commission's use of qualified third-party contractors are
contractually responsible for paying the contractor. The
Commission, however, has sole responsibility for determining the
scope of work, reviewing and approving the work, and otherwise
managing all third-party contractor activities necessary to complete
the Commission's NEPA document.

Third-party contracting may be voluntarily implemented at any time
during the consultation process, as part of an alternative or
integrated process, or after an application has been filed, using the
following general procedures.

1 The applicant is encouraged to meet with Commission staff
to discuss a potential third-party contract.

1 An applicant must formally request use of the third-party
contract procedures. At that time, the applicant must
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recommend the use of one or more of the qualified third-
party contractors selected through the following procedure.
Applicants will be required to prepare a draft Request for
Proposal (RFP) for review and approval by the Commission
staff before it is issued. The RFP will be required to include
screening criteria, and an explanation of how the criteria
will be used to select among the contractors who respond
to the RFP. Subsequently, applicants would issue the
approved RFP and screen all proposals received for
technical adequacy and Organizational Conflict of Interest
(OCI). The applicant is responsible for reviewing carefully
all OCl materials (submitted for the prime and each
proposed subcontractor as part of each proposal) to
determine whether the candidate is capable of impartially
performing the environmental services required under the
third-party contract. The applicant will then submit to
Commission staff the technical and cost proposals and OCI
statements of their three best qualified candidates.

While staff will give substantial weight to the applicant's
recommendation, staff is ultimately responsible for
selecting the appropriate third-party contractor.

The selected third-party contractor will be required to file an
Organizational Conflict of Interest statement (OCI) with the
Commission in which it certifies that it has no financial or
other interest in the outcome of the project. The
Commission staff will prepare a disclosure statement
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certifying that staff has received and reviewed the OCl and
that the third-party contractor has no financial or other
interest in the project.

The Commission staff will initiate a Memorandum of
Agreement (MOA) among the three participants (applicant,
third-party contractor, and Commission staff). If
cooperative agency status is extended to another agency
for the purpose of preparing the environmental document,
that agency also will sign the MOA. The MOA will detail
participant responsibilities.

The applicant and the third-party contractor will determine
the appropriate form of agreement for payment of the
contractor by the applicant.

The Commission staff controls the scope and quality of the
third-party contractor's work.

Additional information about the third-party contractor process and
a list of qualified third-party contractors may be obtained from the
Commission’s website at:
http://www.ferc.gov/industries/hydropower/enviro/third-

party/tpc.asp.
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2.6 How DO | FILE?

An original application and 8 copies must be filed with the
Secretary, FERC, 888 First Street, NE, Washington, DC 20426.
One copy should be served on the Regional Engineer at the
Commission’s regional office for the appropriate region and on
each resource agency, Indian tribe, or member of the public
previously consulted.

18 CFR 5.17(d);18 CFR 4.38(d); 18 CFR 16.8(d)

An applicant must publish a notice twice of the filing of its
application, no later than 14 days after the filing date. The notice
must be published in a local in a daily or weekly newspaper of
general circulation in which the project is located. The notice must
include the filing date, applicant’'s name and address, type of facility
applied for, proposed location, and where the information can be
obtained. Proof of the notice must be provided to the Commission.

18 CFR 5.17(d); 18 CFR 4.32(b)(6)
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2.7 WHAT HAPPENS AFTER THE
APPLICATION IS FILED?
2.7.1 APPLICATION REVIEW

Tendering Notice
Processing an application begins when the Commission issues a
public notice of the tendering of the application for filing. The
tendering notice will be published in the Federal Register, local
newspapers, and directly with tribes and agencies. The content of
the notice will vary slightly among the application processes.
Regardless of the process, the notice will contain a preliminary
schedule for processing the application.

18 CFR 5.19; 18 CFR 4.32(b)(7)

The tendering notice will also establish procedures and the
deadline for submission of final amendments and a schedule for
processing applications.*

18 CFR 5.19(a); 18 CFR 16.9(d)(2)

In the case of the traditional licensing process, the notice will notify
agencies, tribes, and other persons that they have 60 days to
identify additional scientific studies that they believe is necessary to

4 All Commission notices include a clear title to indicate the type

of notice, the deadline date for responses, and whether any
federal lands are located within the project boundaries.

2-17

form an adequate factual basis for completing an analysis of the
application on its merits (see Chapter 4 for more details).
18 CFR 4.32(b)(7)

No similar provision is provided in the integrated or alternative
licensing processes. Additional study requests are most often
asked for during the second stage of consultation in the alternative
licensing process, and thus are not requested again in the
Commission’s tendering notice.

Notice of Application Deficiencies
Within 30 days of filing the application, the Commission will notify
the applicant by letter, or in the case of minor deficiencies, by
telephone, describing any deficiencies in the application. The letter
will establish a deadline for deficiency correction, generally 90 days
after the date of the letter.

18 CFR 5.2(a)(2); 18 CFR 4.32(e)(1)

Last Date for Final Amendments
An applicant must make any final amendments to its application no
later than the date specified in the Commission processing
deadline notice or not later than 30 days after issuance of a ready
for environmental analysis notice.

18 CFR 5.27(d); 18 CFR 16.9(c)

Occasionally, a filed application must be amended during
application processing and before license issuance. If an applicant:
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1 amends its filed license application to change the status or
identity of the applicant; or

1 materially amends the proposed plans of developmentin a
fundamental and significant manner;

Then,

1 the official date of acceptance of the application becomes
the date on which the amendment is filed.

Further, an application amended in these ways is considered a new
filing for:

1 the purpose of determining its timeliness with respect to
filing competing applications; deciding among competing
applications; and

1 reissuing public notice of the application.

Additionally, for a material amendment, the applicant must comply
with the pre-filing consultation requirements described in chapters 3
(integrated licensing process), 4 (traditional process), or 5
(alternative licensing process) of the licensing handbook. In
addition, when an amendment is filed that would significantly
change the proposed project development plans, any resource
agency, Indian tribe, or member of the public may modify the
recommendations, terms and conditions, or mandatory
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prescriptions it previously submitted to the Commission. Finally, if
the Commission’s staff determines that the change in the proposed
plan of development would have a material adverse effect on the
water quality in the project’s discharge, then a new request for
water quality certification is required. 18 CFR 4.35

Definition of the terms: material amendment; change in the status
of an applicant; and change in the identity of an applicant are found
in the regulations. 18 CFR 4.35(f)

18 CFR 4.35 does not apply to the following circumstances:

I corrections of deficiencies identified by the Commission in
reviewing the filed application;

any amendment made by a state or municipality in a
competitive situation to make the proposed plan of
development as well adapted as that of a nonpriority
applicant; and

any amendment made to satisfy either requests of resource
agencies or tribes as a result of consultation, or concerns of
the Commission.

Notice of Application Acceptance or Rejection
The Commission will notify the applicant by letter if the application
has been accepted for filing. The acceptance letter may include
requests for additional information.

18 CFR 4.32(d)(1);18 CFR 5.20, 5.22;18 CFR 16.9(d)
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The Commission can reject the application as patently deficient,
with the understanding that the application cannot be refiled after
the 24-month deadline for filing. This occurs if the Commission
determines that the application patently fails to comply with basic
regulatory requirements of content (18 CFR 4.41, 4.51, or 4.61; 18
CFR 5.18) and pre-filing consultation (18 CFR 4.38(f); 18 CFR
16.8(f); 18 CFR 5.6-5.19).

If the application is inadequate but not patently deficient, the
Commission will issue a deficiency letter. The Commission will
notify the applicant of any deficiencies, and the applicant will be
afforded an appropriate period of time in which to correct
deficiencies.

The applicant is provided an appropriate period of time not to
exceed 90 days, in which to correct deficiencies and to provide the
requested additional information.

18 CFR 4.32(e)(1); 18 CFR 5.20

Ready for EA Notice

Under the integrated and traditional licensing processes, the
Commission will publish a ready for environment assessment
(REA) notice requesting comments, recommendations, terms and
conditions, and prescriptions once it has determined that all studies
have been completed and the record is complete to conduct its
environmental analysis. Under the ILP the notice will be issued
concurrently with the notice accepting the licensing application.
After the close of the comment period, the Commission then
prepares the NEPA document typically with a draft for public

2-19

comment. All comments, including mandatory conditions, must be
filed no later than 60 days after issuance of the REA notice. All
reply comments by applicants must be filed within 105 days of that
notice. 18 CFR 4.34(b); 18 CFR 5.22

Under an alternative process where the applicant files a
preliminary draft EA, or preliminary draft EIS prepared by a third-
party contractor, no REA notice need be given by the Commission.
Instead, the Commission will issue a notice requesting that
agencies, affected Indian Tribes, and interested entities file final
comments, recommendations, terms and condition, and
prescriptions. 18 CFR 4.34.(i)

Request for 401 Certification

To comply with Section 401(a)(1) of the Clean Water Act (CWA),
the Commission requires that within 60 days from the date of
issuance of the REA notice, the applicant must file a copy of the
water quality certification; a copy of the request for certification,
including proof of the date on which the certifying agency received
the water quality certification request; or evidence of waiver of
water quality certification. 18 CFR 4.34(b)(5)(i); 18 CFR 5.23(b)

2.7.2 ENVIRONMENTAL REVIEW

The National Environmental Policy Act (NEPA) requires federal
agencies to evaluate the effects of their actions on the
environment, disclose those effects, develop possible protection,
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mitigation, and enhancement measures to minimize those effects,
and make a finding that the action is:

1 not a major federal action significantly affecting the quality
of the human environment; or

1 a major federal action significantly affecting the quality of
the human environment, and therefore requires an EIS.

The Commission will scope the issues and level of analysis
required for its licensing action by holding public meetings to solicit
comments; or it may, in the case of less complex and controversial
projects, solicit comments in writing only. The timing of these
meetings will depend on the licensing process.

The Commission, in light of comments and responses received in
response to the REA notice and during scoping, evaluates the
license application to determine how it will be processed. If the
Commission determines that an EA is adequate and that a draft
EA is not required, the Commission will issue a single EA for
comment. No additional EA will be issued. Comments on the EA
will be addressed in any order issuing license. Otherwise, the
Commission will issue a draft EA or EIS for comment and then
prepare a final EA or EIS. The integrated licensing process has
defined timeframes for completing NEPA documents; the
traditional and alternative licensing processes do not have defined
timeframes. 18 CFR 5.24 and 5.25

2-20

Comments on the single EA or draft environmental document,
including comments in response to the Commission’s preliminary
determination with respect to fish and wildlife agency
recommendations must be filed no later than the time (30 to 60
days) specified in the notice of availability of the environmental
documents. Timeframes for modifying terms and conditions are
specific to the licensing process and are discussed in their
respective chapters. 18 CFR 5.24, 5.25

2.7.3 SECTION 10(J) PROCESSES

The Commission is required under Section 10(j) of the FPA to
include in any license fish and wildlife measures for the protection,
mitigation of damages to, and enhancement of fish and wildlife
resources potentially affected by the project based on
recommendations from the National Marine Fisheries Service, the
U.S. Fish and Wildlife Service, and state fish and wildlife agencies.
The Commission will include those recommended measures unless
it believes that they are inconsistent with the FPA or other
applicable law. Submission of recommendations by fish and
wildlife agencies in response to the REA notice marks the
beginning of the process under Section 10(j) of the FPA.

18 CFR 4.34(e)(1); 18 CFR 5.26(a)

In connection with its environmental review of an application for
license, the Commission will analyze all recommended conditions
timely filed by fish and wildlife agencies. The agency must
specifically identify and explain the recommendations and the
relevant resource goals and objectives and their evidentiary or legal
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The applicant can help the 10(j) dispute resolution
process by presenting in its license application a
complete, organized, and well reasoned justification

for its proposed protection, mitigation, and
enhancement measures, including the cost of the
measures and how the measures respond to resource
needs.

basis.  Commission staff may seek clarification of any
recommendation from the appropriate fish and wildlife agency. If
Commission staff finds any recommendation inconsistent with the
Federal Power Act or other applicable law, the staff will make a
preliminary determination, after which the staff shall attempt to
reach with the agencies a mutually acceptable resolution of any
such inconsistency. 18 CFR 4.34(e); 18 CFR 5.26(b)

Any entity, affected resource agency, or Indian tribe may file
comments in response to the preliminary determination of
inconsistency within the allotted time frame. A fish and wildlife
agency may request a meeting, teleconference, or other procedure
to attempt to resolve any preliminary determination of
inconsistency. The Commission staff will attempt to resolve the
differences with the resource agencies, giving due weight to the
expertise and responsibilities of the agencies.

18 CFR 4.34(e) (3) and (4); 18 CFR 5.26(c) and (d)

The Commission will provide notice of any meeting, teleconference,
or other additional procedure at least 15 days in advance. The
Commission will schedule any meeting, teleconference, or
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additional procedure within 90 days of the date of the preliminary
determination of inconsistency.

The Commission is ultimately responsible for ensuring that each
license contains conditions that adequately protect, mitigate for
damages to, and enhance fish and wildlife resources in the project
area. If the Commission decides to use its own conditions in lieu of
those recommended by the agencies, then the Commission must
be prepared to demonstrate that: 18 CFR 4.34(e)(5); 18 5.26(d)

! the agency recommendation is inconsistent with the
purpose of the FPA or other applicable law; and

the license conditions selected by the Commission
adequately protect fish and wildlife.

2.7.4 LICENSE ISSUANCE AND MONITORING OF TERMS AND

CONDITIONS

The final step in the licensing process is the issuance of the
Commission’s decision on the license, which it makes as
expeditiously as possible, consistent with its statutory
responsibilities. In the case of an existing license, the target date
for issuance of a relicensing decision is the expiration date of the
original license. If processing extends beyond this date, annual
licenses will be issued to the licensee until action on the new
license is taken. 18 CFR 16.18
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The license order, which contains the terms and conditions under
which the project must be operated, is issued by either the
Commission or its delegate.

A license order typically contains the following:

1 a description of the project works licensed;

1 a description of the project operation;

1 a discussion and findings of the issues raised in the
proceeding

1 term of license

1 environmental conditions;

1 engineering conditions; and

1 administrative compliance conditions.

The license becomes final 30 days after the order for a license is
issued, unless requests for rehearings and subsequent appeals are
filed. Evenif arequest for rehearing and judicial review is filed, the
license goes into effect when issued, unless the Commission
orders otherwise.

If the Commission's review and processing of an application for a
new major license is not completed at the time of expiration of the
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original license, then the licensee is issued a statutorily mandated
annual license (extending the terms of the expired license) until the
relicensing proceeding is concluded. The existing licensee is
obligated to continue operating the project as long as annual
licenses are received.

If the Commission orders the transfer of a project to
another licensee, the existing licensee is owed

compensation equal to the net investment in the
project plus severance damages.

After licensing or relicensing, the Commission administers the
license through its ongoing monitoring of the licensee's compliance
with the terms and conditions of the license. The Division of
Hydropower Administration and Compliance (DHAC) has the
primary responsibility for this task.

The Commission is empowered to monitor and investigate
compliance and to issue formal orders directing compliance with
license terms and conditions. FPA Section 31

Additionally, the Commission can impose appropriate fines or
revoke a license when it can be shown that the licensee violated a
license or compliance order. FPA Section 31
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2.8 WHAT DOEs THE COMMISSION
CONSIDER IN ITS LICENSING

DECISIONS?

When the Commission receives one or more acceptable
applications for a license or relicense, it reviews and then evaluates
the proposal(s) within the NEPA framework and according to a set
of nine factors established by Section 15 of the FPA.

18 CFR 16.13

The Commission:

(1)

must evaluate and balance the various public interest
issues to ensure the best comprehensive use of the
waterway. FPA Section 10(a)(1) and 4(e)

The Commission must also find that the applicant:

(2)  can comply with the terms and conditions of a license;

(3)  can manage and operate the project safely;

(4) can Operate the project to provide efficient and reliable
Service;

(5) can demonstrate its need for project power;
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has adequate existing and proposed transmission facilities;
and

(7)  will operate and maintain the project in a cost-effective
manner. FPA Section 15(a)(2)

Also, in the case of a relicense application, the Commission will
consider the following:

(8)  the licensee’s record of compliance with the terms and
conditions for the existing license, and

(9)  the actions taken by the licensee related to the project that
affect the public. FPA Section 15(a)(3)

2.8.1 COMPREHENSIVE DEVELOPMENT PROVISIONS

FPA Sections 10(a) and 4(e)

For a project to receive a license or relicense, the Commission
must judge that the project licensed will be best adapted to a
comprehensive plan for the waterway that takes into account the
following:

! potential benefits to interstate or foreign commerce;
I utilization of the site’s hydroelectric potential;
! adequate protection, mitigation, and enhancement of fish

and wildlife (including spawning grounds and habitat); and
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1 other beneficial public uses, including energy conservation,
irrigation, flood control, water supply, recreational
opportunities, and other aspects of environmental quality.

The Commission is required by law to give equal consideration to
both developmental and nondevelopmental values. Equal
consideration does not mean treating all those purposes equally or
requiring that an equal amount of money be spent on each, but it
does mean that developmental and environmental values must be
given the same level of reflection and thorough evaluation in
determining that the project licensed is best adapted. In balancing
developmental and nondevelopmental objectives, the Commission
will consider the relative value of the existing power generation,
flood control, and other potential developmental objectives in
relation to nondevelopmental objectives such as present and future
needs for improved water quality, recreation, fish, wildlife, and other
aspects of environmental quality.

Several specific considerations guide the Commission’s evaluation
of whether a project is best adapted to a comprehensive plan for
the waterway:

1 The extent to which the project is consistent with qualifying
comprehensive water resource plans;

To qualify as a Acomprehensive plan,” a plan must:
18 CFR 2.19
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(1)  be prepared by a federal or state agency
authorized to conduct such planning;

(2)  be a comprehensive study of one or more of the
beneficial uses of a waterway or waterways;

(3)  include a description of the standards, data, and
methodologies used; and

(4) be filed with the Commission.

Commission staff will include a list of relevant
comprehensive plans in any scoping document issued
during a licensing proceeding. If a federal, state, or
regional plan does not qualify as a comprehensive plan, the
Commission will still consider it in its licensing decision, as
it considers all relevant studies and recommendations. The
weight accorded any plan or recommendation depends on
the quality and extent of documentation that supports it and
the number of public uses considered. A current list of
Commission-approved Comprehensive Plans is available
from the Commission website.

Recommendations of federal and state agencies with
expertise on the resource potentially affected,
recommendations of Indian tribes affected by the project,
and comments from other members of the public; and
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1 The applicant’s electricity consumption efficiency
improvement program. This consideration only comes into
play if the applicant is a state, municipality, or electric utility.

2.8.2 PLANS AND ABILITY OF THE APPLICANT TO COMPLY
WITH THE TERMS AND CONDITIONS OF A LICENSE

FPA Section 15(a)(2)(A)

License terms and conditions require the start and finish of project
construction within specified time periods and may include
requirements for post-license studies and additional resource
protection measures. Therefore, the Commission may evaluate the
following aspects:

1 soundness of the applicant’s project financing plan and the
applicant’s ability to secure financing if a license is issued,;

1 applicant's personnel, facilities, and past experience in
hydroelectric development or similar endeavors related to
the specific license terms and conditions; and

1 whether an applicant and/or its contractors have personnel
adequate in number and training to oversee project
construction and to competently operate and maintain the
project.

2.8.3 APPLICANT’S PLAN TO MANAGE, OPERATE, AND
MAINTAIN THE PROJECT SAFELY

FPA Section 15(a)(2)(B)

This factor encompasses an examination of all safety-related
aspects of an applicant’s proposal, including the following:

I compliance with the Commission’s Engineering Guidelines
for the Evaluation of Hydropower Projects, prepared by the
Commission staff;

plans to improve safety at the site;

plans for training project personnel as they may affect
safety;

the safety ramifications of the applicant’s proposed mode of
operation;

plans to protect employees and the general public; and

plans to comply with the Commission’s dam safety
requirements.

In the case of an existing licensee, the Commission will use the
applicant’'s past safety record as an indication of whether the
licensee is likely to carry out its plans to manage, operate, and
maintain the project safely.
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2.8.4 APPLICANT’S PLAN TO MANAGE, OPERATE, AND

MAINTAIN THE PROJECT TO PROVIDE EFFICIENT AND
RELIABLE ELECTRIC SERVICE

FPA Section 15(a)(2)(C)

The Commission will consider various aspects of the applicant’s
project reliability and system efficiency, such as the following:

1 plans and abilities to maintain the project to minimize
downtime, train operation and maintenance personnel,
maximize generation at the site, and automate certain
project operations; and

1 plans to coordinate the operation of the proposed project
with other projects on the same stream to maximize
generation within the context of overall system efficiency.

2.8.5 NEED OF THE APPLICANT FOR THE ELECTRICITY

GENERATED BY THE PROJECT
FPA Section 15(a)(2)(D)

The need for power criterion is broad. The Commission may take
into account the cost and availability of alternative sources of power
and the comparative effects of that power on the applicant’s
operating and load characteristics, on the communities served by
the project, and on providers of alternative sources of power.
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Alternatives

The Commission will consider whether there is a reasonable
alternative source of power that an applicant could use to replace
the power generated by the project being considered for
relicensing, whether any increased costs would be associated with
the use of such an alternative, and the alternative’s potential impact
on the environment. The Commission will consider any reasonable
type of alternative, including purchasing power, constructing new
operating facilities, returning previously retired capacity to service,
using excess reserve capacity, and utilizing conservation
measures.

When the Commission identifies the lowest-cost, reasonably
available alternative the applicant can use to replace the power
generated by the project under consideration for relicensing,
estimates will be made of the short-term and long-term costs to the
applicant and its customers of relying on that alternative. This cost
analysis will include any payments associated with the transfer of
the project from the existing licensee and any potential cost impact
on the existing licensee due to the loss of the project.

Effect on Communities

The Commission will review the effect of the use of alternative
sources of power on recipient communities by comparing the
aggregate costs and benefits to the customers of, and communities
served by, each alternative source of power.
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Effect on Providers of Alternative Power

In the case of a power purchase alternative, the scope of the
Commission’s assessment will include the effect on the provider of
the alternative power and on that provider’s customers and system.

Effect on Operating and Load Characteristics

The Commission will consider whether the project does or will
provide the applicant with needed and otherwise unavailable
peaking capacity, whether the project power does or will provide
reliability benefits not otherwise available, and whether the load
characteristics of the applicant dictate that a particular type of
resource be used to meet its load. In the case of an existing
licensee that uses the project's power for its own industrial
operations, the Commission will consider the impact of the
licensee’s obtaining or failing to obtain the relicense on the
operations and efficiency of the industrial facility and on the
facility’s workers and the related community.

2.8.6 APPLICANT’S TRANSMISSION SERVICES

FPA Section 15(a)(2)(E)

The Commission is required to consider system reliability, costs,
and other technical and economic factors associated with an
applicant’s existing and planned transmission services related to
the project.

Among other considerations, the Commission will review an
applicant’s plans to maintain and upgrade relevant transmission
facilities and will assess whether obtaining a relicense is likely to
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forestall the need to build additional transmission lines in other
segments of its system. However, the fact that an applicant does
not have a transmission system is not a criterion in comparing
competing relicense proposals.

2.8.7 APPLICANT’S ACHIEVEMENT OF COST-

EFFECTIVENESS
FPA Section 15(a)(2)(F)
The Commission will assess whether the plan proposed by the
applicant is cost-effective, achieving an appropriate balance of
project purposes at reasonable cost.

The final two factors relate only to an applicant who is the existing
project licensee.

2.8.8 APPLICANT’S RECORD OF COMPLIANCE

FPA Section 15(a)(3)(A)
The Commission will evaluate a licensee’s record of compliance
with the terms and conditions of the existing license.

2.8.9 ACTIONS TAKEN BY THE APPLICANT RELATED TO THE

PROJECT AFFECTING THE PUBLIC
FPA Section 15(a)(3)(B)

The Commission’s evaluation of compliance and determination for
whether the existing licensee has operated the project in the public
interest will be affected by both the positive and negative aspects of
a licensee’s operating history. Among such aspects are the
following:
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1 compliance with the Commission’s general policies on
recreational use of project land and waters;

1 licensee’s cooperation with appropriate resource agencies
in lessening the project’'s detrimental impact on fish,
wildlife, and other resources;

1 setting aside land adjacent to the project for future
environmental purposes;

1 willingness to adopt measures ensuring the safety of the
public;
1 number of license compliance violations, length of time

violations continued, and diligence with which violations
were addressed,;

1 handling of complaints presented by the public;

1 operation of the project for maximum efficiency and overall
benefit to the applicant’s electrical system; and

1 maintenance of the project’'s nonpower facilities and
resources, such as recreational facilities and public access.

If the existing licensee is an applicant, the Commission cannot
award the relicense to a competing applicant on the basis of
insignificant differences among the applications, unless the existing
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licensee’s performance during the license term has been poor.
There are two principal aspects of performance:

Record of compliance with the terms and conditions of the
existing license; and

Actions related to the project (either positive or negative)
that have affected the public.

Congress specified that the plans of an applicant concerning fish
and wildlife will not be subject to a comparative evaluation. When
applicants propose different schemes of development for the same
project, the Commission must determine whether the protection,
mitigative, and enhancement measures of each proposal are
adequate under the circumstances of that specific proposal. The
Commission will specify conditions concerning fish and wildlife in
the issued license.
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3.0 THE INTEGRATED
L ICENSING PROCESS>

This chapter describes the major steps in the integrated licensing
process (figure 1), which may be used to obtain an original license,
a new license for an existing project subject to sections 14 and 15
of the FPA, or subsequent license. 18 CFR 5.1

Accompanying each discussion are the appropriate regulatory
citations for reference in boldface type next to the guidelines. Also
see table 2 in chapter 2 for additional information regarding the
contents of applications for a license specific to size and type of
project.

This handbook is to be used as guidance. The regulations cited
contain the specific rules governing each aspect of the licensing
process.

5 Effective October 23, 2003, an applicant can choose to use
this process, the traditional licensing process, or, with
approval the alternative licensing process. Effective July 23,
2005, all applications must follow the integrated licensing
process unless they have received the Commission’s
approval to use the traditional or alternative processes subject
to 18 CFR 5.6.

31

3.1 STEP 1. DECISION TO FILE AND

INITIAL ACTIONS

The licensing process begins when an applicant for a new,
subsequent, or original license files its NOI and a Pre-Application
Document (PAD) (see Chapter 2 for details). The NOI and PAD
must be filed at least 5 years, but not more than 5.5 years before an
existing license expires. The NOI and PAD must be distributed to
federal and state resource agencies, Indian tribes, and members of
the public likely to be interested in the proceeding.

The Commission also encourages applicants, if appropriate, to
request at this time to be designated the Commission’s non-federal
representative for purposes of conducting consultation pursuant to
Section 7 of the Endangered Species Act (ESA), Section 305(b) of
the Magnuson-Stevens Fishery Conservation and Management Act,
and Section 106 of the National Historic Preservation Act (NHPA).
18 CFR 5.5(e); ESA: 50 CFR; Magnuson-Stevens:

50 CFR 600.920; NHPA: 36 CFR 800.2
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Figure 1. Integrated Licensing Process
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3.2 STEP 2: CONSULTATION,
SCOPING, AND STUDY PLAN
DEVELOPMENT

3.2.1 CONSULTATION, SCOPING, AND COMMENCEMENT OF

PROCEEDINGS

In the integrated licensing process, pre-filing consultation is
conducted concurrently with the Commission’'s NEPA scoping
process. The filing of the NOI and PAD begins the pre-filing
consultation, and sets in motion the Commission’s scoping and
tribal consultation efforts. A proposed date and location for the
scoping meeting must be included in the PAD.

18 CFR 5.5; 18 CFR 5.6

A complete and thorough PAD will promote and focus

issue identification and the development of study
plans.

Within 60 days of filing the NOI and PAD, the Commission will issue
a notice of commencement of proceeding. This notice makes
known:

the applicant’s intent to file a license application;

initiation by the Commission of informal consultation under
Section 7 of the ESA, Section 305(b) of the Magnuson-
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Stevens Fishery Conservation and Management Act, and
Section 106 of the National Historic Preservation Act, and, if
applicable, designation of the applicant as the
Commission’s non-federal representative.

the filing of the PAD,;

the commencement of the proceeding;

the time frame for providing comments on the PAD
(including the proposed process plan and schedule);

the potential for other federal or state agencies or Indian
tribes to request to be cooperating agencies for purposes of
developing an environmental document;

the Commission’s intent with respect to preparation of an
EA or EIS; and

the date, time, and place of the public scoping meeting and
site visit (to be held within 30 days of the notice).
18 CFR 5.8; 18 CFR 4.38

Where applicable, the Commission will also make known its
decision on any request to use the traditional or alternative licensing
process. 18 CFR 5.8 (b)(1)

Concurrently, the Commission staff will issue Scoping Document 1,
which identifies staff's preliminary list of issues to be addressed in
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its NEPA analysis, the level of analysis required, qualifying Federal,
state, and tribal comprehensive waterway plans that would be
considered in the analysis, and a process plan and schedule for
processing the application.

The purpose of the scoping meeting and site visit is to:

1 initiate issues scoping pursuant to NEPA;

1 review and discuss existing conditions and resource
management objectives;

1 review and discuss existing information and make

preliminary identification of information and study needs;

1 review, discuss, and finalize the process plan and schedule
for pre-filing activity; and

The process plan is an essential part of the integrated
licensing process as it incorporates and maximizes
coordination of federal, state, and tribal permitting and

certification processes with the Commission’s
licensing process to ensure process efficiency.

1 discuss the appropriateness of any federal or state agency
or Indian tribe acting as a cooperating agency for
development of an environmental document pursuant to
NEPA.
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An important outcome of consultation is an
understanding of the agencies’, tribe’s, and public’s

present and future resource goals and management
objectives for the area in which the project is located.

3.2.2 TRIBAL CONSULTATION

The Commission’s policy statement, issued July 23, 2003, commits
to promoting a government-to-government relationship with
federally-recognized tribes potentially affected by a licensing
proceeding. A meeting shall be held no later than 30 days following
the filing of the NOI between Commission staff and each Indian
tribe likely to be affected by a licensing action, if the Indian tribe
agrees to such a meeting. The purpose of the meeting is to assure
tribal issues and interests are known and considered by the
Commission in its licensing decision and to facilitate the Indian
tribe’s participation in the ILP. 18 CFR 5.7

3.2.3 COMMENTS AND STUDY REQUESTS

Not later than 60 days after the Commission’s notice of
commencement of proceeding and scoping, interested resource
agencies, Indian tribes, and members of the public must provide the
Commission with written comments on the PAD and SDI1.
Comments must be accompanied by information needs and study
requests, and should include information and studies needed for



INTEGRATED LICENSING PROCESS

consultation under Section 7 of the ESA and water quality
certification under section 401 of the Clean Water Act.

Study requests must be based on the following criteria and include
an explanation for each:

1 describe the goals and objectives of each study proposal
and the information to be obtained;

1 explain the relevant resource management goals of the
agencies or Indian tribes with jurisdiction over the resource
to be studied;

1 if the requester is not a resource agency, explain any
relevant public interest considerations in regard to the
proposed study;

1 describe existing information concerning the subject of the
study proposal, and the need for more information;

1 explain the nexus between project operations and effects
(direct, indirect, and/or cumulative) on the resource to be
studied, and how the study results would inform the
development of license requirements;

1 explain how the study methodology is consistent with
generally accepted practice in the scientific community or as
appropriate, considers relevant tribal values and knowledge;
and
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describe consideration of level of effort and cost and why
the applicant’s proposed alternative studies would not be
sufficient to meet the stated information needs.

18 CFR 5.9(b)

Within 45 days following the deadline for filing scoping comments,
the Commission staff shall, if necessary, issue a revised scoping
document---Scoping Document 2---that addresses comments on the
scope of issues and analysis. 18 CFR 5.10

3.2.4 PURPA BENEFITS

Congress enacted the Public Utility Regulatory Policies Act of 1978
(PURPA), 16 U.S.C. § 2601 et seq., “to promote long-term
economic growth by reducing the nation’s reliance on oil and gas, to
encourage the development of alternative energy sources and
thereby to combat a nationwide energy crisis.” If a potential
applicant has stated that it intends to seek PURPA benefits, fish
and wildlife agency comments on the PAD must also provide the
potential applicant with a reasonable estimate of the total costs the
agency anticipates it will incur and set mandatory terms and
conditions for the proposed project. An agency may provide a
potential applicant with an updated estimate as it deems necessary.
If it believes that its most recent estimate will be exceeded by more
than 25 percent, it must supply the potential applicant with a new
estimate and submit a copy to the Commission. 18 CFR 5.9(c)
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3.25 STuDY PLAN DEVELOPMENT

Based on the scope of issues and study requests identified during
scoping, the applicant must prepare and file a proposed study plan.
The plan shall be filed within 45 days of the close of the 60-day
comment period provided in the notice of commencement of
proceeding and scoping. The applicant’s proposed study plan must
include with respect to each study:

a detailed description of the study and the methodology to be
used;

a schedule for conducting the study;
provisions for periodic progress reports, including the manner
and extent to which information will be shared; and sufficient

time for technical review of the analysis and results;

an explanation as to why it did not adopt a requested study,
with reference to the criteria set forth in section 5.9(b); and

provisions for the initial and updated study reports provided for
in section 5.15.

Like the study criteria for agency and tribal study requests, an
applicant’s proposed study plan must also:

describe the goals and objectives of each study and the
information to be obtained;
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address any known resource management goals of the
agencies or Indian tribes with jurisdiction over the resource to
be studied;

describe existing information and need for additional
information:;

explain the nexus between project operations and effects
(direct, indirect, and cumulative) on the resource;

explain how the study methods (including data collection and
analysis techniques, or objectively quantified information, and a
schedule including appropriate field seasons and duration) is
consistent with generally accepted practice in the scientific
community, or as appropriate, considers known tribal interests;
and

describe the level of effort and cost, as applicable.
18 CFR 5.11

3.2.6 STUDY PLAN MEETINGS AND COMMENTS ON

PROPOSED STUDY PLAN

The applicant’s proposed study plan must provide for study plan
meetings to discuss its study proposals and try to resolve any
outstanding issues with respect to the proposed study plan. The
meetings must be held no later than 30 days after the deadline date
for filing the proposed study plan with the Commission.

18 CFR 5.11(e)
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A key focus of the ILP is early resolution of study
needs. To achieve this, the process provides for the

applicant, agencies, tribes, public, and Commission
staff to work through information needs in an informal
manner within defined time limits.

Interested agencies, Indian tribes, or members of the public have 90
days to file comments after the proposed study plan is filed. Within
this 90 day period, the agencies, tribes, and public should work with
the applicant to resolve study disputes (as described above). Any
filed comments should include any revised information or study
requests, as well as, an explanation of any study plan concerns and
accommodations worked out with the applicant. 18 CFR 5.12

3.2.7 STuDY PLAN DETERMINATION

Within 30 days from the close of the comment period on the
proposed study plan, the applicant must file a revised study plan for
Commission approval. The revised study plan shall include the
comments provided on the proposed study plan and a description of
the efforts made to resolve differences over study requests.
Interested agencies, Indian tribes, or members of the public have 15
days to file comments after the revised study plan s filed. Within 30
days from the filing of a revised study plan, the Director of the Office
of Energy Projects will issue a study plan determination that
approves a study plan with any needed modifications determined to
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be necessary in light of the record. The Director will explain its
decision on each dispute in light of the study criteria, and applicable
Commission policies and practices.

If no notice of study dispute is filed within 20 days of the
determination, the study plan shall be deemed to be approved, and
the applicant shall proceed with the approved studies.

18 CFR 5.13

If a potential applicant fails to conduct a study as

required by the Director’s study plan determination, its
license application may be considered deficient.

3.2.8 FORMAL STuDY DISPUTE RESOLUTION

The Commission’s study plan determination represents the
culmination of an intensive consultation process geared toward
informally resolving study disputes between an applicant and
agencies, tribes and the public.

Because agencies with mandatory conditioning authority under
sections 4(e) and 18 of the FPA and agencies and tribes with
mandatory conditioning authority under section 401 of the Clean
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Water Act must make reasoned decisions based on substantial
evidence, there may arise disputes between these agencies and
tribes and the Commission over studies needed to develop an
evidentiary record to support their recommendations. Therefore,
these agencies may request the use of a formal dispute resolution
process. The formal dispute resolution process must be concluded
by 70 days from the filing of the notice requesting formal dispute
resolution.

Within 20 days of the notice of study plan determination, any federal
agency or Tribe with authority to provide mandatory conditions on a
license may file a notice of study dispute with respect to studies
pertaining directly to the exercise of their authorities under sections
4(e) and 18 of the FPA or section 401 of the Clean Water Act.

Studies or portions of study plans approved in the
study plan determination that are not the subject of a

notice of study dispute shall be deemed approved, and
the applicant shall proceed with those studies or

portions thereof. 18 CFR 5.14(c)

Within 20 days of a notice of study dispute, the Commission will
assemble a three person dispute-resolution panel(s) consisting of

1 a person from the Commission staff not otherwise involved
in the proceeding who shall serve as the panel chair;
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a person designated by the federal or state agency or
Indian tribe that filed the dispute who is not otherwise
involved in the proceeding; and

a third person selected by the other two panelists from a
pre-established list of persons with expertise in the resource
area.

Within 25 days of the notice of study dispute, the applicant may file
with the Commission comments and information regarding the
dispute.

Prior to engaging in deliberative meetings, the panel shall hold a
technical conference for the purpose of clarifying the matters in
dispute with reference to the study criteria. The meetings will be
open to all the participants.

Within 50 days following the notice of study dispute, the panel shall
make and deliver its finding and recommendations to the Director of
the Office of Energy Projects. The panel shall also file all of the
materials available to the panel. Once the panel has concluded, the
Director of the Office of Energy Projects will review the panel’s
recommendations and issue a written determination no later than 70
days from the date of filing the notice of study dispute.

18 CFR 5.14
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3.3 STEP 3: STUDIES AND
PRELIMINARY LICENSING
PROPOSAL PREPARATION

3.3.1 CONDUCT OF STUDIES

With study plans finalized, the potential applicant should proceed
with the studies identified and approved in the final study plan. The
potential applicant must prepare and provide study results to
participants seeking progress reports in accordance with the
approved process plan and schedule. In addition, no later than one
year from the Commission’s approval of the study plan, the
applicant must prepare and file with the Commission an initial study
report describing overall progress, schedule, and data collected,
including an explanation of any variance from the study plan and
schedule.

The applicant’s study program should enable all the
participants in the licensing process to focus on the

relationships between environmental resources, power
production, flood control, irrigation, and other potential
uses of the waterway.

Based on results reported in the initial study report, participants may
request modifications to the studies and new studies. However, the
hurdle for requesting and approving study modifications and new
studies gets higher as the process proceeds. Any proposal to
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modify an ongoing study must be accompanied by a showing of
good cause why the proposal should be approved and demonstrate
that:

I approved studies were not conducted as provided for in the
approved study plan; or

the study was conducted under anomalous environmental
conditions or that environmental conditions have changed in
a material way.

Any proposal for new information gathering or studies must be
accompanied by a showing of good cause why the proposal should
be approved, and include statements explaining:

! any material changes in the law or regulations applicable to
the information request;

why the goals and objectives of any approved study could
not be met with the approved study methodology;

why the request was not made earlier;

significant changes in the project proposal or that significant
new information material to the study objectives has
become available; and

why the new study request satisfies the study criteria in
Section 5.9(b) 18 CFR 5.15



INTEGRATED LICENSING PROCESS

3.3.2 PRELIMINARY LICENSING PROPOSAL

Once the studies are near completion, but no later than 150 days
prior to the deadline for filing a new or subsequent license
application, a potential applicant must file a preliminary licensing
proposal. The proposal should clearly describe:

existing and proposed project facilities;
existing and proposed project operation and maintenance plan;

measures for protection, mitigation and enhancement for each
resource affected by the proposal; and

and a draft environmental analysis by resource area of
continuing and incremental impacts of the preliminary licensing
proposal, including the results of its studies conducted under
the approved study plan.

A draft license application that includes the contents required by
18 CFR 5.18 may be filed in lieu of the preliminary licensing
proposal if the potential applicant includes notice of its intent to do
so in the updated study report required by 18 CFR 5.15(f).

Within 90 days of the filing of a preliminary licensing proposal or
draft license application, participants and Commission staff may file
comments that include recommendations on whether the
Commission should prepare an EA (with or without a draft) or EIS.
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Applicants are encouraged to review the
Commission’s guidance on preparing environmental
assessments and to structure their analysis

accordingly. A copy of the guidance can be found on
the Commission’s web page or obtained through the
Commission’s public reference room.

Under certain circumstances, an applicant and the other parties to
the proceeding may want to forego developing the preliminary
licensing proposal and devote resources to other informative efforts,
such as settlement negotiations. An applicant may request a waiver
to file the preliminary licensing proposal or draft application if there
is a consensus of the participants in favor of such a waiver.

18 CFR 5.16(f).

3.4 STEP 4. APPLICATION FILING

34.1 TENDERING OF THE APPLICATION

Filing the complete application initiates the post-filing stage of the
integrated licensing process (see Chapter 2 for additional details).
The application must be filed no later than 24 months before the
existing license expires. The original application and eight copies
must be filed with the Secretary, FERC, 888 First Street, NE,
Washington, DC 20426.
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An existing licensee will be precluded from filing an

application for a relicense if it fails to file its application
by the 24-month due date.

Concurrent with filing the application, the applicant must provide
copies of the filed application to all resource agencies, Indian tribes,
and consulted members of the public. 18 CFR 5.17

No later than 14 days after the filing date with the Commission, the
applicant must publish a notice twice in a daily or weekly newspaper
published in the county or counties in which the project or any part
thereof or the lands affected are situated. The notice must disclose
the filing date and briefly summarize the application including the
applicant's name and address, type of facility, proposed location, and
places where the information can be inspected and reproduced.

The Commission will issue a tendering notice within 14 days of the
filing date of the application that includes target dates for:

1 issuance of the acceptance for filing and ready for
environmental analysis;

1 filing of recommendations, preliminary terms and conditions,
and fishway prescriptions;

1 issuance of a draft EA or EIS, or an EA not preceded by a
draft;

1 filing of comments on the DEA or DEIS;

filing of modified recommendations, mandatory terms and
conditions and fishway prescriptions in response to a draft
NEPA document;

issuance of a final NEPA document;

a deadline of submission of final amendments, if any, to the
application; and

| readiness for Commission decision.

3.4.2 APPLICATION CONTENTS

The application must contain certain general information and some
specific information dependant on the size and type of the project
(e.g. minor, or major). See chapter 2 for details.

18 CFR 5.18; and as applicable 18 CFR 4.41, 4.51, 4.61

Under the ILP, the license application contains an Exhibit E that has
the form and contents of an environmental assessment (EA) and is
prepared in accordance with the Commission’s guidelines for
preparing EAs. The Exhibit E must address the resources listed in
the PAD provided for in Section 5.6 of the Commission’s regulations
(18 CFR) in addition to the format and content requirements listed in
Section 5.18. Exhibit E must describe the existing and proposed (if
any) project facilities and operations, provide information on the
existing environment and existing data or studies relevant to the
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existing environment, and any known and potential impacts of the
proposed project and environmental measures on the specified
resources.
3.4.3 ADEQUACY REVIEW

Upon filing, a team of engineering and environmental specialists
review the application for adequacy.

Two courses of action are open to the Commission if the application
is deemed deficient in complying with the regulations.

(1)  The Commission can reject the application as patently
deficient, with the understanding that the relicense
application cannot be refiled after the 24-month deadline for

filing.

1 This occurs if the Commission determines that the
application patently fails to comply with basic
regulatory requirements of content (18 CFR 5.17,
18 CFR 4.41,4.51, or 4.61 as applicable) and pre-
filing consultation (18 CFR Part 5).

1 This decision can be appealed, but regardless of

outcome, the existing licensee is obligated to
continue operating the project until the Commission
disposes of the proceeding.
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If the application is deficient but not patently deficient, the
Commission will issue a deficiency letter. The applicant is
then provided an appropriate period of time, not to exceed
90 days, in which to correct deficiencies. 18 CFR 5.20(a)

If the Commission rejects or dismisses an application
because it is patently deficient or because the applicant
fails to correct deficiencies or respond to an additional

information request in a timely manner, the applicant
cannot refile its application if the 24-month filing
deadline has passed.

If responses to requested deficiency corrections or additional
information requests are not timely filed, the Commission may reject
the application. If all deficiencies are corrected, the Commission
issues the applicant a letter of acceptance specifying the date upon
which the application was accepted for filing. 18 CFR 5.22(a)

Although the content of the application may comply with the
regulations, Commission staff may request additional information or
documents it considers relevant for an informed decision on the
application. The information requested must take the form, and
must be submitted within the time the Commission prescribes. The
applicant may be required to file the information with other
interested agencies, tribes, and the public. If an applicant fails to
provide the additional information, the Commission may dismiss the
application, hold it in abeyance, or take other appropriate action.
18 CFR5.21
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3.5 STEP 5: APPLICATION
PROCESSING AND NEPA
COMPLIANCE

3.5.1 READY FOR ENVIRONMENTAL ANALYSIS

Once the Commission has determined that the application meets all
of the filing requirements, the studies have been completed, any
deficiencies have been resolved, and no additional information is
required, the Commission will issue the notice of acceptance and
ready for environmental analysis (REA). The acceptance/REA
notice solicits comments, protests, and interventions;
recommendations; preliminary terms and conditions; and
preliminary fishway prescriptions, including all supporting
documentation. It also must include an updated schedule for
application processing.  Comments, protests, interventions,
recommendations, and preliminary terms and conditions or
preliminary fishway prescriptions must be filed within 60 days of the
notice. 18 CFR 5.22(a); 18 CFR 4.32(d)(2)(i);18 CFR 16.9(d)(1)

The applicant then has 45 days to respond to submitted comments
(105 days from the REA notice). Responses should be sent to the
entity providing the original comment, with a copy to the
Commission. 18 CFR 5.23

No later than 60 days following the notice of acceptance and REA,
the license applicant must also file a copy of the water quality
certification; a copy of the request for certification, including proof of
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the date on which the certifying agency received the water quality
certification request; or evidence of waiver of water quality
certification. 18 CFR 5.23

35.2 EA OR EIS PREPARATION

Unlike the traditional or alternative licensing processes, the
regulations specify how long the Commission has to complete its
NEPA process. The Commission staff will issue a single EA within
120 days from the date responses are due to the REA notice. The
EA will include draft license articles, a preliminary determination of
consistency of each fish and wildlife agency recommendation made
pursuant to section 10(j) of the FPA (discussed further below) with
the requirements of the FPA and other applicable law, and any
preliminary mandatory terms and conditions and fishway
prescriptions.  All comments on the EA must be filed with the
Commission no later than the time specified in the notice issuing the
EA (30 or 45 days). All modified mandatory prescriptions or terms
and conditions, if any, must be filed no later than 60 days following
the close of the comment period specified in the notice.

18 CFR 5.24

When the Commission decides that a draft EA or EIS is needed, the
Commission staff will issue a draft EA or draft EIS within 180 days of
the REA notice. Contents of the NEPA document and the period
and procedures for providing modified mandatory prescriptions or
terms and conditions would be the same as described above for the
issuance of a single EA, except that time period for filing comments
on the draft EA or EIS may be longer (30 to 60 days). 18 CFR 5.25
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3.6 STEP 6: COMPLETION OF THE
SECTION 10(J) PROCESS

The Commission is required under Section 10(j) of the FPA to
include in any license fish and wildlife measures for the protection,
mitigation of damages to, and enhancement of fish and wildlife
resources potentially affected by the project based on
recommendations from the National Marine Fisheries Service, the
U.S. Fish and Wildlife Service, and state fish and wildlife agencies,
unless it finds the measures to be inconsistent with the FPA or other
applicable law. See chapter 2, section 2.2.10, for guidelines on the
Section 10(j) process, which is same for all three processes.

18 CFR 4.34(e)(1).
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3.7 STEP 7. LICENSE ISSUANCE AND
MONITORING

The licensing process concludes with the issuance of a licensing
order by either the Commission or its delegate. License issuance
and monitoring is the same for all processes and is discussed in
detail in chapter 2.
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4.0 THE TRADITIONAL
LICENSING PROCESS

The traditional licensing process consists of three stages (figure 2).
8 CFR 4.38 (license)
18 CFR 16.8 (relicense)

The first stage is a series of interactions among the
applicant, resource agencies, affected Indian tribes, and the
public sharing the initial information about the project and
notifying all interested parties. First stage consultation ends
when a set of resource-by-resource study plans and
detailed documentation of the agency consultation process
have been completed. 18 CFR 4.38(b); 18 CFR 16.8(b)

The second stage involves the applicant’s distribution of the
draft application to resource agencies with a written request
for review and comment. The applicant may request that
the Commission review the draft application at this stage as
well. This stage of consultation should be documented by
the applicant in a written summary of agreements reached
with the resource agencies, as well as remaining
disagreements. 8 CFR 4.38(c); 18 CFR 16.8(c)

Filing the final application with the Commission initiates the
third stage of consultation.
CFR 4.38(d); 18 CFR 16.8(d)
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After July 22, 2005, an applicant must submit to the Commission a
request to use traditional procedures for pre-filing consultation and
the filing and processing of an application for an original, new, or
subsequent hydropower license. 18 CFR 5.3

This chapter describes the major steps in the traditional licensing
process. Accompanying each discussion are the appropriate
regulatory citations for applications for projects subject to Sections
14 and 15 of the FPA. Table 2 in chapter 2 shows the regulatory
citations for the contents of applications for license.

4.1 STEP 1: FIRST STAGE
CONSULTATION
411 NOTICE OF INTENT AND INITIAL INFORMATION

The initial steps and filing requirements of the first stage
consultation depend on whether a potential applicant commences
pre-filing consultation prior to or after July 23, 2005.

Prior to July 23, 2005

An applicant for a non-power license or subsequent license, or
applicant that elects to use the traditional process to pursue a new
or original license and which starts pre-filing consultation prior to
July 23, 2005, must promptly contact each state and federal
resource agency, affected tribe, and the public with an interest in
the project. The applicant must provide them with detailed
information about the project (boundaries, engineering design, and
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Figure 2. Traditional Licensing Process
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operation), a description of the environmental and anticipated
effects of the proposed project, stream flow and water regime
information, and a detailed list of proposed studies and
methodologies to be employed. The applicant must also provide
notice of its intent to seek a new license (see chapter 2).

8 CFR 4.38; 18 CFR 16.8

After July 23, 2005

Any potential applicant that must file its NOI to seek a new or
subsequent license or begins its pre-filing consultation for an
original license on or after July 23, 2005, must seek authorization to
use the traditional licensing process. The potential applicant’s
request must accompany the NOI and PAD (which describes
existing information about the project, its environs, known project
effects, and proposed studies — see chapter 2 for details) and
address the following considerations:

I likelihood of timely license issuance;
I complexity of the resource issues;
I level of anticipated controversy;

I relative cost of the traditional process compared to the
integrated process;

I the amount of available information and potential for significant
disputes over studies; and
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I other factors believed pertinent.
18 CFR 5.5; 18 CFR 4.38(b); 18 CFR 16.7(d)

The authorization request must be provided to all affected resource
agencies, Indian tribes, and members of the public likely to be
interested in the proceeding. The applicant must also publish notice
of the filing of the NOI, PAD and request to use the TLP in a daily or
weekly newspaper of general circulation in each county in which the
project is located. The request must solicit comments to be filed
with the Commission within 30 days of the filing date of the request.
The solicitation should specify that comments on the request to use
the traditional process should address the likelihood of timely
license issuance, complexity of the resource issues, level of
anticipated controversy, relative cost compared to the integrated
process and any other factors that the commenter believes are
pertinent. 18 CFR 5.3

The decision of the director of the Office of Energy Project on any
request to use the traditional process will be included in the notice
of commencement of proceeding, which will be issued within 60
days of the filing of the NOI.

An applicant wishing to use the traditional process
after July 23, 2005, should be prepared to proceed

pursuant to the ILP regulations, in case the
Commission does not approve the use of the TLP.
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The Commission shall grant requests to use the traditional process
if they believe that there is good cause shown. The more likely it
appears from the participant’s filings that an application will have
relatively few issues, little controversy, can be expeditiously
processed, and can be processed less expensively under the
traditional process, the more likely the Commission is to approve
the request.

4.1.2 MEETING

Within 30 but no later than 60 days from the Commission’s approval
to use the TLP, the applicant shall consult with the agencies,
Tribes, and public to schedule a joint meeting. The joint meeting
should be held at a convenient place and time, and the applicant
must notify all participants. Members of the public are invited to
attend the joint meeting and to participate fully. A potential
applicant that begins pre-filing consultation prior to July 23, 2005,
must also hold a joint meeting no earlier than 30 days, but no later
than 60 days from the date the potential applicant's letter
transmitting the initial information about the project discussed
above.

18 CFR 4.38(b);18 CFR 16.8(b)

The potential applicant should develop an agenda for the meeting
and be sure that it includes an opportunity for a site visit. The
objectives of this joint meeting, in association with the site visit, are
to:

I develop a common understanding of the proposed project;
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discuss current and potential resource needs and
management objectives for the project area;

decide what information is needed and what studies are to
be done; and

agree on a time frame and format for discussion of study
results. 18 CFR 4.38(b)(3)(iii); 18 CFR 16.8(b)(3)(i)

In addition, there are two principal meeting notification
requirements:

1 At least 15 days before the scheduled joint meeting date,
the potential applicant must provide the Commission with
written notice of the meeting’s time and place and an
agenda.

At least 14 days before the joint meeting, the potential
applicant must publish the meeting arrangements and
agenda in a daily or weekly newspaper in each county in
which the project is located.

When applicable, the potential applicant also must make the
information contained in the PAD available to the public for
inspection and copying. It must be made available, at a minimum,
from the date the notice of the joint meeting is published until a
final order is issued on the license application.

18 CFR 4.38(g)(2)(i); 18 CFR 16.8(i)
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Additionally, two copies of the consultation package must be made
generally available for review at the joint meeting.
18 CFR 4.38(qg)(2)(iii)

The potential applicant must record the meeting, using either audio
recordings or written transcripts. After the meeting, the applicant
must, upon request, provide a copy of the meeting record to the
Commission and to any resource agency, Indian tribe, or members
of the public. 18 CFR 4.38(b)(4); 18 CFR 16.8(b)(4)

4.1.3 COMMENTS AND STUDY REQUESTS

Unless otherwise extended by the Commission, not later than 60
days after the joint meeting each interested resource agency,
Indian tribe, and members of the public must provide the potential
applicant with written comments (study requests) that include:

! identifying its determination of necessary studies to be
performed or information to be provided by the potential
applicant;

the basis for the agency’s determination;

the agency’s understanding of the resource
issues involved, and its goals and objectives for these
resources;

justification of recommended study methodology;

documentation that the use of each study method it
recommends is a generally accepted practice; and

explanation of how the studies and information requested
will be useful to the agency, Indian tribe, or members of
the public in furthering its resource goals and objectives as
related to the proposed project.

18 CFR 4.38(b)(4);18 CFR 16.8(b)(4)

If needed, any resource agency, Indian tribe, or member of the
public is given a chance to request an extension of the 60 day
comment period. To request such an extension, which itself
cannot exceed 60 days, the resource agency, Indian tribe, or
members of the public must send a written notice explaining the
basis for the extension to both the applicant and the Commission
within 60 days of the joint meeting.

18 CFR 4.38(b)(5);18 CFR 16.8(b)(5)

Studies done by applicants must be forward-looking,
in that they help define desirable and feasible
conditions for environmental resource protection,

mitigation, and enhancement, as well as
developmental interests such as optimum power
production.

The agency, Indian tribe, and members of the public comments are
to be provided to the applicant within 60 days after the joint
meeting is held (or up to 120 days, if extended). If a resource
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agency fails to participate in the joint meeting, fails to provide
comment within the 60 days allotted, or otherwise fails to comply
with a consultation requirement, the potential applicant may
proceed to the next sequential step in the consultation process
without waiting for the resource agency, Indian tribe, or public to
comply. Failure of an agency, Indian tribe, or public to timely
comply with a consultation requirement does not preclude that
agency'’s participation in subsequent consultation process stages.

18 CFR 4.38(e)(2 and 3); 18 CFR 16.8(e)(2 and 3)

The public may forward its comments directly to the potential
applicant or to the Commission.

If an applicant and resource agency or Indian tribe disagree on the
need to do a study or gather information, the applicant, resource
agency, or Indian tribe may refer the dispute in writing to the
Commission for resolution by following these steps:

18 FR 4.38(b)(6); 18 CFR 16.8(b)(6)

The entity referring the dispute must serve a copy of its
written request for resolution on the Commission, the
disagreeing party, and any affected resource agency or
Indian tribe.

The disagreeing party and any affected resource agency,
Indian tribe, and members of the public may submit to the
Commission a written response on the dispute within 15
days of the submittal of the dispute.

4-6

Written referrals to the Commission and written responses
must be filed with the Secretary of the Commission in
accordance with the Commission's Rules of Practice and
Procedure (Part 385).

The Commission will resolve disputes by letter provided to
the potential applicant and all affected resource agencies
and Indian tribes. Any decision by the Commission on
disputed studies will be made on the basis of two criteria:

. whether the requested study is reasonable and
necessary in relation to the resource goals and
management objectives of the resource agencies,
and

. whether itis generally accepted practice to use the
study method requested by the agency or tribe.

The Commission’s resolution will be provided by letter to the
potential applicant and to the disagreeing resource agency.

If the Commission finds that a study or information is unnecessary
or use of the study method requested is not a generally accepted
practice, then the absence of the study or information in a filed
application will not cause a delay in application acceptance, nor
will it cause the application to be considered deficient.

If an applicant does not refer a dispute regarding a request for
information or if an applicant decides to depart from the
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Commission's decision, the applicant must explain the basis for its
disagreement in its application and fully justify the course pursued.

The risk of proceeding without agreement is the potential rejection
of the application in the event the Commission deems that the
application lacks essential information.

If an agency, tribe, or member of the public believes that a study
should be done, even after the Commission finds it unreasonable,
then the agency, tribe, or member of the public may decide to
conduct the study.

The first stage of consultation ends when all participating agencies,
Indian tribes, and members of the public provide written comments
or 60 days after the joint meeting is held (up to 120 days, if
extended), whichever occurs first.

At the completion of first stage consultation, there should be a set
of resource-by-resource study plans and detailed documentation of
the agency consultation process including all agreements on
design, steps toward dispute resolution, and a summary of reasons
why the applicant may have elected not to do certain agency
requested studies. Each element of the first stage consultation
record is important for subsequent consultation and license
application steps. It is good practice for potential applicants to
modify their proposed study plans as agreed upon and to provide
the revised plans to the relevant agencies for their records.

47

Post-filing requests for additional information are a
principal cause of delay. Conversely, minimizing the
need for additional information requests is the

applicant’s primary avenue for expediting licensing.
Participants are encouraged to ask the Commission to
resolve disputes as soon as possible.

4.2 STEP 2: BEGINNING OF SECOND
STAGE CONSULTATION:
STUDIES AND DRAFT

APPLICATION PREPARATION

With study plans finalized, the potential applicant should proceed
with all reasonable studies identified during first stage consultation
and obtain all reasonable information requested by resource
agencies, Indian tribes, and members of the public that is
necessary for the Commission to make an informed decision
regarding the merits of the application.

18 CFR 4.38(c); 18 CFR 16.8(c)

For an original license, these studies must be completed and the
information obtained before filing the application, if the results:

1 would influence the financial or technical feasibility of the
project; or



TRADITIONAL LICENSING PROCESS

are needed to determine the design or location of project
features, reasonable alternatives to the project, the impact
of the project on important natural or cultural resources, or
suitable mitigative and enhancement measures.

A study may be completed after application filing but before license
Issuance if:

! the potential applicant initiates formal consultation not later
than 4 years prior to the expiration date of the license;

the study would take longer to conduct and evaluate than
the time available between first stage consultation
completion and the application filing deadline; and

the nature of the study does not dictate it being conducted
after license issuance.

A study may have to be postponed until after license issuance if
the study:

I must be performed after construction of new project
facilities or change in operation of the proposed project;

IS designed to determine the success of implemented
measures; or

would be used to refine project operation or modify project
facilities.
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If, after first stage consultation is concluded, a resource agency
requests that the potential applicant do a necessary and
appropriate study not previously identified, the applicant should
promptly initiate the study, or gather the information unless the
study or information is unreasonable or unnecessary for an
informed decision by the Commission on the merits of the
application or use of the methodology is not a generally accepted
practice. The applicant may refer the request to the Commission
for dispute resolution. The results of such a study will be treated
as additional information, and the filing and acceptance of the
application will not be delayed, even if the study is not complete
before the application is filed. However, final action by the
Commission should not be expected until the results of the
additional study are submitted and evaluated.

18 CFR 4.38(c)(2); 18 CFR 16.8(c)(2)

A draft license application is the primary document developed
during second stage consultation.

The draft application must:

1 indicate the type of application the potential applicant
intends to file;

respond to any comments and recommendations made by
any resource agency and Indian tribe during the first stage
of consultation;
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contain the results of studies requested by the resource
agencies and Indian tribes; and

include a discussion of the study results and any proposed
protection, mitigation, and enhancement measures.

The format of the application depends upon the category of the
projectBmajor, minor, or nonpower (see chapter 2).

Access to the Site

An existing licensee must allow project access to a potential
competing applicant for the purposes of gathering information,
conducting studies, or holding a resource agency site visit. This
requirement becomes effective when the following occurs:

the potential competing applicant has complied with the first
stage consultation information requirements, and

the potential competing applicant has notified the existing
licensee in writing of the need for and extent of required access
to the project site.

Any disputes relating to the timing and conditions of access, the
need for access, or the reimbursement of reasonable expenses
incurred by existing licensees, may be referred to the Commission.

18 CFR 16.5
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4.3 STEP 3: COMPLETION OF

SECOND STAGE CONSULTATION

The next major step in the licensing process begins with the
applicant’s distribution of the draft application to resource
agencies, Indian tribes, and other interested parties with a written
request for review and comment.

18 CFR 4.38(c)(4); 18 CFR 16.8(c)(4)

A resource agency, Indian tribe or member of the public is given 90
days to provide written comments on the information provided by
the potential applicant in the draft application.

18 CFR 4.38(c)(5); 18 CFR 16.8(c)(5)

If the written comments show that a resource agency, Indian tribe,
or member of the public has a substantive disagreement with a
potential applicant’s conclusions on resource impacts or proposed
protection, mitigation, or enhancement measures, the potential
applicant must 18 CFR 4.38(c)(6); 18 CFR 16.8 (c)(6)

1 within 60 days schedule and hold a joint meeting in
consultation with the disagreeing agency, tribe, members
of the public and other consulted agencies; and

provide the Commission with written notice of meeting
time, place, and agenda at least 15 days in advance.
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The applicant and any disagreeing resource agency, Indian tribe,
or member of the public may conclude a joint meeting with a
document embodying any agreement reached and any issues
remaining unresolved.

Second stage consultation should be documented by the applicant
in the form of a written summary of agreements reached with the
resource agencies, as well as remaining disagreements.

Particularly when disagreement exists with one or more resource
agencies or the public, the basis for the applicant’s position should
be clearly presented in the context of the applicant’s consideration
of the full range of developmental and nondevelopmental values.

18 CFR 4.38(c)(8);18 CFR 16.8(c)(8)

The applicant should justify its balancing of resource needs to
achieve the best adapted project for improving or developing the
waterway.

The applicant next finalizes the application in preparation for filing.
18 CFR 4.38(c)(9); 18 CFR 16.8(c)(9)

Exhibit E of the application must include:
18 CFR 4.38(f); 18 CFR 16.8(f)

! evidence of all consultation efforts, including documents
showing the conclusions of second stage consultation;

! evidence of any agency waivers;
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all  resource agency letters with comments,
recommendations, and preliminary terms and conditions;

the consultation summary document outlining any
remaining disagreements;

explanation of the project's compliance or lack of
compliance with relevant comprehensive plans, along with
relevant resource agency determinations regarding
consistency. The Commission’s website contains a list of
Comprehensive Plans in the Licensing Process;

any letters from the public containing comments and
recommendations; and

descriptions of how the applicant’s proposal addresses the
issues raised by the public during the first stage
consultation joint meeting.

4.4  STEP 4: THIRD STAGE
CONSULTATION: APPLICATION
FILING AND ACCEPTANCE BY

THE COMMISSION

Filing the complete application initiates third stage consultation and
is the first activity in step 4 in the TLP. The application must be
filed no later than 24 months before the existing license expires.
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The original application and 8 copies must be filed with the
Secretary, FERC, 888 First Street, NE Washington, DC 20426.
18 CFR 4.38(d)(1); 18 CFR 16.8(d)(1)

An existing licensee will be precluded from filing an

application for a relicense if it fails to file its
application by the 24-month due date.

Concurrent with filing the application, the applicant provides copies
of the filed application to all resource agencies, Indian tribes, and
members of the public previously consulted.

18 CFR 4.38(d)(2); 18 CFR 16.8(d)(2)

The Commission will issue a tendering notice within 14 days of the
filing of the application. The notice will solicit requests for
additional scientific studies and initiate consultation with the State
Historic Preservation Officer under Section 106 of the National
Historic Preservation Act.

The applicant must subsequently also provide to participants any:
I deficiency correction, revision, supplement, response to

additional information request, or amendment to the
application; and

written correspondence from the Commission requesting
the correction of deficiencies or the submittal of additional
information.
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The filed application is reviewed for adequacy by a Commission
team of engineering and environmental specialists.

The application should contain the following

1 minimum content requirements under 18 CFR 4.38;18
CFR 16.8 (18 CFR 4.41,4.51, or 4.61, and 16.10);

1 complete protection, mitigation, and enhancement
proposals;

1 evidence of completion of pre-filing consultation; and

1 Coastal Zone Management Act (CZMA) compliance.

The Commission then completes its adequacy review and, if the
application is deemed acceptable, issues the applicant a letter of
acceptance. The Commission can proceed along one of two
courses of action.

(1)  The Commission can reject the application as patently
deficient, with the understanding that the application
cannot be refiled after the 24-month deadline for filing.

A This occurs if the Commission determines that the
application patently fails to comply with basic
regulatory requirements of content (18 CFR 4.41,
4.51, or 4.61) and pre-filing consultation (18 CFR
4.38(); 18 CFR 16.8(f)).
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B. This decision can be appealed, but regardless of
the outcome, the licensee is obligated to continue
operating the project until the Commission
disposes of the proceeding.

(2) If the application is inadequate but not patently deficient,
the Commission will issue a deficiency letter.

The Commission will notify the applicant of any deficiencies, and
the applicant will be afforded an appropriate period of time in which
to correct deficiencies.

Additional information may also be requested at this time.

The applicant is provided an appropriate period of time not to
exceed 90 days, in which to correct deficiencies and to provide the
requested additional information. 18 CFR 4.32(e)(1)

Although the content of the application may comply with the
regulations, Commission staff may request additional information
or documents it considers relevant for an informed decision on the
application. The information requested must take the form, and
must be submitted within the time the Commission prescribes.
The applicant may be required to file the information on other
interested agencies, tribes, and the public. If an applicant fails to
provide the additional information, the Commission may dismiss
the application, hold it in abeyance, or take other appropriate
action. 18 CFR 4.32(g)
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All amendments, including final amendments, must be filed no
later than the date specified by the Commission in its procedural
notice of processing deadlines. 18 CFR 16.9 (c)

If responses to requested deficiency corrections or additional
information requests are not timely filed, the application may be
dismissed. If all deficiencies are corrected, the Commission issues
the applicant a letter of acceptance specifying the project number
assigned and the date upon which the application was accepted
for filing. 18 CFR 4.32(d)(1) and 4.32 (e)(1)

If the Commission rejects or dismisses an application
because it is patently deficient or because the applicant
fails to correct deficiencies or respond to an additional

information request in a timely manner, the applicant
cannot refile its application if the 24-month filing
deadline has passed.

If the application is accepted, the Commission provides public
notice in the Federal Register, local newspapers, and directly to
resources agencies and Indian tribes. It identifies dates for
comment, intervention, and protests.

18 CFR 4.34(b); 18 CFR 16.9(d)(1)
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4.5 STEP 5: APPLICATION
PROCESSING AND NEPA
COMPLIANCE

45.1 SCOPING

Depending on the nature and extent of comments received in
response to the notice of application accepted for filing, the
Commission may conduct public scoping meetings or just solicit
written comments. The Commission typically issues a scoping
document (SD) for public comment. The Commission issues the
SD 30 days prior to any public scoping meeting. The SD will
include a tentative schedule for a REA notice and a list of the
pertinent comprehensive plans.

452 ADDITIONAL INFORMATION AND REA NOTICE

Based on additional study requests, and comments received
during scoping, the Commission may request additional
information. If additional information is required, the applicant is
requested to provide it, usually within 60 to 90 days, but often
longer. Applicants must serve responses to additional information
requests on commenting agencies and parties to proceedings.
18 CFR 4.32(q)

When resource agencies receive copies of applicant’s responses
to additional information requests, they should anticipate an REA
notice issuance. When the information is deemed adequate, the
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Commission issues the REA notice soliciting final comments,
recommendations, terms and conditions, and prescriptions.

Agencies, tribes, and the public will have 60 days to file comments,
recommendations, terms and conditions and prescriptions. The
Any reply comments will be due in 45 days (see chapter 2 for
further details). 18 CFR 4.34(b)

If an applicant has not already done so, within 60 days following
the notice of acceptance and REA, the license applicant must also
file a copy of the water quality certification; a copy of the request
for certification, including proof of the date on which the certifying
agency received the water quality certification request; or evidence
of waiver of water quality certification pursuant to 18 CFR
4.34(b)(5)(i).

4.5.3 EA OR EIS PREPARATION

The Commission now begins preparing its environmental and
engineering analysis of the applicant's proposal and alternatives to
that proposal. An EA will typically be the NEPA document
prepared for a license application. Depending on the scope of
issues, or resources affected, the Commission may issue a single
EA or a draft and final EA, and in specific circumstances and EIS.
(see chapter 2 for additional details).
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4.6 STEP 6: COMPLETION OF THE

SECTION 10(J) PROCESS

Under Section 10(j) of the FPA, the Commission receives
recommendation s from the National Marine Fisheries Service, the
U.S. Fish and Wildlife Service, and state fish and wildlife agencies
on licensing measures for the protection, mitigation of damages to,
end enhancement of fish and wildlife resources affected by the
project. The Commission will include these measures unless it
finds them inconsistent with the FPA or other applicable law. See
chapter 2, section 2.2.10, for guidelines on the Section 10())
process, which are the same for the integrated and traditional
licensing processes.

The Commission’s application review process also entails the
specific findings required for relicensing (see chapter 2, section
2.5) and, possibly, consideration of a federal takeover.
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4.7 STEP 7: LICENSE ISSUANCE AND

MONITORING

The licensing process concludes with the issuance of a licensing
order by either the Commission or its delegate. License issuance
and monitoring is the same for all processes and is discussed in
detail in chapter 2.
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5.0 THE ALTERNATIVE
LICENSING PROCESS

The alternative licensing process provides the applicant an
opportunity to conduct scoping during the pre-filing consultation
and to substitute a preliminary draft EA or EIS prepared by a
third-party contractor for Exhibit E of the license or relicense
application. All of the other existing regulatory requirements
discussed in chapter 2 still apply, but the sequence of steps
differs. Figure 3 illustrates the steps in the alternative licensing
process.

An applicant must request and receive Commission approval to
use alternative procedures for filing an application for an original,
new, or subsequent hydropower license that is subject to 18 CFR
4.38 or 18 CFR 16.8, or for the amendment of a license that is
subject to the provisions of 18 CFR 4.38.

The goals of an alternative process are to: 18 CFR 4.34(i)(2)

1 coordinate the pre-filing consultation process, the
environmental review process under NEPA, and
administrative processes associated with the CWA and
other statutes;

flexible pre-filing consultation process tailored to the
circumstances of each case (Note: Even under the
traditional and integrated licensing processes the
applicant can facilitate and promote greater participation
by and improve coordination among stakeholders.);

allow for the preparation of a preliminary draft EA by an
applicant or its contractor or consultant, or of a draft EIS
by a contractor or consultant chosen and directed by the
Commission and funded by the applicant;

promote cooperative efforts by the potential applicant
and interested entities and encourage them to share
information about resource impacts and protection,
mitigation, and enhancement proposals and to narrow
any areas of disagreement and reach agreement or
settlement of the issues raised by the hydropower
proposal; and

facilitate an orderly and expeditious review of an
agreement or offer of settlement of an application for a
hydropower license, or amendment to a license. (Note:
settlements can also be reached under the traditional
and integrated licensing procedures.)

The Commission staff may participate in the pre-filing consultation
of an alternative licensing process and assist in integrating the
environmental review and pre-filing consultation.

18 CFR 4.34(i)(8)

1 facilitate greater participation by and improve
communication among the applicant, resource agencies,
Indian tribes, the public, and Commission staff in a

51
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Figure 3. Alternative Licensing Process
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51 STEP 1: DECISION TO FILE AND
FORMATION OF STAKEHOLDER
WORKGROUP AND
COMMUNICATIONS PROTOCOL

The decision to file and the initial considerations are the same as
described in chapter 2. An applicant may also want to consider
recommendations contained in Guidelines to Consider for
Participating in the Alternative Licensing Process prepared by the
ITF, which is available on the Commission’s website.

An applicant for a new or subsequent license must file its NOI to
do so, and if applicable, its PAD (see chapter 2).

Commission approval of the potential applicant's
request to use the alternative procedures prior to the
deadline date for filing of the notification of intent does

not waive the potential applicant's obligation to file the
NOI required by 18 CFR 5.5 and PAD required by 18
CFR 5.6.

The initial action taken by the potential applicant is the formation of
a stakeholder work group and the development of a
communications protocol.
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5.2

521

STEP 2: APPLICANT REQUESTS
PERMISSION TO USE THE
ALTERNATIVE PROCESS

REQUEST FOR AUTHORIZATION

The request for authorization to use the alternative process must:

18 CFR 5.3

demonstrate that a reasonable effort has been made to
contact all resource agencies, Indian tribes, citizen’'s
groups, and others affected by the applicant’s proposal;

demonstrate that a consensus exists that the use of the
alternative licensing process is appropriate under the
circumstances;

submit a written communications protocol, supported by
interested entities, governing how the applicant and other
participants in the pre-filing consultation of the alternative
licensing process, including the Commission staff, will
communicate with each other regarding the merits of the
applicant’s proposal and proposals and recommendations
of interested entities; and

serve a copy of the written request on all affected resource
agencies and Indian tribes and on all entities contacted by
the applicant that have expressed an interest in the
alternative licensing process.
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As appropriate under the circumstances of the case, the alternative
licensing process would include provisions for:
18 CFR 4.34(i)(4)

distribution of an initial information package (lIP) or PAD
and conduct of an initial information meeting open to the
public;

the cooperative scoping of environmental issues (including
necessary scientific studies), the analysis of completed
studies, and any further scoping; and

the preparation of a preliminary draft EA or preliminary
draft EIS prepared by a third-party contractor, and related
application.

5.2.2 PuBLIC NOTICE AND COMMENT

If the request is filed prior to July 23, 2005, or if it is filed on or after
July 23, 2005 and prior to the deadline for filing the NOI to seek a
new or subsequent license, the Commission will give public notice
in the Federal Register inviting comment on the applicant’s request
to use an alternative licensing process. The Commission will
consider comments in determining whether to grant or deny the
applicant’s request to use the alternative licensing process, and
the Commission’s decision will not be subject to rehearing or
appeal.
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If the request is filed on or after July 23, 2005, and is at the same
time as the filing of the NOI, the Commission will follow the
notification procedures defined in 18 CFR 5.3, which requires the
applicant to provide a copy of the request to all participants
interested in the proceeding and to notify the participants that their
comments on the request to us the alternative procedures must be
filed with the Commission within 30 days of the filing of the
request. The applicant also must publish notice of the NOI, PAD
and the request to use the alternative procedures no later than the
filing date of the NOI in a daily or weekly newspaper of general
circulation in each county in which the project is located.
18 CFR 4.34(i)(5); 18 CFR 5.3

If the Commission accepts the use of an alternative licensing
process, then the following general provisions apply:
18 CFR 4.34(i)(6)

To the extent feasible under the circumstances of the case,
the Commission gives notice in the Federal Register and
the applicant gives notice, in a local newspaper of general
circulation in the county or counties in which the project is
located, of the initial information meeting and the scoping
of environmental issues. The applicant also sends notice
of these stages to a mailing list approved by the
Commission.

Every 6 months, the applicant files with the Commission a
report summarizing the progress made in the alternative
licensing process and referencing the applicant’s public
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file, where additional information on that process can be
obtained. Summaries or minutes of meetings held during
the alternative licensing process pre-filing consultation may
be filed in lieu of a report. The applicant also files with the
Commission an original and eight copies of its PAD, each
scoping document, and the preliminary draft EA or
preliminary draft EIS prepared by a third-party contractor.

At a suitable location, the applicant maintains a public file
of all relevant documents, including scientific studies,
correspondence, and minutes or summaries of meetings,
compiled during the alternative licensing process. The
Commission maintains a public file of the applicant's PAD,
scoping documents, periodic reports on the pre-filing
consultation process, and the preliminary draft EA or EIS.

The applicant may substitute a preliminary draft EA, or EIS
prepared by a third-party contractor, and additional
material specified by the Commission in lieu of Exhibit E to
its application. The applicant files with the Commission the
results of any studies conducted or other documentation as
the Commission directs, either on its own motion or in
response to a motion by a party to the licensing
proceeding.

Pursuant to the procedures approved, participants set
re