Tesoro Refining and Marketing Company et al. v. Calnev Pipe Line L.L.C.

ORDER CONSOLIDATING CERTAIN COMPLAINT Pl  CEEDINGS AND
ESTABLISHING HEARING PROCEDURES

134 FERC 1] 61,214 (2011), order denying reh’g, 136 FERC 9 61,083 {2011)

In this case, various shippers filed complaints in 2007 and 2009 challenging, among other things,
the grandfathered rate of Calnev Pipe Line LLC. The Commission consolidated the complaint
proceedings, set them for hearing, but held the consolidated proceeding in abeyance pending a
settlement judge proceeding. In this hearing order, the Commission, among other things, describes at
length the return to establish to prove whether the challenged grandfathered rate should lose the
presumption that it is just and reasonable due to a substantial change in the economic circumstances
that were the basis of the rate. Whether there is a substantial change involves comparing the equity
rate of return generated by the grandfathered rate in the complaint year (“C” year) with a comparable
measure in the year grandfathering became lawful (“B” year, generally calendar 1992) for the
grandfathered rate against the embedded rate of return on equity in the grandfathered rate for the year
in which the grandfathered rate was established (“A” year). The Commission notes the pertinent
formulaic expression as C-B/A. The Commission denied Calnev’s petition for rehearing on procedural
grounds.



LLLLLLLLLLLLLL P X2 \YaivL LA aaa ) VI Lt v

134 FERC 9 61,214
UNITED 5.1 2S OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinghoff, Chairman;
Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A. LaFleur.

Tesoro Refining and Marketing Company Docket No.
- .

Calnev Pipe Line LLC

America West Airlines, Inc. and Docket No.

US Airways, Inc.

Chevron Products Company

Continental Airlines, Inc.

Southwest Airlines Co. and

Valero Marketing and Supply Company
V.

Calnev Pipe Line LLC

ConocoPhillips Co. Docket No.

V.
Calnev Pipe Line LLC

BP West Coast Products, LL.C Docket No.

V.
Calnev Pipe Line LLC

Tesoro Refining and Marketing Company Docket No.

\A
Calnev Pipe Line LLC

P West Coast Products, LLC Docket No.

V.
Calnev Pipe Line LLC

OR07-7-000
(consolida 1)

OR07-18-000
(consolidated)

OR07-19-000
(consolidated)

ORO07-22-000
(consolidated)

ORO09-15-000
(consolidated)

OR09-20-000
(consolidated)

ORDER CONSOLIDATING CERTAIN COMPLAINT PROCEEDINGS AND

ESTABLISHING HEARING PROCEDURES

(Issued March 17, 2011)






uuuuuuuuuuuuuu CTIN U VS \WilL Lo aaay VAt o s

Docket No. OR07-7-000, et al. -3-

substantially changed circumstances, increases in revenues resulting from the pipeline’s
annual indexing should be considered. Fifth, any change in the embedded ‘e return on
equity must occur after the enactment date of Energy Policy Act of 1992 (EPAct). Sixth,
the Commission sets 25 percent as the minimum percentage change in return on equity
necessary to establish substantially changed circumstances. If the change in return on
equity is 25 percent or greater, the Commission may consider other factors to confirm
that the change is not anomalous or unrepresentative. Last, the Commission confirms
that a change in return on equity must be measured using the current version of the rate
methodology that is applicable to the particular year under analysis.

1. Background

3. The four pending 2007 Calnev Complaints challenge all of Calnev’s existing
interstate rates, including both the grandfathered portion of those rates as well as the
portion of its rates in excess of the grandfathered rate. The grandfathered portion was
created when Calnev’s 1991 rates had been in effect for the 365 day period preceding the
effective date of the EPAct of 1992. Because Calnev’s 1991 rates were in effect during
that 365 day period, they were deemed just and reasonable and became grandfathered
rates under section 1803(a) of EPAct.® The 2007 Calnev Complaints also challenge the
cost-based and index-based components of Calnev’s base rates, which first became
effective on September 2, 1991.” The Commission requires a complainant to establi
reasonable grounds to conclude that the challenged rate is unjust and unreasonable bef

* The complainants are shown for the respective Dockets as follows: Docket
No. OR07-7-000, complainant Tesoro; Docket No. OR07-18-000, joint complainants
America West Airlines, Inc., Chevron Products Company, Continental Airlines, Inc.,
Northwest Airlines, Inc., Southwest Airlines Co., U.S. Airways, Inc., and Valero
Marketing and Supply Company (collectively, the Airline Parties); Docket No. OR07- 9-
000, ConocoPhillips Company (ConocoPhillips); and Docket No. OR07-22-000,
complainant BP West Coast. All of these complainants are hereinafter collectively
referred to as the Calnev Shippers when referring to the pleadings in Docket No. OR07
series of complaints against Calnev.

3 Section 1803(a) of the Energy Policy Act of 1992, Public L. No. 102-486, 106
Stat. 2276 (1992) (EPAct). Section 1803(a)(2) provides: “any rate in effect on the 365"
day preceding the date of such enactment shall be deemed to be just and reasonable . . .
regardless of whether or not, with respect to such rate, a new rate has been filed with the
Commission during such 365-day period.”

§ See Revision to Oil Pipeline Regulations Pursuant to the Energy Policy Act of
1992, Order No. 561, FERC Stats. & Regs. 430,985 (1993), order on rehearing, Order

(continued ..
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the parties’ arguments.” The additional comments and answers were filed by early
April 2008.

4, While the amended 2007 Calnev Complaints were under review, an initial
decision (2008 SFPP ID involving a complaint by Chevron Products Co. and several
other shippers'? against SFPP, L.P. (SFPP) in Docket No. OR03-5-001 (SFPP
Proceeding) issued on November 18, 2008, which addresses, in part, the issue of
substantially changed circumstances.”® The SFPP Proceeding involved complaints
against SFPP’s North and Oregon Line rates.'® The arguments of the SFPP litigant
shippers'” and of SFPP regarding substantially changed circumstances in the SFPP
oceeding are almost identical to those presented in the 2007 Calnev Complaints against
Calnev. Prior to this order the arguments in the SFPP Proceeding have never been
reviewed by the Commission.'® Because of the similarity of the substantially changed
circumstances issues raised in the 2007 Calnev Complaints and the contemporaneous
SFPP Proceeding, the Commission will use the SFPP Proceeding’s record and the 2008

13 See Notice Permitting Further Answers dated March 6, 2008 in Docket No.
ORO07-5-000, et al., including the four 2007 Calnev Complaints.

14 The other shipper litigants include BP West Coast, ExxonMobil and
ConocoPhillips.

5 Chevron Products Co., et al., v. SFPP, L.P., 125 FERC 963,018, at P 339-436
(2008) (2008 SFPP ID). The complainant shippers in Docket No. OR03-5-001 SFPP
Proceeding were BP West Coast, Chevron, and ConocoPhillips. In the SFPP Proceeding,
ConocoPhillips and Chevron are collectively known as the CC Shippers.

16 Chevron Products Company v. SFPP, L.P., Docket No. OR03-5-000 (the SFPP
Proceeding).

17 All of the complainant shippers in the SFPP Proceeding are also the
complainants in the 2007 Calnev Complaints.

18 Subsequently, the SFPP shipper complainants entered into two separate
settlements with SFPP that resolved all their respective issues regarding the 2008 ¢ PP
ID including the substantially changed circumstances issues. See SFPP, L.P., 131 FERC
961,180 (2010) (order approving April 16, 2010 settlement agreement between SF1
an all complaining shippers except Chevron) and SFPP, L.P., 134 FERC § 61,201
(2011) (order approving February 2, 2011 settlement agreement between SFPP and
Chevron).
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II.  P~~~edural History of -~ °007 “~"1ev Com~'~nts

A. Tesoro

g. Tesoro filed its initial complaint on January 30, 2007 in Docket No. OR07-7-000.
Tesoro’s complaint asserted that Calnev’s rates were unjust and unreasonable and 1at
there were reasonable grounds to conclude that there were substantially changed
circumstances. Tesoro asked the Commission to determine that the Calnev’s exist g
rates were unjust and unreasonable, establish just and reasonable rates, and order
reparations. Calnev filed an answer on March 1, 2007, and Tesoro filed its reply on

M- :h 16, 2007. The Commission’s April 2, 2007 order held Tesoro’s complaint in
abeyance pending clarification of a number of issues then pending before the D.C.
Circuit.2! On July 20, 2007, the Commission issued a second order and found that
Tesoro’s complaint relied on arguments that were recently rejected by the U.S. Court of
Appeals for the D.C. Circuit (Court) in ExxonMobil 2 The Commission therefore
granted Tesoro ninety days to amend its complaint to reflect the Court’s determinations
in ExxonMobil on the income tax allowance and substantially changed circumstances
issues. The order also accepted Tesoro’s complaint against the portion of Calnev’s base
rates in excess of the grandfathered rates.”?

9. Tesoro did not file an amended complaint within the 90 day period established by
the April 2, 2007 order, but did so on February 8, 2008, pur})ortedly in response to the
Commission’s December 26, 2007 order in America West,® citing 18 C.F.R.

§ 385.215(a)(3)(i) (2007) of the Commission’s rules. Tesoro argued that the cited
regulation permits a complaint to be amended any time before it is set for hearing.
Calneyv filed a combined answer to Tesoro’s and the other amended 2007 Calnev

21 Tesoro Marketing and Refining Co. v. Calnev Pipe Line LLC, 119 FERC
961,002 (2007) (Tesoro v. Calnev).

22 See ExxonMobil v. Calnev, 120 FERC § 61,075 at P 6 (citing ExxonMobil Oil
Corp., et al. v. FERC, 487 F.3d 945 (D.C. Cir. 2007) (Exxon Mobil)).

2 ExxonMobil v. Calnev, 120 FERC 961,075 at P 1, 4.

 In America West, the Commission addressed the joint complaint filed by the
Airline Parties and ConocoPhillips against Calnev’s entire rate. The Commission found
certain methodological errors by the complainants regarding their arguments on
substantially changed circumstances and provided those complainants forty-five days to
amend their complaint in light of the Commission’s discussion. See America West, 1=
FERC 9 61,241.
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11,2008, America West Airlines, Inc. and US Airways, Inc. filed a motion to reflect their
consolidation into a single corporation and to substitute US Airways as a complainant,
which motion the Commission grants.?® Calnev responded to the amended complaints
with its March 3 Answer. Calnev argues that the complainants fail to meet the
Commission’s existing standards for establishing reasonable grounds to conclude that
there were substantially changed circumstances to Calnev’s grandfathered rates. On
Avril 10, 2008, the Airline Parties and ConocoPhillips filed a joint response to Calnev’s

M irch 3 Answer pursuant to the Commission’s March 6, 2008 notice permittii  further
cc__mnents. Calnev replied on April 25, 2008.

C. DD West Coast

12. On September 13, 2007, BP West Coast filed a complaint in Docket No. OR07-
22-000. BP West Coast asserted that Calnev’s rates were unjust and unreasonable,

inclu ng all surcharges to those rates. BP West Coast also asserted that its complaint
establishes that there are reasonable grounds to conclude that there were substantially
changed circumstances with respect to Calnev’s 1991 grandfathered rates. BP West
Coast asked the Commission to require Calnev to submit a cost and revenue study, and if
the resulting revenues exceeded costs, to require Calnev to make interim reparations. In
addition, BP West Coast asked the Commission to find that Calnev’s 1991 rates were not
grandfathered, to set reasonable rates, to preclude indexing of Calnev’s rates, and to
award damages.

13.  On October 15, 2007, Calnev filed an answer asserting that BP West Coast’s
complaint did not address the basic elements of the Commission’s substantially changed
circumstances standard, and further argued that BP West Coast violated an earlier

set :ment by asserting that Calnev’s jet fuel surcharge was unjust and unreasonable. The
December 26, 2007 order on BP West Coast’s complaint issued concurrently with
America West, and like America West, discusses the deficiencies in the complaint on the
issue of substantially changed circumstances. The Commission gave BP West Coast
forty-five days to file an amended complaint.” On January 25, 2008, BP West Coast

28 The Commission had previously dismissed US Airways as a complainant
because it was not shipping fuel over Calnev at the time the August 20 complaint was
filed. Id. P 18. The February 11, 2008 motion is unopposed and is granted because the
consolidation has been completed.

2 BP West Coast v. Calnev, 121 FERC 961,242, passim.
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in the 2007 Calnev Complaints proceedings.’® The Commission finds that the
methodologies advanced in the 2007 Calnev Complaints require correction or
clarification, thus the cumulative record to date precludes the Commission from mak ga
merit determination of whether there are substantially changed circumstances with
respect to Calnev’s grandfathered rate. Accordingly, given the similarities betwee the
$1 2P Proceeding and the 2007 Calnev Complaints, the Commission addresses in this
order the methodological approach related to substantially changed circumstances that
should be used at hearing, taking into consideration guidance from the record in the S} P
Proceeding.36 As was previously stated, this affords the Commission and e parties
additional guidance to consider regarding the most appropriate method for determining
whether there are substantially changed circumstances. Since the question of whether
there are substantially changed circumstances is being set for hearing, the parties w

have another opportunity to address the principles discussed in this order.

16.  The first part of this order addresses the historical framework for determining
substantially changed circumstances, addresses Calnev’s pending motions to dismiss,

su. narizes the parties’ theories, and discusses the 2008 SFPP ID’s analysis. The
Commission emphasizes it is not making a factual determination regarding whether there
were substantially changed circumstances herein; that remains a matter to be determined
at hearing.

Calnev. herefore Calnev and SFPP are jointly referred to as Calnev/SFPP when they are
making the same or similar arguments in the 2007 Calnev Complaint and SFPP
Proceedings.

% For example, SFPP used Robert G. Van Hoecke as its lead witness in both the
2007 Calnev Complaints (Exhibit 1 to Calnev’s Combined Answer dated March 3, 2008)
and the SFPP Proceeding (Ex. SFO-1). Most of the Calnev and SFPP Shipper used
Matthew P. O’Loughlin as the lead witness in both proceedings (e.g. Supplemental
Affidavit to Amendment to Complaint of ConocoPhillips, et al. dated February 11, 2008
in Docket No. OR07-19-000, et al. and " ¢. CC-1 and Ex. CC-44 in Docket No. OR03-5-
001). While the testimony reflected the different cost-of-services and volumes for the
different pipeline facilities at issue, there was virtually no difference in the
methodological or analytical positions SFPP or Calnev took in 2007 Calnev Complaints
and the SFPP Proceeding.

36 All reference to briefs on or opposing exceptions in this order are to the briefs
filed in the SFPP Proceeding, Docket No. OR03-5-001. With respect to references to
exhibits, where necessary for clarity, citations to exhibits include references to the
relevant docket number.
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B. P--I:nnn e MNalnaxds N

19.  Calnev has filed motions to dismiss each of the 2007 Calnev Complaints. Calnev
makes four central arguments in its motions to dismiss. First, Calnev argues that |

Airline Parties and ConocoPhillips utilize a narrow measure of return based on the
change in margin between total revenues and expenses rather than the broader measure of
return used in the Opinion No. 435 Orders.*! Calnev asserts that the broader measu  of
return examines the change in ratio of total revenues to total expenses, as weighted by
their relative size in the A period, to assure that the percentage calculated by the (C-B)/A
formula progerly reflects the different base numbers against which the calculation is
performed.** The Commission will not dismiss the 2007 Calnev Complaints on this basis
because the interpretation of America West and the definition of return under that or s
the central issue here. As discussed below, the Airline Parties and ConocoPhillips

reas« ably construe America West as requiring a methodology using the change in doll
margins or in the rate of return on equity.

20.  Second, Calnev argues that the Airline Parties and ConocoPhillips do not apply
the (C-B)/A formula correctly because: (1) they use cost-of-service assumptions that are
inappropriate, particularly involving the income tax allowance factors and equity cost of
capital, and (2) they assume that Calnev’s costs, volumes and revenues for 1992 are
essentially the same as 1991. However, the Airline Parties, Chevron, and ConocoPhillips
changed certain of the cost assumptions in their joint April 10, 2008 supplemental filing
based in the Commission’s prior criticisms of their methodology. They should not be
penalized for having updated their pleadings in response to the Commission’s concerns.
Moreover, the Commission is not prepared to dismiss their complaints for failure to use
the proper base year given disputes about the availability and accuracy of information for
the 12 month period proceeding the date on which EPAct was approved and the
methodology to be used.

21.  Third, Calnev argues that neither Tesoro nor BP West Coast attempted to apply
the (C-B)/A formula to analyze the matters raised by America West. Calnev points out
that both these parties instead rely significantly on proposed changes in Calnev’s over-
recovery of its cost-of-service which the Commission has consistently rejected.*?

41 SFPP,L.P., Opinion No. 435, 86 FERC { 61,022 (1999), Opinion No. 435-A,
91 FERC 4 61,135 (2000), Opinion No. 435-B, 96 FERC ¢ 61,281 (2000), order on
clarification and reh’g, 97 FERC 9 61,138 (2001) (collectively Opinion Nos. 435 Order).

42 Calnev March 3, 2008 Consolidated Response at 11-12, 23-24.

3 14 at 28-30.
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change in the ratio of total revenues and total costs among different time periods.47 "

if in the first year the pipeline’s revenues were $110 and its costs were $106, the
difference is four percentage points on a ratio of 1.10 to 1.06. If, in a subsequent year,
the revenues increase to $112 and costs remain $106, the difference between revenues
and costs is now $6, or six percentage points on a ratio of 1.12 to 1.06. ..iis results in a
two percentage point change in the ratio of total revenues to total costs, which according
to SFPP and Calnev, is a two percent increase in the pipeline’s return. They assert this
approach replicates the methodology used in the June 2005 Order and is consistent with
America West.®

’s

25.  Inthe SFPP Proceeding, Trial Staff advocated a “margin approach.” Specifically,
Trial Staff analyzed the change between total revenues and total costs by comparing the
difference between actual revenues and costs in the years at issue.* Trial Staff defined
this change in the numerical difference of revenues and costs as the “change in margin,”
relying on the use of the term “margin” in America West. Thus, if costs were $101 and
revenues $105 in the first year, the pipeline’s margin would be $4. If costs rise to $105
and revenues were $110 in a subsequent year, the pipeline’s margin would now be $5
compared to $4, for a change in margin $1 or 25 percent. Under Trial Staff’s “margin
approach” the 25 percent change in margin would represent a 25 percent increase in
return.

26.  CC Shippers’ approach in the SFPP Proceeding was to determine the change in the
dollar return on equity or the rate of return on equity,™ a concept that BP West Coast
supported but did not elucidate as fully. Under the CC Shippers’ approach, if the return
in the first year was $10 and the return in a subsequent year was $12, they assert that the
$2 increase in return equals a 20 percent increase in the dollar return on equity.

Similarly, if the rate of return on equity was 10 percent for the first year and rate of return
on equity was 13 percent in a subsequent year, the three percentage point increase would
reflect a 30 percent increase in rate of return on equity. The CC Shippers assert the June
2005 Order, ExxonMobil, and America West focus on rate of return and their me od is

47 See Calnev March 3, 2008 Consolidated Response at 11-12, 23-24; SFPP Brief
on Exceptions at 13-15, 19-20; 2008 SFPP ID, 125 FERC ¥ 63,018 at P 374-375.

8 Calnev March 3, 2008 Consolidated Response at 10, 14; SFPP Brief on
Exceptions at 19-21.

42008 SFPP ID, 125 FERC ¥ 63,018 at P 362-363.

S0 1d P 340, 345, 350.
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EPAct against the return of the Oregon Line rates in calendar year 1992.® As noted, the
2008 SFPP ID also rejected SFPP’s analysis because it did not include the increased
revenues resulting from the indexing of SFPP’sra : under the Commission lex g
methodology.57

29.  11e 2008 SFPP ID rejected CC Shippers’ approach on the ground that they used
several different definitions of return in their efforts to quantify a change in return, and
therefore their approach was not credible. The 2008 SFPP ID also appears to have
doubted the quality of CC Shippers’ evidence based on the cost-of-service used, 1d also
rejected their analysis as it did not reflect revenue increases caused by inflation.>®

30.  The 2008 SFPP ID accepted Trial Staff’s approach as the one most consistent with
America West.” Having concluded that America West required a comparison of the
change in the pipeline’s margins as the proper measure of a change in profitability,* the
2008 Chevron ID adopted Trial Staff’s margin methodology for determining whether
there are substantially changed circumstances. The 2008 SFPP ID also accepted Trial
Staff’s conclusion that there were no substantially changed circumstances to the Nor

Line rates for the year 2003, but there was such a change to the Oregon Line rates in
2003.%!

31.  On exceptions, SFPP and CC Shippers both asserted the 2008 SFPP ID’s use of
SFPP’s total North and Oregon Line revenues rather than the revenues generated by the
grandfathered portion of those rates was inconsistent with America West. They both
opposed the 2008 SFPP ID’s adoption of Trial Staff’s margin methodology for
determining whether there are substantially changed circumstances, again on the ground
that this was inconsistent with America West. SFPP and CC Shippers also both opposed
the 2008 SFPP ID’s rejection of their respective methodologies for determining
substantially changed circumstances. SFPP further opposed to the specific finding that
there were substantially changed circumstances to the Oregon Line rates and objected to

5 Id. P 408-410.

57 See 18 C.F.R. § 342.2 (2010).

382008 SFPP ID, 125 FERC 4 63,018 at P 413-415, 417.
¥ Id. P 408.

 1d. P 409.

1 Jd. P 408-409. Trial Staff reached the same conclusions for 2004, but 2004 is no
longer at issue due to the April 2010 Settlement that resolved the 2004 complaints.
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In reviewing the June 2005 Order, the Court stated:

FERC interprets the phrase “a substantial change has occurred after the date
of the enactment of this Act . . . in the economic circumstances of the oil
pipeline which were a basis for the rate” as requiring a substantial change in
the overall rate of return of the pipeline, rather than in one cost element,
such as a tax allowance ... . In other words, it makes little sense to de-
grandfather a rate when the pipeline is no more profitable — or perhaps even
less profitable — than it was when the rate was grandfathered.®

Tl wurt 1 explained the reasonableness of using a change in the rate of return as the
method for determining whether there are substantially changed circumstances:

Moreover, FERC’s reading meshes with the purpose of the EPAct, as
gleaned from its text and structure. The grandfathering provision of § 1803
is intended to insulate pre-existing rates from attack by ordaining them to
be necessarily “just and reasonable.” The most natural understanding of

§ 1803 is that Congress believed that the then-existing rates of return were
not so large as to justify the added litigation costs of subjecting the rates to
agency evaluation and judicial review. This inference comports wi  the
streamlining goals of § 1801 and § 1802. It makes good sense, then, to de-
grandfather rates only when the rate of ret'n itself has changed. It is
unclear why Congress would care if the underlying composition of a
pipeline’s costs has changed so long as the pipeline’s rate of return has
remained constant or decreased.

While the June 2005 Order and ExxonMobil both speak of a change in profitability, the
June 2005 Order uses the term “return” while the court uses the phrase “rate of return.”
However return and rate of return are not necessarily the same concepts.

35.  The distinction between the language in the June 2005 Order and that of the Court
in " xonMobil is telling. The word “return” appears in four different contexts under the
Commission’s Opinion No. 154-B oil pipeline rate making methodology, three of
which are terms of art regarding the cost-of-service methodology and one of which is a

63 ExxonMobil, 487 F.3d at 959 (emphasis added).
64 Id. at 959-60 (emphasis added).

S Williams Pipe Line Company, Opinion No. 154-13, 31 FERC 961,377 ( 985)
(Opinion No. 154-B).
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remained constant or decreased.””® Because a pipeline may recover its reasonable
operating costs and prudent rate base investments, together with its debt financing costs,
it is the equity return over those costs that is the final measure of profitability and places
the ultimate limit on the pipeline’s revenue requirement and its rates.

38.  However, as the three different interpretations of America West presented in the
SFPP proceeding indicate, the issue the Commission must decide is whether the Court’s
use of “rate of return” in " cxonMobil means that the change in return requirt  to
establish substantially changed circumstances is literally the change in the rate « retu
[on equity], or whether some proxy or simpler form of measurement may be appropriate.
As SFPP points out,”* the June 2005 Order analyzed the percentage change in vol. es
and the percentage changes in several key cost factors.”” The June 2005 Order: ;o0
compared the percentage change in volumes to the change in total costs as checks on the
other calculations.” The use of this “broad” measure of a change in profitability was
challenged, but the Court did not reach such issues because they were not raised to the
Commission on rehearing.”® It was in this context that the Commission made the
America West decision.

2. America West Revisited

39.  Inthe December 2007 America West decision, the Commission sought to clarify
the method for determining substantially changed circumstances. Thus that order is the
basis for several issues raised on exceptions in the SFPP Proceeding. These include
whether: (1) the Commission should only use actual dollars to quantify any changes in
revenue and costs; (2) the Commission should use total revenues or only revenues
generated by the grandfathered rate level in any calculations; (3) the Commission should

™ Id. at 959-60. For the Commission’s emphasis on the return on equity in
determining whether a rate is just and reasonable, see Natural Gas Pipeline Company of
America LLC, 129 FERC § 61,158, at P 5 (2009); Northern Natural Gas Company, 129
FERC Y 61,159, at P 4 (2009); Great Lakes Gas Transmission Limited Partnership, 129
FERC § 61,160, at P 5 (2009).

™ See 2008 SFPP ID, 125 FERC 4 63,018 at P 375-376, 398; SFPP Brief on
Exceptions at 13-15.

7 June 2005 Order, 111 FERC § 61,334 at P 36, 39-40.
" Id n.56.

™ ExxonMobil, 487 F.3d at 961-62.
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costs declined, or by some combination of a volume driven revenue increase and actu:
cost decreases.” That analysis and example led Calnev, SFPP, and most shipper parties
to conclude that the Commission should evaluate substantially changed circumstances by
using only the revenue generated by the grandfathered rate compared to current e: enses.
In contrast to the 2008 SFPP ID, these parties concluded the Commission should exclude
the portion of total revenue generated by any indexed-based increases from any
calculation of whether there were substantially changed circumstances.*

42.  Calnev, SFPP, and the shipper parties reasonably read America West as excludii
from the determination of substantially changed circumstances, revenues generated by
the oil pipeline indexing methodology based on the examples attached to that order.
However, the 2008 SFPP ID was correct that the analysis in America West order shot _1
have permitted revenue growth from the indexing methodology, at least as a starting
point for the analysis. This is because increased revenue can come from increased
volumes at the same rate, from additional revenues generated by the indexed-based rates,
or some combination of both. Thus, if revenues are equal to costs over time, this may
occur if: (1) one of those two sources of increased revenue equals the increase in costs,
(2) a combination of those two sources of revenue increases equals the cost increases, or
(3) revenue increases and cost decreases preserve the existing ratio of revenues and
expenses.

43.  America West did not allow for situations where the indexing mechanism might be
the means, or one of the means, by which the pipeline’s return is sustained or enhanced.
For example, it is possible for total costs to increase by a given percent and under the
indexing methodology for the rates to increase at the same percent. If volumes remain
the same, then revenues will increase in proportion to costs and the pipeline’s return wi
not change.81 However, if volumes increase over time, the indexed rates will norma v
generate revenues faster than the cost increase. This is because over time more barrels
are moved at those higher per-barrel rates. In this situation, the greater increase in
revenues results from both the index-based increase to the rates and the increase in
volumes. Thus one would understate the implied increase in return if one excludes any .

” America West, 121 FERC § 61,241 at P 12.

8 See 18 C.F.R. § 342.0 through § 342.4 (2010) for the procedures to be applied
annually under the indexing methodology.

31 Under the most rigorous assumptions the statement should also probably assume
that the capital structure and rate base remain constant. Cf. Calnev March 3, 2008
Consolidated Response at Ex. 3 at 12.
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service would warrant a lower rate. Again the analysis must compare the resulting rate to
the grandfathered rate. If, in either step one or two, the proposed going-forward rate is

:ss then the grandfathered rate, the complainant must establish that an increase in the
rate of return since the effective date of the EPAct supports a finding of substantially
changed circumstances under the methodology discussed in this order.

47. Finally, to assure there is no confusion, it should be noted that index-based
increases are not grandfathered even if the increase is applied onto a grandfathered rate.
Order No. 561 so provides,® and the Commission stated in subsequent orders that the
index< pc__on of index-based rates are subject to challenge if there are  ionab
grounds to conclude that pipeline’s existing rates are unjust and unreasonable.* The
EPAct protects shippers from unjust and unreasonable rates, not returns.®”” While the
Commission intends its indexing methodology to stabilize returns without the need for
frequent and expensive general rate case proceedings, that methodology does not protect
rates that diverge from the pipeline’s costs to the point they are no longer just and
reasonable. Thus the Commission recognizes that a complaint may challenge a pipeline's
rates because changes to the cost and revenue factors embedded in its cost-of-service or
the cumulative increases from indexing unreasonably exceed the pipeline’s actual cost
increases, or that an unreasonable rate results from a combination of those factors.®

c. Did America West Modify the Prior Methodology?

48.  The issue discussed is whether the Commission intended its decision in America
West to change the methodology for determining substantially changed circumstances
contained in the June 2005 Order beyond the order’s requirement that all revenues and
costs be stated in dollars. As noted, the 2008 SFPP ID concluded that America West

8 Order No. 561, FERC Stats. & Regs. at 30,941, 30,951, 30,955-56.

8 America West, 121 FERC § 61,241 at P 13; BP West Coast v. Calnev, 121
FERC 61,242 at P 12; ARCO v. Calnev Pipe Line L.L.C., 97 FERC § 61,057, at 61,311
(2001).

87 Section 1803(b)(1)(A) of EPAct of 1992 states that the change is to “the
economic circumstances of the oil pipeline that were the basis for the rate.” (emphasis
added). Congress did not use the word “return,” and if it had, this would imply that the
return, and thus the rate, was a just and reasonable rate that was beyond challenge, not
just one that was presumed just and reasonable until the threshold standard was met. See
ExxonMobil, 487 F.3d at 959-60.

8 America West, 121 FERC 961,241 at P 13.
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return.” As such, they assert that SFPP’s weighting approach doesnot 1d s e
fundamental issue and is of little relevance here. SFPP Shippers and Trial Staff are
correct that America West did not provide a precise definition of “return” despite the
frequent use of the words “reti.___” and “margin.” However, America West should be read
in the light of the use of the phrase “rate of return” in ExxonMobil>* and America West’s
references to the embedded return.”® The problem with SFPP’s broad measure of change
and the one used in the June 2005 Order is that a change in ratio of total revenues to total
expenses only indicates the direction of a change in return. However, it does not measure
with any precision a change in subsequent returns against the return embedded in the
grandfathered rate. As the court stated:

The grandfathering provision of § 1803 is intended to insulate pre-existing
rates from attack by ordaining them to be necessarily “just and reasonable.”
11ie most natural understanding of § 1803 is that Congress believed that the
then-existing rates of return were not so large as to justify the added
litigation costs of subjecting the rates to agency evaluation and judicial
review. This inference comports with the streamlining goals of § 1801 and
§ 1802. It makes good sense, then, to de-grandfather rates only when the
rate of return itself has changed.’

Given this language, a methodology that lacks a reasonably direct correlation between the
embedded rate of return and change in that return over time is unlikely to survive review.

52.  The difference between SFPP’s methodology and one that actually measures the
change from the grandfathered rate of return can be demonstrated by the following.
Assume the pipeline has total operating costs of $90 and an equity rate of return of $10,
for $100 in total regulatory costs. The equity component of the rate base is $100, which
means an equity rate of 10 percent ($100 divided by $10 equals 10 percent). Tot:
revenues are also $100, which means that the pipeline is just recovering its total
regulatory cost-of-service of $100. As was previously discussed, under SFPP’s approach
the ratio of total revenues to total costs is 1.0 to 1.0. If in a subsequent year the revenues
become $110 and costs $100, the difference between revenues and costs is now $10, or a

! ConocoPhillips Brief Opposing Exceptions at 13, 17; BP West Coast Brief
Opposing Exceptions at 8-9; Trial Staff Brief on Exceptions at 62-63.

%2 ExxonMobil, 487 F.3d at 959-60.
% America West, 121 FERC 961,241 at P 9, 12, 14.

% ExxonMobil, 487 F.3d at 959-60 (emphasis added).
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hc s that the appropriate method to determine whether there are substantially changed
circumstanc: is to measure the change in the rate of return on equity from that
embedded in the grandfathered rate.

d. Done pAcrica West ™ -~ * - "= )f p Chonge i
Margin as the Method for Measurmg a Change ir “-tu
on Equity?

i

Above, the Commission concludes that America West marks a departure from the
“broad measure” of return contained in the March 2004 and June 2005 Orders to one
based on the change in the rate of return on equity. However, a related issue is whether
the use of a change in dollar margins is an appropriate method for determining the
changes in the pipeline’s rate of return. The 2008 SFPP ID concluded that Trial Staff's
methodology was the one that most closely conformed to America West because Tri:
Staff used a change in margin approach. 1 On exceptions, both SFPP and the CC
Shippers assert that Trial Staff’s approach is neither a measure of margin nor a measure
of return.'® The CC Shippers in particular argue that measuring the change in the
difference between total revenues and total costs does not measure a change in return
because Trial Staff‘s approach does not reflect the rate of return that is embedded in a

p cline’s rates.! They claim that Trial Staff's approach departs from the premise in
America West that substantially changed circumstances are determined by changes in
return on equity. SFPP argues Trial Staff's approach was incorrect and seeks to revise
to fit its own ratio approach.

55.  CC Shippers are correct that America West did not intend to substitute “margin” as
the method for determining substantially changed circumstances. The relevant language
relies on the change in actual revenues and expenses to determine the change in profit
margins. The order directs the parties to compare the profit margins, which are net
dollars in percentage terms without any mathematical errors. In that discussion, the
emphasis is on how to pro Perly measure the difference between revenues and expenses
without any such errors.'® In fact, the next paragraph, while discussing a different oint,
states the pipeline normally imputes a profit margin equal to or more than the regulatory

1915008 SFPP ID, 125 FERC § 63,018 at P 417.

192 SEPP Brief on Exceptions at 28-29; ConocoPhillips Brief on Exceptions at
12-16.

193 ConocoPhillips Brief on Exceptions at 13.

14 gmerica West, 121 FERC 61,241 at P 8.
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against the embedded dollar return or the embedded rate of return. SFPP also asserts that
the use of a narrower denominator in calculating a change in return will lead to more
frequent findings of substantially changed circumstances, and this approach will
discriminate against older pipelines. Thus SFPP argued that Trial Staff’s approach, if
modified, is preferable to that of CC Shippers.

58.  Given the court’s emphasis on rate of return in ExxonMobil and our analysis

supra, the Commission concludes the change in the rate of return on equity is the roper
methodology for determining whether there are substantially changed circumstances. CC
Shippers construed America West as limiting the analysis to revenues generated by the
_ ndfathered rates 1d precluded :asuring the change in return using a B revenue
calculation that is less than the revenues that are included in the base period. While CC
Shippers correctly conclude that the change in the rate of return is the best method. 1e
limitations in their analysis preclude its acceptance. SFPP’s reservations regarding the
Commission’s adoption of a rate of return on equity method and some practical
Olications of that method are examined in the next section.

3. Implementing a Rate of Return on Equity Methodology

59.  The Commission concludes that the change in the equity rate of return as outlined
here is the most appropriate methodology for determining whether there are substantially
change circumstances. The remaining question is what kind of quantitative standards
should the Commission use to determine whether “the rate of return itself has
changed.”® The 2008 SFPP ID concluded that the threshold for measuring a change in
return should be 15 percent, citing prior Commission decisions.""! In the SFPP
Proceeding, the litigant shippers and the Trail Staff support this conclusion as the one
most consistent with the Commission’s earlier decision. In contrast, SFPP notes that in
the March 2004 and June 2005 Orders there is only one example of a finding of
substantially changes circumstances where the change did not exceed 25 percent and that
in all cases the change in return was at least 20 percent.!'? SFPP further asserts that the
March 2004 Order rejected a change of 18 percent, which demonstrates that a 15 perce
thres Hld is too low. SFPP posits that there is no basis to find that a 15 percent threshold
is appropriate. SFPP further argues this point is important as a rate of return method

19 ExxonMobil, 487 F.3d at 959-60.
0 14 at 959.
112008 SFPP ID, 125 FERC ] 63,018 at P 418-419.

"2 SEPP Brief on Exceptions at 23-24.
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change in return when determining whether the change is actually “substantial.” ¢
unrepresentative change could occur because of minor changes in the balance sheet or
capital structure, a spike in expenses or revenues, non-recurring revenue from payments
for an accidental loss, or a one time sale or other gain or loss. Therefore in order to
sustain a finding of substantially change circumstances, a complainant must show that
there has been a consistent and sustainable increase in the pipeline’s rate of return rior to
the cc___plaint year. Thus a change in an unrepresentative complaint year will not supp:
the required statutory finding.

62.  Another possible anomalous result  ym use of the change in the equity ra of
return method may be demonstrated as follows. First, assume an embedded rate of return
on equity of 20 percent in the base year (A) and that the 1992 realized rate of return on
equity (B) is the same. The rate of return on equity in the complaint year is 25 percent
(C), and thus arguably meets the threshold under the (C-B)/A formula if the sustainability
criteria are also met."”> However, if the embedded rate of return on equity in the base
year (A) and in year 1992 (B) is 9 percent and the rate of return on equity in the
complaint year (C) is 12 percent, the increase in the rate of return on equity is

33 percent.''® However, the 12 percent return in the complaint year in this example is
within the target range of reasonableness reflected in recent a recent gas pipeline
complaint proceeding or the nominal return afforded SFPP in a different proceeding."
Given the streamlining purposes of the EPAct,"*® it is irrational to investigate the issue of
substantially changed circumstances unless there were convincing grounds that the return
in the complaint year was unreasonable and there are reasonable grounds to believe the
prospective rate will need to be substantially less than the grandfathered rate of return to
achieve a just and reasonable prospective rate.

7

63.  Finally, SFPP asserts the use of a return on equity method will more often impact
older pipelines because they have lower rate bases, and hence a lower equity component
to their rate base, making it more likely to find substantially changed circumstances
exists. While this is a likely result, the simple fact is that as the rate base declines the
return generated by the historical rates can materially increase. The Commission
recognized this possibility in Opinion No. 435. The Commission noted that a significant

115(25-20)/20 = 25 percent.

116 (12-9)/9 = 33 percent.

17 See Opinion No. 510, 134 FERC 9 61,129, at P 162, Opinion No. 511, 134
‘RC 9 61,121, at P 193.

18 pvvonMobil, 487 F.3d at 957.
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methodology with the rate increase in a single year. As Order No. 561 states, shippers
may challenge the cumulative increases, like other index increases under section 13("  of
the Interstate Commerce Act (ICA). Indexed rates are only presumed to be just and
reasonable.'?’ '

66.  SFPP’s argument suffers from an additional flaw. At bottom, it implies that an
over-recovery that causes a rate to be unjust and unreasonable stems primarily from

it * tng. 1uis position hasnon it. An over-recovery may be caused by lor term
revenue growth from increased volumes, a decline in overall costs, the indexing
methodology, or some combination of these. In fact, it is possible that the index cor 1
decline in a given year while the over-recovery increases due to an increase in volumes.
An increase in volumes results in higher revenues, and thus a recovery in excess of costs,
even though the indexed rate that applies to those increased volumes was less than it had
been in the prior year. Once one moves beyond the focus of a complaint directed against
the indexed-based increase of a single year, there can be multiple causes that may result
in an over-recovery by the pipeline that may provide reasonable grounds to conclude a
rate is unjust and unreasonable. As the Commission has stated elsewhere, a complaint
against the base rates may attack the cumulative increases under the indexing
methodology, the underlying cost-of-service, or both.'**

5. The Role of Economic Reg—'~tion

67. One additional issue is what regulatory cost methodology to use in the SFPP
Proceedings. The issue raised by SFPP on exceptions is whether the Commission should
base a cost-of-service on the original version of Opinion No. 154 methodology'* or on
the modifications occurring in later years.”?® SFPP recognizes that the Commission
previously stated that regulatory change can be a factor in determining whether there are
substantially changed circumstances. It asserts however that such changes should only
include those that represent a fundamental change in regulatory philosophy, such as the
adoption of the Opinion No. 154-B methodology, but not refinements to that
methodology. SFPP asserts incorporating such changes would expose the pipeline

industry to changes that had nothing to do with the economic circumstances of the

123 Order No. 561, FERC Stats. & Regs. at 30,951, 30,955-56.

124 See BP West Coast Products, LLC v. SFPP, L.P., 121 FERC 7 61,243, at
P 8-10 (2007) (BP West Coast v. SFPP).

125 Opinion No. 154-B, 31 FERC  61,377.

126 SFPP Brief Opposing Exceptions at 26-27.
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reflects the economic circumstances that were actually used to design the rates and not
hypothetical maximum cost-of-servi. that may have| ‘nthe _ically /a 1ble.

IV. ™¢her PP West C~~-t Pleadings

A. Request for Rehearing or Clarification

70.  BP West Coast filed a request for rehearing or clarification of America ¥ 't an
BP West Coast v. Calnev stating three concerns.”® The Commission denied BP West
Coast’s request for rehearing by operation of law. However, the Commission will
provide clarification regarding whether America West requires c.___plain s to frame
their complaints consistent with Commission policy or risk the possible dismissal of the
entire complaint. BP West Coast questions whether this effectively precludes it from
raising certain cost-of-service issues in a proceeding, and whether this would manifests a
denial of due process.

71.  In America West, which was an initial order on one of the 2007 Calnev
Complaints, the Commission was faced with a complaint where complainants premised
many of their initial arguments regarding substantially changed circumstances on cost-of-
service adjustments that the Commission previously rejected several times. These
arguments concerned the granting to a partnership an income tax allowance, as discussed
in the December 2007 Order,131 and the equity cost of capital issues, as discussed in the
ROE Policy Statement.™ There is no due process issue if the Commission rejects a
complainant’s analysis of substantially changed circumstances based on cost-of-service
arguments that the Commission consistently rejects. Thus, as indicated in America West,
if a party’s cost-of-service arguments are wholly inconsistent with prior Commission
decisions, the Commission will not make cost-of-service adjustments based on 10se
arguments when determining whether there are substantially changed circumstances.

3% The first is whether complainants may ask the Commission to review all
grievances raised without risk of dismissal of an entire complaint. The second is whether
the Commission justified a change in the standard for changed circumstances from that
established in 2005 and approved in ExxonMobil. Third, BP West Coast asserts, that if a
change was intended, then the new standard is inconsistent with EPAct.

Bl oppp [P, 121 FERC q 61,240, at P 20-21 (2007) (December 2007 Order).

B2 Composition of Proxy Groups for Determining Gas and Oil Pipeline Return on
Equity, 123 FERC 461,048 (2008) (ROE Policy Statement).
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volumes, throughput, and indexing, arguments which the Commission has consistently
¥ 133
rejected.

75.  Calnev also presented a table showing that for the years 2004 through 2008, the

- cumulative percentage increase in its costs was greater than the cumulative increa in

the index in each of the years of that five year period. Calnev thus asserts that BP West
Coast provides nothing to substantiate its claims and that Tesoro fails to address the pc ¢
that ~ilnev’s rate design may not reflect its actual costs. Finally, Calnev as: ts that tl
requests for reparations should be denied because both complainants already have
complaints pending for the year 2007 that would address the just and reasonable rates for
all, if not most, of tt period to which the 2009 Cali  C¢ laints are directed. Calnev
thus concludes that both 2009 Calnev Complaints should be dismissed as neither meets
the standards for filing a compliant against base rates.

76.  On review, the Commission first notes that page 700 of a pipeline’s FERC Form
No. 6 is designed to reflect its current costs for the prior year under the Opinion 154-B
costing methodology,"** and thus accurately reflect the pipeline’s jurisdictional
throughput, revenues, costs, and return under a current, rather than a historical rate
design. Calnev is correct that neither Tesoro nor BP West Coast have presented grounds
to conclude that Calnev’s cost-of-service structure either is inappropriate or that it does
not reflect Calnev’s costs under the Commission’s Opinion No. 154-B methodology.*®

77.  Thus, the Commission would ordinarily find the 2009 Calnev Complaints
inadequate except for the evidence of Calnev’s continuing over-recoveries in 2007 and
2008. _ soro correctly points out that in the 2007 America West order, the Commission
held that there were reasonable grounds to conclude that Calnev’s rates were unjust an
unreasonable based solely on the approximately $14 million over-recovery of its cost-of-
service in 2005 and the approximately $15 million over-recovery of its cost-of-service
2006.°¢ While the over-recovery then declined to approximately $8.3 million, ese

133 BP West Coast v. SFPP, 121 FERC 4 61,243 at P 10, order on reh’g, 123
FERC 461,121 (2008) (BP West Coast v. SFPP Rehearing Order).

134 See e.g., Calnev’s 2008 FERC Form No. 6, Page 700, instruction 1, which
states in part “[T]he values shall be computed consistent with the Commission’s Opinion
0. 54-B methodology.” To be consistent with this standard the page 700 must reflect
the Opinion No. 154-B methodology as applied to a year’s cost-of-service components,

including changes to the capital structure, equity return, and income tax components.

135 Opinion No. 154-B, 31 FERC ] 61,377.

13 gmerica West, 121 FERC 961,241 at P 5.
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2009 will be unjust and unreasonable since the resulting rates will be less than the
¢ nu' ‘ive” re T inev’s cost-of-service. The Commission recc 1zestl  his
cannot be established with certainty until a cost-of-service determination has be  1ade

on the 2007 Calnev Complaints.

79.  However, the Commission also concludes that resolution of all the outstanding
complaints against Calnev’s base rates will be advanced if the 2009 Calnev Complaints

e set "r hearing and consolidated with the 2007 Calnev Complaints. For example, the
parties may find it in their interests to negotiate a package settlement for both the 2007
and 2009 Calnev Complaints. Moreover, if at hearing on the 2007 Calnev Com; 1iints
the presiding administrative law judge determines there are substantially changed
circumstances to Calnev’s 2007 base rates and the matter proceeds to a hearing on the
issue of rate reasonableness, this would require establishing an appropriate cost-of-
service for 2007."° It should then be relatively easy to update that cost-of-service in a
summary form and to determine whether Calnev’s revised revenues, as indexed, exceed
the cost-of-service increases in the subsequent years under the Commission’s indexing
methodology. For these reasons the 2009 Complaint are set for hearing and are
consolidated with the 2007 Calnev Complaints.

The Commission orders:

(A) The 2007 Calnev Complaints filed in Docket Nos. OR07-7-000, OR07-18-
000, OR07-19-000, and OR07-22-000 are set for hearing on the issues of substantially
changed circumstances and the reasonableness of Calnev's base rates in calendar year
2007. Issues of substantially changed circumstances are to be resolved based on the
rulings in this order. If the presiding administrative law judge determines that there are
substantially changed circumstances to Calnev’s 2007 base rates, the 2007 Calnev
Complaints shall proceed to hearing on the issue of reasonableness. The hearings on
substantially changed circumstances and reasonableness may be combined if the parties
and/or the presiding administrative law judge conclude that this would expedite
resolution of the instant dockets. The foregoing dockets are consolidated.

M0 proceedings involving substantially changed circumstances are technica 7
bifurcated proceedings because there must be substantially changed circumstances to the
rates at issue before the matter may proceed to a determination of reasonableness.
However, because cost-of-service evidence is a material component of any such
determination, it may be more efficient to have a combined hearing on oth issues. As
stated in the Ordering Paragraph (A), the parties and/or the presiding administrative law
judge may decide to do so.
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UNITED STATES OF ** "7 A
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinghoff, Chairman;
Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A.

Tesoro efining and Marketing Company
V. ‘
Calnev Pipe Line LLC

America West Airlines, Inc. and

US Airways, Inc.

Chevron Products Company

Continent: Airlines, Inc.

Northwest Airlines, Inc.

Southwest Airlines Co. and

Valero Marketing and Supply Company
v.

Calnev Pipe Line LLC

ConocoPhillips Co.
v.
Calnev Pipe Line LLC

BP West Coast Products, LLC
V.
Calnevl] e ineLLC

Tesoro Refining and Marketing Company
\2
Calnev Pipe Line LLC

BP West Coast Products, LLC
V.
Calnev Pipe Line LLC

cur.

Docket No.

Docket No.

Docket No.

Docket No.

Docket No.

Docket No.

OR07-7-002
(consolidated)

OR07-18-002
(consolidated)

OR07-19-002
(consolidated)

OR07-22-002
(consolidated)

OR09-15-001
(consolidated)

OR09-20-001
(consolidated)
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there are currently pending complaints that address Calnev’s base
rates and its cost-of-service for the years 2006 and 2007. As s ),
Calnev reasonably asserts that if its rates are reduced in those years,
this will likely eliminate any possible reparations under the 2009
Calnev Complaints. Calnev’s argument has ___:rit as evidenced
below. If Calnev’s rates are reduced, reparations may be paid to
Tesoro and BP West Coast for the difference between: (1) the rates
they paid in 2009, and (2) the new base rates for 2007  indexed
through 2009. This results in new effective rates for Tesoro and P
West Coast in 2009. As noted, Calnev’s cost increases since
calendar year 2007 have consistently exceeded the maximum
allowed under the indexing methodology based. As the oil pipeline
indexing methodology is premised on the use of a current Opinion
No. 154-B cost-of-service, if a new just and reasonable rate is
established for 2007 and is indexed through 2009, it is unlikely that
rate levels through 2009 will be unjust and unreasonable since the
resulting rates will be less than the cumulative increase in Calnev’s
cost-of-service. The Commission recognizes that this cannot be
established with certainty until a cost-of-service determination has
been made on the 2007 Calnev Complaints.

However, the Commission also concludes that resolution of all the
outstanding complaints against Calnev’s base rates will be advanced
if the 2009 Calnev Complaints are set for hearing and consolidated
with the 2007 Calnev Complaints. For example, the parties may find
it in their interests to negotiate a package settlement for both the
2007 and 2009 Calnev Complaints. Moreover, if at hearing on the
2007 Calnev Complaints the presiding administrative law judge
determines there are substantially changed circumstances to
Calnev’s 2007 base rates and the matter proceeds to a hearing on the
issue of rate reasonableness, this would require establishing an
appropriate cost-of-service for 2007. It should then be relatively
easy to update that cost-of-service in a summary form and to
determine whether Calnev’s revised revenues, as indexed, exceed
the cost-of-service increases in the subsequent years under the
Commission’s indexing methodology. For these reasons the 2009
Complaint [sic] are set for hearing and are consolidated with the
2007 Calnev Complaints.®

3 March 2011 Order, 134 FERC § 61,214 at P 78 and 79 (internal footnotes
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5. the alternative to the requested clarification, Calnev seeks rehearing of
paragraphs 78 and 79. Calnev asserts that denial of its requested clarification would
constitute a denial of due process by precluding Calnev from presenting information on
its cost-of-service. |

All of the Shipper Complainants oppose Calnev’s request for clarification and/or
rehearing.8 111 Shippers note that the March 2011 Order ruled that the appropriate level
of reparations would be determined by establishing a just and reasonable rate for 2007,
then “indexing forward” the new 2007 rate to determine the just and reasonable rate
subsequent years. Shippers state that this method of calculating reparations was
established by the Commission in its Opinion No. 435 decisions” and approved by the
U.S. Court of Appeals for the D.C. Circuit.'® Shippers state that in contrast to this
established method, Calnev seeks to introduce cost evidence for the purpose of 1stifying
higher rates (and lower reparations) in the years following 2007 than would be derived by
“indexing forward” the new 2007 just and reasonable rate that may be established in
these proceedings. The Shippers argue Calnev’s proposal is inconsistent with the
Commission’s indexing methodology"! and violates the filed rate doctrine’s rule again
retroactive rate making. They further assert that Calnev’s requested clarification would
expand the scope of this proceeding by introducing a full evidentiary proceeding for the
calendar years 2008 and 2009 (creating essentially a multitude of successive rate cases),
which would be unduly burdensome to the parties and the proceeding. They also state
that any increase in Calnev’s cost of capital in 2008 or 2009 is built into the
Commission’s indexing methodology and therefore could be recovered through Calnev’s
indexing of the rates in those years. Finally, the shipper parties assert that the due
process argument has no merit and wastes the Commission’s resources.

% Specifically, on May 3, 2011, ConocoPhillips Company (Conoco), individually,
and BP West Coast Products LLC, Tesoro Refining and Marketing Co., Valero
Marketing and Supply Co., America West Airlines, Inc., Continental Airlines, Inc.,
Northwest Airlines Inc., Southwest Airlines Co., US Airways, Inc., and Chevron
Products Co., jointly, filed answers to Calnev’s request for clarification/ri earing.
Ordinarily answers to rehearing petitions do not lie, but as the Calnev pleading is
alternatively styled as a request for clarification, the answers are allowable and have
assisted the Commission.

? Joint Shippers Answer at 3; Chevron Answer at 5-6 (citing SFPP, L.P., 86 EI
161,022, at 61,113 (1999) (Opinion No. 435) and SFPP, L.P., 91 FERC § 61,135, at
61,516-5 7 (2000) (Opinion No. 435-A)).

1% Joint Shippers Answer at 3; Chevron Answer at 5-6 (citing BP West Coast
Products, LLC v. FERC, 374 F.3d 1263, 1306 (D.C. Cir. 2004)). '

n ©3 )
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rehearing.® Accordingly, the Commission denies Calnev’s requested
clarification/rehearing as outside the scope of March 2011 Order.

£r8:
Calnev’s request for clarification and rehearing are denied.
By the Commission.

(SLAL)

Kimberly D. Bose,
Secretary.

16 See, e.g., PJM Interconnection, LLC, 126 FERC 61,030, at P 15 & n.10 (2009)
(A request for rehearing of a new issue is outside the proper scope of the rehearing);
Calpine Oneta Power v. American Elec. Power Serv. Corp., 114 FERC {61,030, at P 7
(2006); Midwest Indep. Transmission Sys. Op., Inc., 112 FERC 461,211, at P 34 (2005)
( 2 Gas & Elec. Co., 91 FERC 61,270, at 61,922 (2000) and Baltimore
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