Sinclair Oil Corp. v. BP rtpeii.Des <North America), Inc.
Order on Certified Question
107 FERC 1 61,006 (2004)

The Presiding AU certified this question to the Commission:
Should BP Pipelines (North America), Inc. (BP), under the circumstances of this
proceeding, be required to calculate actuaJ costs and design rates that should have been in
effect during the reparations period for the Western Corridor pipeline utilizing the
Opinion t 54-B trended-original-cost oil pipeline rate method. (at 61 ,017).
In detennining that the AU may require BP to prepare a cost-of·service study, the
Commission evaluated the following issues: ( 1) BP was the respondent and, as such, did
not have the burden of proof on the 'just and reasonable" issue and (2) BP was defending
the reasonableness of its transportation charges Wlder the provisions of 18 C.F.R. § 342.2
(b), not under the theory that its cost calculations supported the reasonableness of its
charges. (hl at 61,0 18).

The Commission concluded that BP's status as respondent did not exempt it from
supplying evidence that was obviously under its exclusive control, i.e. the records
necessary to calculate BP's costs. The Commission recognized that though "Sinclair
ha[d] the ultimate burden''. it could not be expected to "produce all material supponing
its claim when it is not in poSSCSiion of certain information necessary to its claim." (at
61,018). With regard to BP's claim that it did not have the cost records to prepare a cost·
based calculation. the Commission agreed with the AU's statement that "oil pipelines
can be required to perform analyses based on the 154-8 methodology for retrospective
rate examination where reparations are required in case·specific situations." (at 61,01 8).
The ultimate need for the cost study was dependent upon Sinclair's showing of eligibility
for reparations.
With regard to the second issue, the Commission found that a rate "could be
challenged under section 13(1) of the Interstate Commerce Act as to whether it is not just
and reasonable, without regard to bow the rate was established initially." (at 61 ,018).
The Commission stated that developing a cost of service for a particular pipeline is the
first step in determining whether a rate is the proper one. (at 61,0 19).

In addition to answering the certified questio~ the Commission also
recommended that the AU deny BP's motion to dismiss. BP filed the motion claiming
that Sinclair was unabJe to seek reparations because it was not the shipper of the oil it
purchased, and therefore, not in privity with BP. BP relied on the Commission's decision
in Bi& West Oil Co. y, Frontier Pipeline Co., 106 FERC, 61,171 (2004). (at 61,019).
The Commission found that it was the AU's responsibility to determine if Sinclair met
the "shipper" requirement or, in the alternative, ifBP's refusal to allow companies other

tlwl its own marketing affiliates to use the pipeline constituted a "discriminatory denial
of Sinclair's access to the Western Corridor." (at 61,019).
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Sinclair Oil Corporation v. BP Plpellnn (North America), Inc., Docket No. OR02-6..Q02
Order on Certffted Question
(JAued Aprtl7, 2004)

Before Commlnlonen: Pat Wood, Ill, ChlllnMn; Nora lind Brownell, Joeeph T. Kelliher, •nd Suedeen G.
Kefty.
1. On March 8, 2004, the Presiding AdministratiVe Law Judge (AU) certified a question to the Commission
pursuant to Rule 714 of the Commission's Rules of Practice and Procedure, 18 C.F.R. §385.71~ . 1 The question
cettifted to the Commission was:
Should BP Pipelines (North America), Inc., under the clR:Um-stanc:es of this proceeding, be required to
calc:utate actual costa and design rates that should have been In effect during the reparations period for the
'Nes1em Corridor pipeline utiizlng the Opinion No. 154-8 trendeck>riginak:ost oil pipeline rate method.
2. For the reasons dhsaassed below, the AU may require BP Pipelines (North America), Inc. (BP) to calculate a
cost of service to determine the proper rate level for the ,.vant period, If the AU detennines that reparations
may be available to SincfaJr Oil Corporation (SJncJair) as relief In this procaeding.

3. Sinclair is a purdlaser and independent refiner of crude oil, and It uses common earner pipelines, such as
the western Corridor syllem, to transport aude oil to ttl refineries. The Western Corridor pipeline system
transports aude oil from the canadian border to destinations In Wjomtng, Montana and Colorado. Sinclair
aaeerted that, for more than two years, it had purchased. at a delivered price at the destination point. in excess of
100,000 barrels per month of crude oil that was produced In canada, and the purchased oil was transported by
others on the vvastem Corridor system for deltvety to Sinclai' at the destination point

4. BP had . , interest in the Western Conidor system until March 1, 2002, when Rocky Mountain Pipeline
System, UC (Rocky Mountain) acquired BP'slnterest In the 'Nestem Corridor system, adopted BP's tari1Js, and
later filed Its own tariff.
5. On April 15, 2002, after Rocky Mountain acquired BP's Interest In the Western Conidor, Sindair filed Its
Complaint in this proceeding against both BP and Rocky Mountain. The Complaint included allegations that the
transportation charges to Sinclair for transportation on the Western Corridor of the aude oil it had purchased were
unjust and unreasonable and discriminatory in vicMation of Section 13(1) of the Interstate Commerce Ad. (ICA).
Sinclair aJso claimed Injury resulting from allegedly being blocked from access to the Western Corridor system for
transporting canadian sweet crude at the CanadNin border as a shipper.
6. Slndair asserted that a cost-of-service analysis has nevar been fited for the Western Corridor system.
Slndalr stated that when the fnt tariff was pubUshed In 1996 by Amoco, a predecessor of BP. Aroot::l:l filed an
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affidavit indicating that the rate was agreed to by an unaffiliated shipper who Intended to use the rate. and thus
the initial rate was established pursuant to §342(b) of the Commission's regulations, without a cost~f-service
analysis. Since that time. the rate has been continued without a cost~f-service analysis.
7. Sinclair also contended that BP and its predecessor Amoco. operated the Western Corridor System to
effectively foreclose Independent shippers from using that line. As a result, claimed Sinclair, the only way in which
an independent shipper such as Sinclair could obtain Csnadian crude that had to be transported on the Western
Corridor was by purchasing it on a delivered basis at the destination point from affiliates of Amoco and BP In
Canada. Sinclair asserted that it suffered substantial monetary loss, damage, and injury as a result of BP and
Amoco's precluding it from using the Western Corridor as a direct shipper, and being forced to pay unjust and
unreasonable rates for crude oil shipped to it on the Western Corridor line.

B. The Commission issued an order setting the complaint for hearing.2 Thereafter, Sindair and Rocky Mountain
reached a setuement. and Sinclair withdrew Its Complaint as to Rocky Mountain. Sinclair did not withdraw the
claim against BP for reparations for the portion of the two-year period prior to the filing of the complaint when BP
had an ownership Interest In the Western Corridor.

9. In setting the complaint for hearing, the Convnisslon stated that the core issue presented was Stndair's
contention that the rates charged on the Western Corridor are not just and reasonable. In the Order on
Rehearing, the Commission stated that although Sindair had withdrawn its

[81,018]

complaint against Rocky Mountain, Sinclair's daims against BP remain to be addressed, including Its claim for
reparations assuming ·sindair has presented any basis for the proceeding to go forward solely against BP.•3 The
answer to tnat in tum depends upon whether Sinclair can be considered a shipper on the Western Corridor
system and thus eflgible for reparations from having paid unjust and unreasonable rates, and in the alternative,
whether Slndair is eligible for reparations for injury resutting from having been denied access as a shipper to the
Western Corridor system.
10. Under 18 C.F.R. §342.2. a pipeffne may justify an initial rate for new service using one of two methods. A
pipeline may eittler. (1) file cost. revenue, and throughput data supporting the proposed rate pursuant to §342.2
(a); or (2) pursuant to §342.2(b), file a swom statement that the proposed rate ls agreed to by at least one nonaffiliated person who Intends tD use the setVice. However, If a protest to an inftiaJ rate proposed under §342.2(b)
is filed, the carrier must seek justification under §342.2(a). Moreover, if a rate initially established under §342.2(b)
is challenged as not just and reasonable and a lower rate ls found appropriate, the pipeUne may have to pay
reparations for the amount overcharged. In contrast. If a cost-supported rate approved as just and reasonable
under §342.2(a) is challenged and a reduction is required tD a new level found to be just and reasonable, that
reduction I! given only prospective effect, and there are no reparations.
11. In the Memorandum accompanying the certification, the AU stated that it was undisputed that BP has
never performed a cost~ calculation for transportation charges on the Western Corridor since it has refied on
§342.2(b) as a basis for its rate. The AlJ also reoognized that In SFPP, LP., Opinion No. 435, 86 FERC t61.cm.
at p. 6U.1_3 (1999), 18h'g denied. O.Pmki.Q_~o.._ 4~ 91 FERC 9$1.135. at p. 61.516 (2000) (SFPP), the
Commission had concluded that just and reasonable rates for a reparations period should be calculated in
accordance with the Opinion No.~ method and compared with the pipeline's rates In effect at that time. The
difference would be the prfncipal amount of the reparations owing.
12. NevertheJess, the AU had a concern that It might not be appropriate to order BP to perform the cost-ofservice study because:

(1) BP is the respondent -!t does not have the burden of proof on the just and reasonable• issue; (2) BP was
defending tne reasonableness of its transportation charges under the provisions of Section 342.2(b) c:»f the oil
pipetine regulations -not under the theofy that Its cost caladati.ons supported the reasonableness of its charges;
(3) Sinclair did not establish In Its Direct Testimony and Exhibits that BP'a invocation of Section 342.2(b) was
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13. Given these concerns, the AU questioned whether It "Was within my authority to require ... BP to -in
essence-aeate evidence to support Sinclai(s allegatlon:·5
14. That BP was the respondent and did not have the burden of proof on the "just and reasonable" issue does
not exempt It from supplying, during the discovery s1age of the proceeding, information that only It has. While
Sinclair has the ultimate burden of proof, thls does not mean that it must produce all the material to support its
daim when it is not in possession of certain Information necessary to Its dalm. Sindalr obviously does not have
the records to calculate BP's costs. Moreover, Sindair asserted that when Rocky Mountain adopted BP's rates in
2002, "it [Sinclair] requested cost~-servioe data from Rocky Mountain but Rocky Mountain denied Its request. " 6
BP has maintained that it does not have the cost records to prepare a cost-based calculation. However, as the
AU states, oil pipelines can be required to perform "analyses based on the 154-8 methodology for retrospective
rate examination where reparations are required In case-epecific situations." (Memo at P 31). Such a situation can
exist hera if It Is established that Slndair Is eligible for reparations. 7 BP Is In the best position to provide the
necessary information, since the annual report infonnation filed with the Commission In FERC Form No. 6 would
not be sufficient to enable Sinclair to make the necessary calculations.8 1n this situation, discovery can be utilized
to obtain information for Sinclair to use to make the necessary evidentiary record. 51
15. The AU stated that another factor in questioning whether to require BP to prepare a cost study was that
BP was "defending the re&$0nableness of its tnmsportation charges under the provisions of Section 342.2(b)...
not under the theory that Its cost calculations supported the reasonableness of Its charges." A rate, however, can
be challenged under Section 13(1) of the lntefstate Corrmerce Act as to whether It is not just and reasonable, as
Sinctalr has done here, wi1hout regard to how the rate was established initially. The first step In determining
whether a rate in
[11,019]

effect was the proper one is to develop a cost of service for the pipeline. 10
16. Intertwined with the certifted question Is BP's pending motion to dismiss. The AU noted in the
Memorandum that BP has moved to dismiss the COf11)1aint on the grounds that Sinclair was not the shipper of the
olllt purchased. BP argues that as a result, Sinclair was not in privity with BP, and under Commission precedent
may not seek reparations, citing a recent COIMlission order, Big West 01 Co. v. Frontier Pipeline Co., 100..EE.~.c
z; 1.171 (2004). Both Sinclair and Commission staff urge the AU to deny BP's motion.
17. In Its complaint, Sindair contended that the rate charged by BP when Sinclair purchased and was
transported on the Western Corridor was not a just and reasonable rate. Sinclai' also Inducted other allegations
which the Cornmi88ion noted in both the Hearing Order and the Order on Rehearing. Thus, In the Heartng On:Jer,
102 FERC 161.117 at P 31, the COIMlission ltated that Sindafl's complaint raised an issue aa to whether "the
pipeltne companies' actions with respect to transportation on the Western Conidor system unlawfully conferred
undue preferences on the other shlppets or purchaser& of crude oil transported through the Western Corridor
system." In the Order on Rehearing, 101 EEBC tQ1.290 at P 17 (2003), the Commislion refen'ed to Sind&if's
contention that "It was not a shipper of record because BP Pipeline refused to pennit any company Other than its
own marbting afftiat8s to use the P4*lne. •
18. BP's motion raises the question whether in the circumstances of this case, Sinclair somehow meets the
"&hipper" requirement which would entitle It to leek reparations from BP. If the AU were to find that Sinclair
meets that requirement, then the coat study would be necessary to determine whether the rats SincJair paid was
just and reasonable. If the ALJ ware to condude that Sindair does not satisfy this requinmlent, there remains the
question whether there i8 merit to smctalr's daim that BP's actions, Including those of its afllliatn, may have
deprived Slnclalr of the ability to become a shipper on the VVestem Corridor. Should the AlJ find In Sinclal(a favor
on this Issue, Sindair might be entitled to damages, poujbty in the form of reparations, and the coat study would
be necessary.
19. A cost study lhus may be re\evant in this case depending on Sinclair's showing regMdlng Its eligibility for
reparations as either a shipper on the Western Corridor system, or as a party Injured by BP's discrtminatofy denial
of Sinclair's access to the 'Western Corridor system. If a showing is made, the matter could then proceed to a
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determination as to whether the rates charged by BP on the Westem Conidor system were not just and
reasonable, what the just and reasonable rate should have been, and whether that difference should be the basis
for an aware of reparations. At this point in the procedural schedule, the ALJ can proceed to a detennination as to
Sinclair's eligibility for reparations and then order a cost study of BP if necessary. On the other hand, the ALJ can
proceed now as to all questions, even if contingent. that could affect the outcome of the proceeding, thereby
enabling continuing hearings so that if the first step, determining Sinclair's eligibility for reparations, has been
fulfilled, the existing record will allow a decision to be reached on the second step, determining whether Sinclair is
entitled to an award of ntparations.

The Commiulon orders:
The ansv.'8f' to the oertlfted question is that the ALJ may require BP to prepare a cost-of· set'Vice study as
discussed ir' the body of this order.
106 FERG ~~ (2004).

1

2 102

FERC 1161 117 (2003), reh'g denied, 104..E.ERC 1161.290 (2003).
I

~ 104 ~at

p. 61,991 at P 19.

4

Memoran<lum at P 33.

5

Memorandum at P 34.

6 ~_fERC

at p. 61,~. P 9.

7

Prospective rates for BP are not at issue since Rocky Mountain has acquired BP's interest In the Western
Corridor system.
8

The Commission conduded that Sinclair's complaint alleged reasonable grounds for asserting violations of the
Interstate Commetce Act, met the threshold requirements of Section 385.206 of the Commission's regulations,
and appropriatety raised issues regarding the justness and reasonableness of rates on the Western Corridor
sys1em and whether BP's actions unlawfully conferred undue preferences on others. 102 FERC 181 117 at P 31
I

(2003).
~ See ARCO Products, 93

FERC 183.013•.11Jb 65~043 (2000).

10

We need not consider the third factor noted by the ALJ, namely whether use of Section 342.2(b) to establish
the initial rate was appropriate since It does not bear on the Issue presented.
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