
Proteut OU PloeliDe Co. 
Order oa Peddoa for Dedantory Order 

102 FERC, 61.333 (2003) 

Proteus Oil Pipeline Company, L.LC. (Proteus Company) filed a petition for a 
declaratory order, requesting authorization to act as a contract carrier, bold open seasons, 
enter into long-term transportation contracts reflecting contract caniage principles., give 
those contracts precedence in allocation capacity, and contract on a first-come, first­
served basis for capacity that remained available after the close of the open 8C810n. The 
issue presented in this case was whether an oil pipeline subject to the anti--discrimination 
provisions of Section 5 of the Outer Continental Shelf Lands Act (OCSLA) may operate 
as a contract carrier, i.e. hold an open season for the purpose of entering into loJ18-tenn 
contracts, give those contracta prcfen:nce in allocating capacity, and contract on a first;. 
come, first-served basis for remaining capacity. Specifically, Proteus sought assurances 
that it would not be required to allocate capacity on a common carrier, pro raiD basis. 

As the issue with regard to oil pipelines wu one of first impression for the 
Commission, Proteus Company relied heavily on the Commission's prior interpretations 
of Section 5 of the OCSLA u it related to gas pipelines. Proteus Company stated that the 
Commission had previously held that "it [could] and should implement the 
nondiscriminatory access mandate in Section 5 of the OCSLA without generically 
imposing, by rule, a pro ratQ allocation scheme on all OCS pipelines," and it had the 
authority to pennit contract carriage in implementing that nondiacriminatory acccsa 
mandate. <Intqpretation of. and Rcguletjons Under. Section 5 of the Outer Contipcntal 
Shelf Landi Act COCSLAl Gomnin& Ipggnwjon ofNatural Gu by lntm1ate Gas 
Pipelines on the OUter Continental Sbclt: Order No. 509, PERC Stats. & Regs. [Regs. 
Preambles, 1986-1990], 30,842 (1988). Proteus Company also stated that in Bonito 
Pipe Line Co" 61 FERC, 61,050 (1992), the Commission held that Order S09's analysis 
regarding the OCSLA's anti-discrimination provisions applies equally to oil pipelines and 
natural gas pipelines. 

Proteus Company a1ao relied on public policy arguments. It claimed that its 
proposal would benefit the public interest because it would allow it to raise sufficient 
funds to develop the deepwater Gulf of Mexico for oil production. 

The Commission found tbat Proteus Company's proposal was supported by 
precedent; the Commission also found Proteus Company's public policy arguments 
compelling. The petition for declaratory order' wu gtanted. 
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COrMU)PINION..ORDER.102 FERC 161,333, Proteus Oil Pipeline Company, LLC, Docket No. OR03-3-000, 
(March 1:1, 2003) 

C> 2005, CCH INCORPORATED. All Rights Reserved. A WoltersKJuwer Company 

Proteus Oil Pipeline Company, LLC, Docket No. OR03-3-000 

[82,132] 

(161,333] 

Proteus 011 Pipeline Compt~ny, LLC, Docket No. OROJ-3.000 

Order on Petttlon for Declaratory Order 

(lnued March XT, 2003) 

Before Commlnloners: Pat Wood, IU, Chairman; William L Mauey, and Nora lind Browne.lt. 

1. On December 6, 2002, Proteus Oil Plpelne Company, LLC (Proteus Company) filed a petition for 
declaratory order. Proteus is planning to construct an oil pi~ine system (Proteus System) to provide 
transportation from the deepwater Gulf of Mexico to a receiving facilty on the OUter Continental Shelf (OCS). The 
Issue presented Is whether an oil ptpellne subject to the anti-discrimination provisions of Section 5 of the Outer 
Continental Sheff Lands Ad (0CSLA)1 may operate as a contract carrier. Proteus Company requests 
authorization to function as a contraCt carier, hold 

[82,133] 

an open season, enter into long-term transportation cot1tJacts reflecting contract carriage principles, give those 
contracts precedence In allocating capacity, and contract on a flrst~me. ftrst-served basis for capacity that 
remains available after the open season closes. For the reaaona discussed below, the Commission grants 
Proteus Company's petition. This order is in the public interest because it will enabfe Proteus Company to provide 
open and nondiscriminatmy acx:eu to its transportation system that will both pecmtt and encourage optimal 
development of oil production in the deepwater Gulf of Mexico. 

2. The Proteus System is owned by Prctaus Company, which is comprised of Matdi Gras Transportation 
System Inc. (Mardi Gras) (a subsidiary of BP America, Inc.) (75%) and ExxonMobil Pipeline Company (25%). 

3. The Proteus System ts designed to transport oil from deepwater production facilities in the Mississippi 
canyon and Atwater Valley areas of the deepwater Gulf of Mexico to a receiving facility at South Pass Bkx:k 89 
(SP89). The Proteus System will commence at a sutHiea connection to the Thunder Horse floating production 
facUlty (Thunder Horse Facility), which facility will be located in the Milalssippi Canyon area at a water depth in 
excess of 6,000 feel From the Thunder Horse Facility the Proteus System's deepwater 24-inch diameter trunldine 
will extend for approximately 9 miles and then expand to a 28-inch diameter pipetlne for the remaining distance of 
approximately 62 miles to a platform to be owned by Proteus Company located at SP89. The t8mllnus of the 
Proteus System is at SP89. which will be in approximately 400 feet of watar and will be designed with future 
expansion capabilities. At SP89 the Procaus System win connect to an ol pipeline system to be constructed and 
owned by Endymion Oil Pipeline Company, LLC. The Endymion Plpelne will transport oil from SP89 to LOOP 
LLC's storage te~mlnal near Ckwelly, Loulslana. tt ls anticipated to commence seNice ln 2005 and wiH secve 
area& of the deepwater Gulf of Mexico that at this time have little or no available transportation capacity on 
exlsting oil pipelines. 

h b e cchc e cb hgh e 



CCH Internet Research NetWork Page 2 of8 

4. Initial production to be transported on the Proteus System is expected to come from the Thunder Horse field. 
which is scheduled to commence production in 2005 and ls reported to be the largest producing field In the Gulf of 
Mexico. The Thunder Horse Facility will be the largest semi-submersible producing/drilling unit in the wor1d. In 
addition to Thunder Horse, Proteus Company anticipates that other oil fields yet to be discovered or deveJoped 
could utilize the Proteus System. Based on the large number of active leases. existing producing fields, and 
leases with Exploration Plans and Development Operations Coordination Documents filed with the Minerals 
Management Service (MMS), it appears that the Mississippi Canyon and Atwater Valley areas will be a prolific 
supply basin. 

5. The Proteus System has been sized to serve not only the currently identified transportation requirements of 
the estimated proven reserves from the Thunder Horse field, but also Mure discoveries in the Mississippi Canyon 
and Atwater Valley areas of the deepwater Gulf of Mexico. Given these considerations, the Proteus System will 
be built to cany the maximum capacity that is technologically feaslb4e with currently existing equipment The 
Proteus System Is designed to transport approximately 420,000 barrels of oil per day, and with the addition of 
pumps at SP89 the capacity can be increased to approximately 580,000 barrels of oiJ per day. The Proteus 
System wil be one of the largest-diameter pipelines for its water depth in the world. 

6. Proteus Company will install two sutrsea access connection facilities on the Proteus System to allow Mure 
production facilities to connect to the Proteus System. One sutrsea access connection fadllty will be placed at a 
water depth of more than 5,000 feet, and the other sub-sea connection facility will be placed at a water depth of 
more than 4,000 feet 'IMthout these sub-sea access connection facilities Mure access would be limited to the 
existing production facilities at the extremity of the Proteus System since hot tap techniques at these water depths 
have yet to be developed. 

7. The Proteus System, the Thunder Horse production field, and the Thunder Horse Facility are among 
Investments of more than $8 billion In the deepwater Gulf of Mexico being made by Mardi Gras, Its produCing 
affiliate, BP Exploration & Production, Inc., and their respective asset co- owners. The Proteus System alone is 
expected to cost In excess of $175 million. 

8. An investment of this magnitude Is the result of Proteus Company's affiliation with the Thunder Horse 
producers, which allowed It to secure commtments for the transpoftation of production from the Thunder Horse 
field for thf: life of that field. However, the Proteus System will need to attract producers of fields In addition to the 
Thunder Horse field to reach its full potential, and to encourage the Proteus Company Investors and others to 
make investments In the deepwater Gulf of Mexico pipelines In the future. The designed incremental capacity in 
the earty life of the Proteus System and the freed capacity as the Thunder Horse field dedines will provide the 
Proteus System with the necessary transportation capacity to provide service to development projects in the 
Mississippi Canyon and Atwater Valley deepwater areas, as well as beyond. 

Petition for Declaratory Order 

Introduction 

9. Proteus Company asks the Con'Ynission to authorize the Proteus System to function as a contract canier, 
hold an open season, enter Into long-term btlnsportation contracts reftecting con 

(82,134] 

tract carriage prin~. give those contracts precedence in allocating capacity, and contract on a first-come, first­
served basis for capacity that remains available after the open season closes. Proteus Company intends to hold a 
formal open season in which It would offer finn life of lease contracts for transportation seMc:e on a non­
disaiminatory basis, based on projected production profiles. The open season process for the Proteus System 
would be patterned on the open season process utilized by jurisdictional inteiState natural gas plpeliles. Capacity 
that remains avalable after the open season closes would be made available on a first-come, ftrst-setVed basis. 
The capacity priorities on the Proteus System would be consistent with these contractual commitments. 

p r n h ah p 
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10. The long-term transportation contracts proposed by Proteus Company would provide that when a shipper 
under contract is faced with short- term upswings in production regarding dedicated acreage, the shipper would 
be able to secure transpor1atk>n for thoSe additional volumes at the contractual tartff rate, provided there is 
capacity availatHe on the Proteus System -capacity that could be available either as a result of uncontracted 
long-term capacity or short-term production cutbacks from other shippers. 

Jurladlctlon•l •nd Proceduralla.uea 

11. Proteus Company states that the Proteus System will transport oil from the Thunder Horse Facility to a 
receiving facility at SP89. Proteus Company states that the Proteus System's origin and destination points are in 
the OCS. Proteus Company states that the Commission has held that the OCS does not come within the ICA's 
jurisdictional language and, thus, the ICA ·does not expressly cover pipaines transporting oil solely on or across 
the ocs.-z 

12. Proteus Company states that consideration of a petition for declaratory order is within the Commission's 
discretion. 3 Proteus Company states that Section 554{e) of the Administrative Procedure Ad. provides that an 
agency In tts sound discretion may issue a declaratory order to tennlnate a controYersy or remove uncertainty. 4 

Proteus Company states that specifically with regard to the anti-discrimination provisions of the OCSLA, the 
tederal courts characterized the Commlssion's granting of a petition for dectanrtcry order in order to enforce 
Sections 1334{e) and 1334(f)(1)(A) as a "remedy" within the scope of Commission's discretionary power.' 

13. Proteus Company statsa that Commission precedent supports use of the declaratDry order mechanism for 
advance approval to confer certainty where uncertainty would otherwise persist with respect to oit pipeJines to be 
coostructed. Proteus Company states that the Commission has employed this regulatory toof In several similar 
cases Involving the need for regulatory certainty for proposed construction of pipeline facilities and should do so 
here.8 

/nt.erpretlltJon of Section 5 of the OCSLA 

14. Proteus Company states that It flied tts petition in order to negate any potential that the PrctBus System 
might be required to allocate on a oommon-canier, pro rats basis due to the nondiscrimnation language of 
Section 5(e) of the OCSLA, 43 U.S.C, §1~. which requires transportation in such proportionate amounts as 
the Federal Energy Regutatory Commission may determine to be reasonable. Proteus Company states that 
slightly different language prohibiting discrimination appears in Section 5(f) of the OCSLA. ~~:.C. §1334(f)(1) 
(A). although It does not speclfically refer to •proportionate• takings. 

15. Proteus Company states that In Order No. 509l the Commission detBrmined that It was not required to and 
would not require Interstate gas pipelines to prorate capacity. Instead it would alow shippers with firm contracts to 
have pracedet tee over shippers without ftnn contr1tcts. Proteus Company states that the Commission held that 
(1) "it can and should implement the nondlsaimlnatory access rmmate In Section 5 of the OCSLA without 
generically Imposing, by rule, a pro rata allocation scheme on all OCS pipelines, • and (2) It has authority to permit 
contract carriage In Implementing the nondlsaininatory aooea mandate of Section 5 of the OCSLA. !J 

16. Proteus state& that it Is the ICA -not the OCSLA -which Imposes a common carrier obligation on oil 
pipelines and thus subjects them to prorationlng. Since the ICA Is not applicable in this inltanoe, there is no legal 
requirement that a new oil pipeline should be less entitled to contract carriage than a new gas pipeline. 
Accordingly, the Commission's determination In Order No, 509 that 

[82,135) 

pro rata allocation Is not required and that contract carriage and capactty allocation based on contractual 
entitlements are permistib\e under the OCSlA appties equalty to oi\ and gas p\pe\ines sub;ect to the OCSLA. 

17. Proteus Company states that the Commission in Bonito Pipe Une stated, "there is nothing In the legislative 

h b e cch c e cb hgh e 
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history of the OCSLA that persuades us that the nondiscrimination provisions of that act were intended to apply 
to oil pipelines in a different fashion than they apply to natural gas pipelines.''9 The Commission in Bonito further 
stated that Qrder_~·s analysis regarding the OCSLA's anti-discrimination provisions applies with equal force 
to OCS oil pipelines.1Q 

Public Policy Arguments 

18. Proteus Company states that investing in deepwater production facilities in the Mississippi Canyon and 
Atwater Valley deepwater Gulf of Mexico areas, and efsewhere, entails substantial risk., which discourages 
production and development projeCts. Proteus Company asserts that contract carriage can significantly reduce 
much of thts risk, thus promoting deepwater devetopment 

19. Proteus Company submits that Its proposal for contract carriage meets the transportation security needs of 
both initial f.ald developers and prospective subsequent fle&d developers looking for transportation, thus 
encouraging development of production in the deepwater Gulf of Mexioo. Due to its massive investment in the 
Proteus Sys1Bm, it Is imperative to Proteus Company that the Mississippi Canyon and Atwater Valley areas be 
developed so that the Proteus System will be fully utilized. Accordingly, Proteus Company argues that the large 
investment in the Proteus System has sent the signal to producers that the Proteus System has f!Nety incentive to 
provide rellable transportation service. 

20. Proteus Company contends that insecurity in the availability of transportation for a field's production 
ampUfiea the downside risk of an Investment in deepwater production facilities and dlscourages investment 
Proteus submits that contract carriage aleviates this risk by providing security of transportation for the life of the 
lease to field owners contracting with the Proteus Syl18m. In contrast. pro rata aUocation wouki not provkSe 
security of transportation, since under pro rata allocation latecomers for a fully subscribed pipeline system have 
the potential to push existing shipper volumes off the pipeline. Accordingly, Proteus Company argues that the 
likely results of pro rata attocatlon will be that (1) certain investments in development of the deepwater Gulf of 
Mexk::o wll not be undertaken; and (2) common carriage will create Incentives for wasteful overbuilding of 
transportation facUities as insurance against being pushed off the Proteus System due to prorationing. 

21 . Proteus Company states that the Proteus System will be built to the maximum size that is technologically 
feasible with currently existing equipment, thereby taking advantage of economies of scale in pipeline 
construction. Proteus Company points out that importantly, the Proteus System is being designed to provide for 
sub-sea oormection facilities in order to allow future soun:::es of production to connect to the Proteus System. 

22. Proteus Company submits that firm contract carriage will encourage all shippers to take advantage of the 
economies of scale inherent in the Proteus System before shippers choose to build addltionaJ field-specffic 
deepwater pipelines. Proteus Company contends that contract carriage ensures efficient Utilization of the Proteus 
System and avoids wasteful dupliCation of facilities. Proteus Company states that maximum use of the Proteus 
System is also encouraged by the fact that the firm transportation contracts will provide ftexlbllity for a shipper to 
secure shipment of additional volumes from dedicated acreage at the contractual tariff rate. when capacity is 
avaDabte. 

23. Proteus Company submits that under the contract carnage proposal, until the Proteus System is full, the 
economy's needs are bemg met with the existing pl~ine infrastructure. At the time the Proteus System begins to 
fill up, the contract carriage am~ngement wll send the signal that additional pipeline capacjty needs to be built 
Under the pro rata allocation, on the other hand, the signal to build additional pipelines gets sent too earty (e.g., 
due to the prospect of proratlontng, producers construct pipelines to serve their isolated fields as insurance 
against being pushed off the Proteus System rather than utilize the existing and available Proteus System), or too 
late (e.g., due to prorationing, producers that invested In oil field df!Nelopments in reliance upon shipment on the 
Proteus System tlnd their oiJ production shut out from transportation when latecomer shippers to the Proteus 
System bump such ear11er producers' production off the pipeline}, making the pro rata alternative for organizing 
deepwater pipe nne systems a more costly one to the nation's economy. 

24. Proteus Company states that contract carriage will provide Proteus Compan~ with the assurance that the 
Proteus System will be fully utilized. thus furnishing Proteus Company with appropnate Incentives to bul\d and 
expand with both current and potential future volumes (lnctlxiing known devek)pments and anticipated future 
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developments) in mind. According to Proteus Company, building pipelines with prudent quantities of additional 
capacity, as Proteus Company plans to do, maximizes the use of the transporta 

[62.136] 

tion system's resources, as the available capacity will force the company to compete for transportation contracts 
for newty developed fields (such as in Proteus Company's case, fields to be developed in the Mississippi Canyon 
and Atwater Valley areas). 

25. Proteus Company argues that pro rata allocation would provide a latecomer shipper who seeks shipment 
on a pipeline that is fully subscribed with the opportunity to "free-ride• on the initial investment and risk-taking of 
ear11er shippers who contracted to use the pipeline system. Proteus Company contends that access to an already­
buitt common carriage system is an attrac:tive option for a latecomer's transportation needs, as the latecomef 
knows that It can ship some, If not all, of ita production by bumping production currently being shipped by ear1ief 
shippers. 

26. Proteus Company argues that while this "bumping" option is attractive to a latecomer, it imposes costs and 
risk& on shippers already utilizing a system like the Proteus System, thus discouraging development of the 
deepwater Gulf of Mexico. GMm that the latecomer is the marginal buyer of transportation services, It is 
appropriate that the latecomer, not the eartier shippers, (1) bear the risk of a lack of transportation on the Proteus 
System should the Proteus System become fully subscribed and (2) consequently, bear the burden of 
coordinating the construction of a new pipeline system that will serve the transportation needs of the latecomer's 
field and other latecomers' fields that will ntquire a new pipeline system If the Proteus System is fully subscribed. 

27. As part of their planning for Initial production when the Proteus System commences service In 2005 (as 
anrentty scheduled), Proteus Company and the shippers to be served by the Proteus System at start-up would 
like to have in place transportation agreements reftecting contract carriage principles and be confident that those 
agreements are mutually binding and el1forceatHe. Proteus Company slates that the uncertainty regarding the 
applicability of contract can1age makes this inpoesl)le. Moreover, In order for the Proteus System to be fully 
utJHzed,. Proteus Company must obtain future transportation cotm1ltments from current and prospective producers 
In the applicable areas, who are at this time assessing: (1) whether they should pursue deYelopment of oil fteld 
production opportunities In the applicable deepwater Gulf of Mexico areas; (2) whether the Proteus Sy&1em wtn be 
atMe to meet their requilementa for transportation of production; and (3) whether they must construct their own 
isolated oil pipeljnes to 88fV8 their production fields. Ar:x:xlrdingly, Proteus Company requests that the Comnission 
issue an expedited decision on this petition no later than the end of March 2003. 

28. Public notice of the filing was issued on December 13, 2002. lntetventiona and protests ware due by 
January 10,2003. PumJant to Rule 214 (18 C,F,R §385.214 (2001)), all timely flied motions to Intervene and any 
motions to lmervene out~me flied before the ~ date of this order are granted. Granting late Intervention 
at this stage of the proceeding will not disrupt the proceeding or place addttional burdens on existing parties. No 
p~otests or comments were ftled. 

29. At the outset. the Commission finds that Proteus Company's petition Is appropriately analyzed undel the 
OCSLA rather than the ICA since the Commission has found that •[i]t is clear that the ICA does not expressly 
cover pipelines transporting 011 sotety on or across the ocs.•tt 

30. Section 554(c) of the Administrative Procedure Act provides that an agency in its sound discretion may 
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issue a declaratory order to terminate a controversy or remove uncertainty. 12 Rule 207 of the Commission's 
Rules of Practice and Procedure provides that a person must file a petition when seeking a declaratory order. 13 

The rule dces not include any requirement that a person have "standing" before filing a petition for a declaratory 
order. Thus. whether to consider providing declaratory relief under this provision is discretionary with the 
Commission.14 

31 . The Commission finds, in the exercise of its dlsaetion, that, as a general matter, In order to provide 
definitive guidance for all interested parties. it would be appropriate to address the issue& raised by Proteus 
Company in the context of a declaratory order proceeding. It is better to address these issues in advance of an 
actual tartff ftllng rather than to defer until the rate fifing is made, when the dedsionmaking process would be 
constrained by the deadlines inherent In the statutory filing procedures. The public Interest is better served by a 
review of the tssues presented before a filing to put the rates Into effect. Further, because of the importance of 
developing oil production in the deepwater Gulf of Mexico to the nation's economy, and the magnitude of the 
financial commitments that wfll be made by the Proteus Company, the Commission finds that It Is appropriate to 
exercise Its discretion to provide declaratory relief in order to provide certainty to Proteus ~Y and all other 
interested parties. 

32. Whether., oil pipeline subject to the anti- discrimination provisions of Section 5 of the OCSLA may 
operate as a contract carrier is an issue 

[12,137] 

of first Impression for the Commission. However, the Conmission finds that an analysis of the relevant cases 
interpreting Section 5 of the OCSLA supports the relief requested by Proteus Company. Section 5(e) of the 
OCSlA gives the Commission certain responsibilities on the OCS by providing that every right-of-way on the 
OCS be granted: 

[U]pon the expn:tSS condition that oil or gas pipelines shall transport or purchase without discrimination, oil or 
natural gas. produced from submerged lands or outer Continental Shelf lands in the ronity of the pipelines in 
such proportionate amounts as the Federal Energy Regulatory Commission, In consultation with the Secretary of 
Energy, may, after a tu• hearing with due notice thereof to the interested parties, determine to be reasonable. 
taklng into account. among other things, conservation and the pravention of waste. 

Further, Section 5{f) of the OCSLA states In part 

(f)(1) Except as provided In Paragraph (2) evert permit, license, easement. right-of-way, or other grant of 
authority to· the transportation by pipeline on or across the outer Continental Sheff of oil or gas shall require that 
the ~ine be operated In acx:ordance with the following competitive principals: 

(A) The pipeline must provide open and nondiscriminatory access to both owner and nonowner shippers. 

33. In Ord:@(No, 509, which Interpreted Section 5 of the OCSLA and issued regulations with respect to natural 
gas pipelines, the Commission found that pro rata altocation was not required for natural gas pipelines In the 
OCS. The order stated: 

[TJle Commission has concluded that It can and should Implement the nondiscriminatory access mandate In 
Section 5 of the OCSLA without genericaly imposing, by rule, a pro rata allocation scheme on all OCS pipelines. 
We believe that It may weft be possible to remedy the problems of access on the OCS through less sweeping 
regulatory access, as discussed below. If. however, aoceas problems on the OCS continue to exist as OCS 
pipelines implement the requirements of this rule, the Commission will not hesitate to consider pro rats allocation 
of capacity on a case-specific basis, taking Into account the specific factual context In which such problems 
artse.1..5 

34. In Qrder No. 509, the Commission recognized that the language of Section 5(f) was different than that in 
Section 5(e). The Corm1ssion stated that it could not implement Section 5 of the OCSLA as lftne adoption of the 
"open and nondisaiminatmy access" language in Section (f) added nothing to the general nondiscrimination 
provisions of Section 5(e). The Commission found that the open-access requirement of Section 5(f) was satisfied 
by the Commission Issuing blanket certificates to OCS gas pipelines that contained a nondisaimlnatory access 
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provision that was the same as the condition imposed on onshore pipe~nes through ~1 ~QS~ and ~­
The order also recognized that Section S(f) also did not require pro rata allocation. The Commission cited the 
Attorney General's comments which stated: 

While the FERC's authority to determine what "proportionate amounts• of gas must be transported is broad 
enough to allow the FERC to require proration, it does not necessarily mean that proration is required by Section 
5(e) in all cases. To the contrary, the debate on Section S{f), which was added in 1978, indicates that both 
proration and fi~t-come, first-served were considered to be possible means of allocation under the statute. See, 
e.g., 123 Cong. Rec. 5 .23, 257 {July 15, 19n) (statements of Sen. McClure and Sen. Johnston). The Department 
thus believes the FERC's authority is broad enough to require proration of capacity on OCS pipelines, but such 
anocation system is not compelled by the statute.16 

This interpretation of Section 5 of the OCSLA applies to oil pipelines in the OCS. In Bonito PjJe Une Company, 
61 FERC !61.050. at p. 61£221 (1992) the Commission determined "that there Is nothing in the legis&ative history 
of the OCSLA that persuades us that the nondiscrimination provisions of that act were intended to apply to oil 
pipelines in a different fashion than they apply to natural gas pipelines." 

35. The Commission finds that Proteus Company's contract carriage proposal is supported by applicable legal 
precedent In addition, the Commission finds that granting Proteus Company's petition is appropriate for a number 
of pubtic policy reasons. As Proteus points out. the deepwater Gulf of Mexico Is potentially a significant source of 
oil production. t-bNever, because of the technology required to develop production and pipelines In trns location, 
significant investments are required. Producers and pipelines are unWkely to make financial commitments without 
adequate assurance that their Investments can be recouped. In the Commisalon's view, contract carriage wift 
provide this assurance. Pmteua Company will be guaranteed that certain supplies of oil wAI be shipped on ita 
pipefine and producers wiU have the securtty of knowing that they have an outlet for their production. The 
Commission further believes that Prob!tua Company's contract carriage proposal aJong with Its Intention to build its 
pjpeJine up to the capacity technotogicalty feasible to in order to aocommodate future production will send the 
appropriate economic signals to encourage development in the deepwater Gulf of Mexico. 

(12,138) 

36. The Commission's issuance of a declaratory order In this proceeding is based on the facts and 
circumstances presented by the petition. If any of the facts supporting this petition were to change signiffcantty. 
Proteus Company should make a filing with the Commisakxl to determine whether the ruling here would &till be 
applicable. Moreover, the issuance of a declaratory order here does not relieve the Commission of Its 
responsibility under Section 5 of the OCSIA to Investigate claims of discriminatory behavior made in a future 
comptalnt. In the event the Commission found that Proteus Company was engaging In discriminatory conduct In 
the future, the Commission would have the authority under Section 5 of the OCSLA and Qnlef ~ to impose 
the appropnate remedies. 

The Commission orders: 

Proteus Company's petition for dedaratoly order Is granted, as discussed in the body of this order. 

1 43 u.s.c. §1334(eHO (2002). 

2 Citing, Bonito Pipe Une Co., 61 FERC '131 .050. at p. 61 ,221 (1992); OXy Pfpe/ine, Inc., 61£ERC 161.051, at 
pp. 61.227-28 (1992). See also U/tramBr, Inc. v. Gavfota Termlnlll Co., 80 FERC U:$1.201. at p. 61.810 (1997). 

3 Citing, Express Pipeline Partnership, 76 FERC 161 .245. at p. 62,253 (1996); Phillips Petroleum Co. and 
Marathon 01 Co., 58 FERC 9$1.290. at p. 61.932 (1992). 

4 Citing, Express Pipeline Partnership, 76 FERC at p. 62,253 (1996). 

~Citing, Chevron U.S.A., Inc. v. FERC, 193 f . Supp. 2d 54,72 (O.D.C. 2002)~ Shell Oil Co. v. FERC, 47 F.3d 
1186, 1200 (D.C. Clr. 1995): ICC v. Amel1can Trucl<lng Assoc., Inc., .S7 U.S. 354 (1984). 
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6 Citing Express Pipeline Partnership, ~ff;~Gjl§1.245 (1996), order on reh'g, n FERC m1.18& (1996); 
Cclonisl Pl~ellne Co .• 8.9£ER.C_~1 .0~~ (1999); Plantatioo Pipeline Co., 9_8_fERC 1161.21~ (2002). 
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