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PlytJdon PJpe Lbae Co.
Order oa Petidoa for Dedaratory Order
98 FERC, 61,119 (l002)

Plantation sought a Commission order declaring that: ( 1) the abandonment of the
existing 8-inch Plantation line and transportation service fimn Bnmz~ Georgia to
Chattanooga and Knoxville, Tennesseet and Plantation•s cancellation of its rates to those
locations, would not be subject to Commission jurisdiction or challenge; (2) Plantation's
contemplated joint rates (including volume and term-differentiated discounts) with a new
affiliated pipeline entity serving Chattanooga and Knoxville, via Bremen, are just.,
reasonable, and not amduly discriminatory; and (3) the establishment of the proposed new
pipeline and accompanying service from Bremen. to Chattanooga and Knoxville, would
not affect the grandfathered status of, nor subject to challenge. Plantation•s existing
mainline l'8tcs from its origins to Bremen.
With respect to the facilities' abandonment and caucellation of the service
provided by the 8-inch line, the Commission found that it did not have jmisdictio~
stating that the Interstate Commerce Act (ICA) did not grant the Commission jurisdiction
over "abandonment! of facilities and the services associated with such facilities." ffiL. at
61,864). Although the Commission has asserted. jurisdiction in limited circumstances
where services were not completely abandoned and rates for remaining services were
affected, that waa not the case here.

With respect to Plantation's proposed rate structure and joint rate levels, the
Commission approved Plantation'sjoint rate methodology, which provided discoWlts
based upon shippers' volume and term commitment&. A joint rate is just and reasonable
if it is less than or equal to the swn of the local rates on file with the Commission.
Volwne and temHtifferentiated discounts arc permitted so long as they are available to
all similarly situated shippers (i.e., shippers willing to commit to specific volumes and
terms). Thus, the Commiasion found that the joint rate methodology was not unduly
discriminatory; however, the Commission could DOt find that specific joint rates were just

and reasonable until Plantation submitted a joint tariff including the applicable joint rates.

<I!L. at 61,866, 61,867).

With respect to the graodfathcred 1tatua of existing rates, the Commission found
that since Plantation was not changing its grandfatbcrcd rates, there was no reuon to
require Plantation to jUitify the existing rates associated with the movement (14. at
61,867).
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COMM-OPINION-ORDER. 98 FERC ,S1 ,219, Plantdon Pipe Una Company, Docket No. OR02-1-GOO, (Feb.
28, 2002)
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Plantation Pipe Una Company, Docket No. OR02-1.000
[81,863]
(181,219]

P•ntdon Pipe Lfne Company, Docket No. OR02-1-000

Order on Petition for Declllrwtory Order
(lnued February 28, 2002)

Before Commlnioners: Pat Wood, Ill, Chairman; William L. Maaey, Unda BrNthltt, and Nora Mead
BrownelL

On November 2, 2001, Plantation Pipe Line Company (Plantation) filed a petition for dedaratory order, seeking
declarations from the Commission regarding the lawfulness and regulatory effect of certain proposed joint rate
arrangements in connection wtth proposed new pipeline service to Chattanooga and Knoxville, Tennessee which
Plantation intends to offer in connection with a newty..formed pipeline affiliate. In addition, Plantation seeks a
runng that the proposed arrangements would not affect the existing status of its current rates to mainline
destinations under the Energy Polley N:J. of 1992 (EPAct). Plantation states that given the major financial
convnitment necessary to finance this project. before It and Its owners undertake such a corm~ltment. Plantation
needs regulatory assurance from the Commission in the form of an answer to the questions posed in Its petition.
Protests were due to be filed on or before November 19, 2001. No comments, protests, or interventions were

received.

Baclcground
Plantation is a major pipeline common C8lrier of refined petroleum products in the southeastern United States.
Originally built over fifty years ago, Plantation's system includes approximately 3,100 miles of pipeline, delivering
products in eight states. The mainline MCtion of the pipeline extends from Ba1Dn Rouge, Louisiana to
Greensboro, North Csrolina, with several spur lines, and lnch.ldes lateral lines to Roanoke, Virginia and Northern
Virvlnia. Ptantation's system parallels the Colonial PIJ*Ine Company (Colonial) system for Its entire length, and
the two pipelines compete dlrectty for the delvery of petroleum products from Gulf Coast refineries to mar1<ets
throughout the entire Southeast
1

[81,884]
P1a1tation states that in recent years, capacity to the Chattanooga and Knoxvile mat1<ets has become
lncreasingty constrained as a result of continued growth In the demand for petroleum products. Plantation states
that both It and Cdonial have been requtrad to prorate nominations on their lines to these locations periodically
since 1996 and continuousty since 1999 (eotoniars capacity constraint is in the Knoxville market onty). Plantation
contends that there Is a market tor new and expanded ptpefine service to KnoxviHe. A& a result, Plantation states
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it is propo!fng a new pipeline to meet this demand and to provide a major competitive alternative to service on
the other pipeline service provider, Cotonial.
To prcrvide expanded transportation capacity to the Chattanooga and Knoxville markets, Plantation proposes
two steps. First. a new pipeline would be constructed from Bremen, Georgia to Chattanooga and Knoxville,
fojlowing the existing right-of-way. to be owned and operated by a new, separate ptpellne entity. Next, once the
new pipeUne facilities are operational-currently projected at the third quarter of 2003-all but a very short segment
of the existing 8-inc:h line spur tine running from Bremen to Chattanooga and Knoxville would be abandoned in
~. as

wen as the sefVice offered by Plantation from Baton Rouge, and from Pascagoula and Collins.

Mississippi,

to Chattanooga and Knoxville.

The new plpeflne would fiJe c:ost..tJased local rates for transportation service betM!en the Blemen origin and the
destinations of Chatlanooga and Knoxville. Plantation and the new pipeline would file joint tarffts for transportation
service from Baton Rouge and other origins on the Plantation system to Chattanooga and Knoxville. Further,

Plantation proposes to give all sh~. new or existing, the opportunity dur1ng an open season to secure the
right to use joint rates equal to or less than the CUIT8nt local rate leYefs. by establishing discounted joint rates to
shippers that commit to spedfic volumes for a five-year period.

Discussion

Plantation statas that the estimated cost of the new ptOjed is $11 o milloo. Because the cost of the
construction would be bome by Plantation's owners, Plantation states that its owners would be at considerable
risk. As a result, Plantation contends It is neaM~Sary to have advance Commission approval in order to finance the
new profect. Further, Plantation states that commitrnentB by shippers would be contingent upon Comnission
approval of the discounted joint rates undertying the agreements. Therefore, Plantation seeks a Commission
order declaring that

(1) the abandonment of the existing 8-inch Plantation line and transportation 8eMce from Bremen, Georgia to
Chattanooga and Knoxville, Tennessee, and that Plantation's cancellation of ita rates to those locations, would
not be subject to Commission jurisdiction or challenge;

(2) Plantation's contemplated joint rates with a new affiliated pipeline entity serving Chattanooga and Knoxville,
via Bremen, would be just, reasonabJe and not unduly cfiscriminatory; and

(3) the estabhhment of the proposed new pipeline and accompanying service from Bremen. to Chattanooga
and KnoxviUe, would not affect the grandfathered status of, nor subject to challenge, Plantation's existing
mainline rates from Its origins to Bremen.

'We shall discuss each of these requests below.
1. Facilities Abandonment and Cancellation of Service New Pipeline

To provide expanded transportation capacity to Chattanooga and KnoxvHie, a newly formed Plantation affiliated
pipeline would construct a 16-inch pipeline from Bremen to Chattanooga and Knoxville. Aflerthts pipetine has
been oonstructed, Plantation proposes to abandon service through tts existing 8-lnch pipeline from Bremen to
Chattanooga and Knoxville. 2 Plantation aeeka an Older from the Commission declaring that idling of those
facitlties presently used to serve Chattanooga and Knoxville and cancellation of the existing ~ fo:r setVice to
those destinations will not be considered an abandonment of 88Mces subfed to Commisaion JlX'iadiction.
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The lntetstate Commerce Act (ICA) 3 does not give the Commission jurisdiction over abandonments of facilities
and the seMces associated with such facilities. Indeed, the Commission has found repeatedly that it has no
jurisdiction over oil pipeline abandonments. 4

Transporters are generally free to cancel &efVices at their will, subject to certain conditions.

[11,885]
Although the Commiaaion does not have jurisdiction over a pipeline's abandonment of sefVice, we have asserted
jurisdiction over cancellation of seMc:es in limited drcumstancea where service was not comptetely abandoned. In
Amoco,~ the transporter proposed to cancel seiVice at certain origin points along Its mainline plpetine, while
keeping the mainline pipeline In service for service down8tr8am of the canceUation points. The Commission
indiCated there that it was not devoid of jurisdiction In those circumstances, since the mai'lllne pipeline would stil
be In service. The Comll'issfon stated that such canceUation would affect throughput on Its system, which in tum
would affect Amoco's sys1em-wide cost-of-eervic:e, and thereby may affect its rates. The Commission stated that it
therefore had jurisdiction under Section 15m of the ICA. since the proposed cancellations would In fact atrect

rates.
However, Amoco involved canceUation of points of origin along a pipeline that would continue to be in service
after the cancellations went made, for service to points downstream of the canceted points. That is not the case
hef'e. Rather, Plantation's petition indicates that it will abandon Its pipetlne and facilities used to transport
petroleum produda to Chattanooga and Knoxville, thereby making continued service to Chattanooga and
Knoxville on this line impossible. Thus. cancellation of Plantation's rate schedute for service to Chattanooga and
Knoxville would be a compfete abandonment of servtce over which the Commtssion would have no jurisdiction.
2. Approval of the Proposed Rate Structure and Joint Rate Levels

Plantation proposes to form an affiliated pipeline to construct a new 16-inch pipeline that would originate at
Bremen, and would serve Chattanooga and Knoxville. SeMce to the Chattanooga and Knoxville mart<ets would
be available vta two types of rates: (1) the combination of Plantation's then-current Bremen destination rates. o
pfus the Initial locaJ rate to be established by the newly formed affiliate pipeline for service from Bremen to
Chattanooga and Knoxville; 7 and (2) joint rates offered by Plantation and the new pipeline reflecting discounts for
certain volume commitments. In order to provide adequate regulatory assurance to justify Plantation's owners'
large Investment in a new pipeline, Plantation is seeking Commission approval that the proposed joint rates would
be lawful.
Plantation proposes to give aD shippers, new or existing, the opportunity during an open aeaon to secure the
right for five years to use joint rates equat to or lela than the then-current rate lewis applicable under Plantation's
tariff for service from various origin points tc Chattanooga and Knoxville. Plantation atates its ptOpOMd jolnt rates
would be substantially less expensive than choosing Plantation's local rates to Bremen and the afftiate pipeUne's
rates to Chattanooga a'ld Knoxvle. The joint rates would be computed In the following manner:

(1) ament Plantation ahlppetB to Chatta'looga and Knoxvile that agree dulfng the open season to ship their
historical volumes to thole destinations for ftve years would qualify for a jok1t five-year rate equallo Plantation's
thefH:urnmt through rates to those destinations. a

(2) atl shlppera, including any new &nippers, that agree during the open season to guarantee incremental
volumes over and above historical deltveriea to these destinations for five years would qualify for a joint five-year
rate reftectfng discounts from the then-oJrrent through rates. The discounts would lna'eatle with the size of the
volume commitment. starting at 2 cents/barrel for volumes exceeding 1,000 incremental barrels per day. and
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Increasing up to 12 cents/barrel for volumes exceeding 15,000 incremental barrels per day.

Those shippers who decide not to make a volume commitment for a five-year period would have the option of
paying the combination of Plantation's Bremen destination rates and the initial rate to be estabtished by the new
pipeline from Bremen to Chattanooga and l<noxville, as indexed over the five years.

(81,888]
Our policy has been that a joint rate is just and reasonable if It is less than or equal to the sum of the ceiling
levels 88&0Ciatad wtth the individual Jocallntanstate rates aJrrentty on file wtth the Convnlssion. ~Plantation's
discounted joint rate proposal meets these aiteria. If a& indlcatad by Plantation, the joint rates offer8d will be less
than the ceiling leveJs assodated wtth the combination of Plantation's local rates to Bremen and the new affiliated
pipeline's rates on file with the Commission.
Wth regBJd to discounted rates, the Commission has pemitted nondisatminatory, discoooted rates to attnJct a
partirular type or group of lhlpper(s) who are amenable to w 1B1itting substantial YOiumes Wldlor to committing to
substantial periods of time. In Sea-Land SeiVice, Inc. v. Interstate Commerce Commission to the court stated that

Current law no longer considers contract rates to be per se violations of the common canier duty of
nondilcrlmlnation.... Since 1978 ... the ln1ers1ate Commerce CommistOOn has hetf that contract rates are
not inherently dlsafmlnatory provided that the carrier offering them makes them available to a" simtlat1y
situated shippers of like commodities.

The court then addressed under what conditions contract rates would be acceptable under the Interstate
Commerce At;;t
Although one normally regards contract relationships as highly Individualized, contract rates can stil be

accommodated to the principle of nondlacrimlnation by requiring a carrier offering such rates to make them
available to any shipper willing and able to meet the contract's terms. tf those terms result In lower costs or
respond to unique competitive conditions, then shippers who agme to enter Into the cootract are not similarly
situatec with other shlppen; who are unwilling or unable to do so. 11
For volume Incentive rates. (i.e., reduced or discounted rates offered In exchange for shipper commitments to
move specified large volumes) the Commission has held that if an oil plpetlne files en Incentive rate that Is less
than the applicable c:etllng, no further regukttory action will normaJiy be required, so long as the ceiling rate is not
exceeded. 1Z As disalsled above, Plantation has proposed to offer a joint rate that is less than the combination of
Plantation's and the new pipeline's ceiling rates. Under its proposal, Plantation Intends to offer additional Incentive
discounts yielding rates below the joint rate. As a result, Piantation's offered incentive rates could not exceed the
combination of the two pipelines' ceiling rates.

Term-differentiated Incentive programs-ike Incentive volume rate programs-require certain prerequisites to be
met before a shipper can be eliglbfe for the discount In such cases shippers agree to ship on a pipeline for a
specific period of time. As a result, the ConTnlsaion has viewed such shippers as not ~ng similarly situated as
compared to those shippers who have not committed to a spectftc term and who retain the choice to ship on the
pipeline or not The Commission has found no discrimination results from dlf'femntial pricing in these
circumstances. 13 Plantation's proposal simlarty slows shippers who commtt substantial volumes for a per1od of
time to derive some benefit. namely, a lower transportation rata, from that commitment
Plantation's Petition include& estimated cost. revenue, and throughput data in support of the new pipeiW'Ie's
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initial local rates. Plantation states that the information was filed for illustrative purposes in order to assist the
Commission's review of its Petition, including the joint rates. Plantation states that it is not asking the Commission
to rule on the initial cost-of-service rates of the new pipeline at this time. Plantation states that after the
construction of the proposed pipeline, the new company would file Its application for inltiat rates, including cost-ofservice support If necessary.
The Commission is therefore not expressing hera any view on the level of the cost- of-serviaHates for the
not be
established until after construction of the Btemen-to-Chatlanooga and Knoxville line Is completed. The
appropriate rata level must be detenninad when the new pipeline files to estabish initial rates.
proposed atftliated pipeline listed by Plantation In Its application. The new pipeline's actual rates wttl

Wlat we are approving hare is Plantation's joint rate methodology, which would provide discounts based upon
shippers' volume and term commitments. The Commission ftnds Plantation's joint rate methodology to be not
unduly discriminatory. However, the Cormlission cannot make a ftnding that the proposed joint rates are just and
reasonable at this time.

[81,887]

In order to provide the proposed joint seMc8 to Chattanooga and KnoxviUe, Plantation or Its proposed affiliated
pipeline must submit a joint tartff Including the joint ra1Bs that wfD be applicable to service to Chattanooga and
At that tine, the Commisskln can detsfmlne whether the }oint ratas are just and reasonable, consistent
wtth the Commisak.ln's joint rate policy diacuaed above.

Knom»a.

3. Grandfathered Status and Challenge of Existing Rates

Plantation proposes to Idle and abandon the existing spur of Its pipeline extending north to Chattanooga and
Knoxville from Bremen, and interconnect its mainlna with a new affiliated pipeline to be built along this same
route. Plantation proposes to continua to offer aervk:e to Chattanooga and Knoxville via new joint rates with the
proposed pipeline. Plantation Is not proposing to attar Its existing rates on Its mainline system. Plantation seeks
an order declaring that the establshmant of the proposed new pipefine and aocompanying seMc:e from Bremen,
Georgia to Chatalooga and Knoxville, Tennessee 'MM.Iki not affect the grandfathered status of, or make subject
to challenge, Plantation's existing maJnllne rates from its origins to Bremen.
Under the EPAct, Plantation's rates for transportation from points of origin to Bremen are "grandfatherad" and,
thus, are deemed to be just and reasonable. 1• There Is no reason to require Plantation to justify the existing

grandfathered rates associated with this movement or any other destination point on tts system. Plantation is not
proposing to change Hs grandfatheted rates. Plantation Is sirnptj proposing tn form a new atftliated company to
own the propoMd plpetine running from Bremen to Chaaanooga and Knoxville. The mere connection to the
proposed aflllilted pipeline running from Bremen to Chattanooga and Knoxville would not atfact the grandfathered
status of the ra18a for movements from current origin points to Bremen.
The Commission otders:

The petition for declaratcry order filed by Plantation on November 2. 2001, is granted as dillcusted In the body
of this order.
-FootnoCM(81,863]
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1 Plantation is currently owned by Kinder Morgan Operating LP. "D" (27%), Kinder Morgan Operating L.P.
"A" (24%) (coUectively "KlnderMorgan") and Exxon Mobil Pipeline Company (49%); KlnderMorgan is the operator.

[81,814]
2 Plantation plans to abandon 181 of 190 miles of existing pi~ine running from Bremen to Chattanooga and
Knoxvlfle. Plantation states that deliveries to urban tenninats at Chattanooga would be made using the remaining

9 miles of existing 8-lnch line which wtH be sold to, and incorporated In, the new pipeline.
3 49 App.

U.S.C. §1 (1994).

4 See ARCO Pipe/irHI Company, 55 FERC W$1A2Q_(1991 ); Texaco Pipeline Inc., 58 FERC 162.051 (1992);
ARCO Pipeline Company, e§£.E~G M.h1a.(1994); and Colonial Pipeline Company, 89

[81,865]
FERC \161 ,095 (1999), 18h'g denied, ~Ef.B.C 1181.355 (2001).
~ Amoco Pipeline Company, eaFERC 11$1.156 (1998).
6 The reference to "then-currenr in our disalsaion refers to Plantation's

rates at the time of the inception of the
new service. Plantation states it expects tD Increase bolh cost-basad and discounted rates aver the first five years
of Its proposal In aa.:ordance with the Commission's Indexing methodology (18 C. F. R. §342.3 (1999)).

7

Plantation states that the new pipeline would file its initial rate pursuant to 18 C.F.R. §342.2, which allows a

pipeline to file a sworn af'ftdavit that the rata Is agreed to by at least one non-affiliated person who Intends to use
the aervioe, but requires a cost justification if a protest is filed .
~ The tariff would define the base period for the measurement of historical volumes as July 1, 2000 through June

30, 2001 .
(11,868]
9 See Texaco Pipeline, Inc.,
94 FERC 1161.339 (2001 ).

n fER.C~J1995); and Big West Oil Company v. Frontier Pipeline Company,

10 738 F.2d 1311 , 1316 (D.C. Clr. 1984) (Sea-Land).
H /d. at 13"17.
1

~ Explorer Pipeline Company, Z~_FERC 11$1.416 (1995); and VVII/iams Pipe Une Company, 80 FERC W31,402

(1997).
1~ Express Pipeline Partnership, 76_ EERC 931,245 (1996); and MJd..Amerlca Pipeline Company, 9.~ FERC
11)1,306 (2000).

(81,867]
1~ 42 U.S,C. §7172 note (1994).
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99 FERC 111,229, Expreu Pipeline LLC, Docket No. 1502-218-000, (May 31,

2002)
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Exprw8 Pipeline LLC, Docket No. 1502-216-000

(11,949]
(111.221]

Exprea Pipeline LLC, Docket No.IS02-218-400

Order Accepting Tartlf Supplement.

(llaued May 31, 2002)
Before Commluloners: Pat Wood, Ill, Chlllrman; WIUiam L Maeaey, Uncia Breath Ia, and Nora Mud

BrowneU.
1. On April 16, 2002, Express Pipeline LLC (Express) filed tariff supplements to cancel two joint and
proportional pip&Une tariffs for the transportation of crude oil and syncrude from Canada to Salt Lake City, Utah. 1
The proposed cancellations are protested by certain shippers. As diSQISsed ~ow. we will accept the
cancelations, to be effective June 1, 2002, as proposed. This order Is In the public interest because It enables
continuation of service consistent with the provisions and requirements of the Interstate Commerce Ad.

Background
2. The p;pe~ne carriers that particlpate in the joint rates provide Interconnected transportation of crude oil and
syncrude from canada to the United States, as follows: Express extends from the U.S. border to Casper,
'Nyomlng, where it connects. through a •purf1)0Ver'" facility opecated by Platte Pipe Une Company (Platte), with a
pipeline CYNned by Frontier Pipeline Company (Frontier). The Frontier pipeline extends from Casper to Kimball
Junction, Utah. A line owned by Anshutz Ranch East Pipeline, Inc. (Anshutz) extends aaoss KUnbaff Junction
and connects with a pipeline owned by Chevron Pipeline Company (CPL). The CPL ~ne extends from Klmball
Junction to refineries In the Salt Lake City area.

3. The joint tariff agreement that governs the curT&nt jojnt rata was emered into effective April1 , 1998, and is
between Express, Frontier and Anshutz. 2 nus joint rate agreement will terminate on May 31, 2002. Although the
joint

[11,910]
tariff also Includes CPlas a pattidpating carrier, CPlla not a party to the joint tarttr agreement CPL is, however,
a party to a written agreement with Frontier and Anlhutz. Express contends that the Chevronlfrcntier/Anshutz
agreement is subordinate to the Elcpress/Frontier/Anahutz joint tariff agreement. which comprehensively provides
for the administration of the entire joint tariff and sets forth Express's role as tariff admnistrator. 3
Desaiption of the Filing
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4. On April 16, 2002. Express filed tartff supplements to cancel FERC Nos. 29 and 30. Express states that the
rates set forth in FERC Nos. 29 and 30 resulted from an agreement between the carriers to establish joint rates at
a discount from the otherwise applicable local rates of Express, Platte, Frontier, Anshutz and CPL. Express
further states that the agreement wtn terminate as of June 1, 2002 and that, consequently, the joint rate will be
cancelled effective June 1, 2002. Express indicates that. following June 1, 2002, shippers will still be able to
transport petroleum on all of the routes to which the cancelled joint tariffs apply. •

Interventions and Protest
5. On May 1, 2002, a joint protest and motion to Intervene was filed by Big West Oil UC. Chevron Products
Company and Tesoro Refining and Marketing {Protesters). In addition, CPL filed a motion to Intervene, stating

that It does not concur In the tariff cancellation filings. Frontier and Anschutz Ned letters simply stating that they
have not concurred In the proposed joilt tariff cancelation.

6. Protesters contend that the public interest will be adversely alfeded by the Express tariff cancellation, whk:h
the Protesters cfaim wtl result in inaaases of up to 40% in the cost of transporting crude and syncrude to the Salt
lake City marbt Protesters aJso contend that the cancellation will result in the diversion of aude and synaude
'IWi8'f from the Salt Lake City market, disrupting and creating other problemS for refiners and consumers in Utah
and Idaho. Protesters note that, upon canceUation of the Express joint tariff, they will be required to deal with five
different pipefines to obtain aude and synaude from the sources In Canada. Protesters assert that Expresa' tariff
cancellation represent& a retaliatory maneuver against the shippers who protested Express' local ratn before this
Commission. Finely, Protester& contend that the cancellation wtn result in undue preferences and discrimination
agajnst Salt lake City refiners and Is anti-competitive.
7. PI"'te:iters request that the Commission suspend the proposed cancellations for a period of seven months
and Institute an expedited hearing and an lnYestigation Into its &awfulness. On May 6, 2002, Express ftJed answers
to the protest and to the ftBngs of CPL, Frontier, and Anschutz. Express supplemented Its answer on May 8, 2002,
filing corrections to the affidavits filed on May 8. On May 15, 2002, Protesters filed an answer to Express' answer.
On May 16, CPL filed a motion for leave to file a response to Express' answers, and on May 20, Express filed its
own motion for leave to file an answer and its answer to the pleadings filed by Protesters on May 15 and by CPl
on May 16 These pleadings were all supported by atndavits of personnel within the respective companies in
support of the respective posjtions taken In the pleadings. Finally, on May 22, 2002, Protesters filed a motion for
leave to respond and a response to Express' May 20 answer. While our rules do not generally permit these types
of pleadings, 6 we find that they are helpful to us In reaching our decision In this matter and are therefore received
as a part of the record In this case. e

Discussion

[61,951]
8. Section 15(3) of the Interstate Commerce Act (ICA) provides that

{t]he Commission may, and it shaD whenever deemed by It to be necessary or desirable In the public Interest,
after fuU hearing . . . establish .. . joint rates .... If any tariff or schedule canceling any through route or joint
rate, . . . without the consent of all carriars parties thereto or authorization by the Commission, is suspended by
the Commission for investigation, the burden of proof shall be upon the awrier or carriera proposing such
canceWtion to show that It is consistent with the public Interest . .. 7

Upon review of the filings In this case. we conclude that the public interest does not require continuation of the
joint rates proposed to be cancelkM1, and that the Commission can authonze the proposed canoeMation Without
suspen$ion and Investigation of the canceUation tariffs. This is because there ts a through route already ·
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established from the U.S. border to Satt lake City, and service over that route will continue to be available
under the local rates of the individual carriers, just as it has been under the joint rates. Express recognizes that
there will be continued service by stating that •after cancellation, the shippers will continue to have full access
to continued transportation under just and reasonable local rates.• (Answer at 1) Protesters also acknowtedge
this by pointing out as one of their bases for the protest the fact that the shippers win have to deal with five
different carriers on their shipments to Salt lake City. (Protest at 4).
9. Protesters contend that the cost of transportation from the Canadian Border to Salt Lake City win incruse
from 20% to 40%. (Protest at 24) Express, however, disputes this and protesters' claim of consequential hardship.
Express contends that the cancellation effective June 1, 2002, In fact will result In Protesters paying local rates
whose sum will be lower than the joint rates that these shippers had routin~ paid for nearty five years during the
period between April1, 1997 and January 30,2002. Moreover, Express notes, Protesters in their May 15 answer
have reduced their claim from a 20% to 40% lnaease to a 12% inaease, raftecting a difference between the sum
of the local rates post cancellation and the joint rates In etrec:t In 2001 . As Express points out. however, Protesters
have ~roperty compared the total of the loall uncomnltted rates with the joint 15-year tenn rates to arrive at the
12% figure. A proper comparison shows that. contrary to Protesters' contention, the sum of the applicable local
rates fa in fad lower than the joint rates. a

10. Even if Protesters were COf'T8d and shippers could be paying more under local rates for transportation to
Salt lake City than under the current joint rates, that Is only because the joint rates constitute a discount from the
sum of the i'ldivlduallocal rates, which are established under the provisions of the ICA. Shippers receive these
types of discount only under certain cfrcull'lS!ances, such as when the carriera agree to offer a discount to
encourage inaeased throughput That dlsc:ount Is based on a voluntary agreement among the pipeline carriers
that none of the carriers Is obligated to continue when their agreement terminates. Once the discount is ended,
shippers might be charged more, but In no Instance can shippers be charged more than the rates &et forth in the
individual carriers' tarffrs, all of which are subject to the jurisdiction of this Commission under the ICA. 9

11 . As to the level of those rates, the local rates of two of the participating caniers have been the subject of
recent settlements reached by two of these same shipper refiners who have ftled the protests here. 10 These
settlements resulted i1 the parties' agreement to resolve the local rate issues between Big VVest and Chevron
Products Company, and the local carrienl, Frontier and Anschutz. These local rates provide tor the maximum
rates that can be charged. The local rates~ two of the other carriers involved, Platte and Express, are the subject
of chalenge In complaints filed by these same shippers in Docket Nos. OR02-6-000 and OR02-8-000. u To the
extent

(81,952]

that Protesters have concerns about the rates to be paid Express a"'d Platte, they have raised them In those

proceedings.
12. Once the contract between Express, Frontier and Anschutz ternW\ates by Its terms, there wil be no
contractual underpinning for the current joint rate. Express Is well within Its rights not to renew the contract. and
the Commission cannot cxxnpel the continuation of the contract once the contract expires. The CorrvTiasion oould,
nevertheless, under Section 15(3) of the ICA require that joint rates be malntailed. As aJready discussed above,
however, there ia no basis tor our conduding that the public inter8st requires continuation of joint rates, since
thel8 will be tranaportation to Salt Lake City avaRable over the same through route as at present at local tartff
rates.

13. Analty, Protesters contend that the cancellation wiM be unduly prefer8ntial and discriminatory and will ~Bad
to a dlverston of supples fN1BY from Salt Lake City refiners. They contend 1hat the sum of the local rates for
transportation to other delivery points will be substantially cheaper than to Salt Lake City, and thus win encourage
refiners located etsewhef'e on the Express delivery system to obtain more of the suppUes of crude and syncrude.
(Protest at 29--31) However, as Express points out, the calculations used by P1otestera do not reftect aR the
transpoftation costs of getting product to the other markets, and therefore the computation of the claimed cost of
getting the product to other refineries is flawed. (See Answer. Affidavit of Fl8cher at point 10) Moreover, Salt Lake
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shippers will have setVioe available at established tariff rates. We find that Protesters have therefore failed to
establish that continuation of the joint rates Is economically necessary in the public Interest

The Cmnmlsslon orders:
The tariff supplements listed in footnote number one are accepted, to be effective June 1, 2002.

- Footnotea (81,949]
1 Supplement

No. 1 to FERC No. 29 and Supplement No. 1 to FERC No. 30.

2 This Ia a binding contractual agreement among the earners to file joint rates from the U.S. border to Salt Lake
City reftecting a dlacount below the sum of their local rates. Between April1, 1997 and March 31 , 1998, a
predecessor joint rate agreement governed the

(81,150]
joint rates, which did not indude participation in the joint rata by CPL
3 Affidavit of Ralph J.W. Fischer, Paragraph 3. But see a18Wer of CPL of May 16, 2002, mentioned below.
~ Such transportation, according to Express,

may be effectuated using Express Pipeline UC FERC No. 15, Platte
Pipe Line Company FERC No. 1472, Frontier P'*ine Company FERC No. 25, Anshutz Ranch East Pipeline
FERC No. 9 and Chevron Pipeline Company FERC No. 714. On Apr1129, 2002, Express filed a Notice of
W1hdrawal of FERC No. 15, a tariff In effect subject to refund In Docket No. 1502-81® (98 FERC t61.Q08
(2002)), thereby retrrstating the prior, lower bcal uncomnilted rates set forth In FERC No. 4.
5

18 C.F.R. §385.213 (2001).

6

The CPL May 16 answer for the most part attempts to clarify the relationship between the various carriers, and
their willingness or unwillingness to extend the term of the existing joint tariff agreements. CPL also notes that it
had only a few days' prior notice from Express that It planned to file the joint tariff cancellation on April16, 2002.
'Mthout deciding whether CPL has accurately described the contractual arrangements and discussiOns among
the parties, we will assume that all ttle matters raised by CPL are true. Except for clarifying the relationship
between the parties, however. they have no bearing on our decision and CPL's answer of May 16 is not further
discussed.

(81,951]
7

49 App. u.s.c. §15(3) (1988).

oAs confirmed by the Commission's review of the applicable tariffs on file, for light crude, the joint unconvnltted
rate was $2.4482, and the sum of the local uncommitted rates will be $2.3835 (Express-$1 .078 under reinstated
FERC No.4; Platte-$0.3201 ; Frontier-$0.60; Anachutz-$0.255; and Chevron $0.1304}; the joint 15--yeartenn
rate was $2.1244, and the sum of the local rates for 15-year tenn shippers will be $2.1025 (Express-$0.797;
Platte -SO 3201; Frontier-$0.60; Anschutz-$0.255; and Chevron-$0.1304). A comparison of the rates for
moving other grades of crude shows the same result

e See Texaco Pipeline Inc.. U..fERC 161.313 (1995).
10 See Big West Oil Company, et al. v. Frontier pipeline Company and Express Pipeline PartnfJIShlp, 98 FERC
163.013 (2002) and Big West 01 Company, et 81. v. Anshutz Pipeline, Inc. and ExpnJSS Pipeline Partnership, 98
FERC 1163.027 (2002). l1lese Initial decisions terminating proceedings have become ftnal Commission decisions
pursuant to Ru\e 708(d) of the Convniss1on's Ru\es of Practice and Procadure. 18 C.F.R. §385.708 (d) (2001).

t'age :> of5

CCH internet Kesearch NetWork

11

Wllle CPL (whose rate constitutes less than 10% of the sum of the local rates) had filed a notice of

(11,952]
rate il'la'ease in Docket No. 1502-92-000, it withdrew Its proposed Increase on January 28, 2002 after such
Increase was protested by two of the shippers involved in this proceeding. Thus, it ;s charging local rates which
are not currenUy subject to challenge.
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