
federal Register I Vol. 45, No. 197 I Wedncs day O c to be r 8. 1980 I R ule s and Rej::ul a tium, 6GiU7 

'---~~=========="====~======~========~~======~~====~o==-========e=~==--============,, ------.--
11 CFR Part 292 

IDocket No, RM7t-54] 

Order ~ranting Rehearing of Order No, 
70-8 and Amendir.g Regulations 

Issued: September 28, 1980. 

AGENCY: federal Energy Regulatory 
.Commission. 

ACTION: Order granting rehearing of 
Order No. 70-8 and amending 
regulations. 

.UM .. MV: The Federal Enel'8Y 
Regulatory Commlasion hereby adopts 
an Order Gr{lnting Rehearing of Order 
No. 7~B. The Order amends 
1 292,202(n) of the Commiasion's rules 
in\'ol\'ing small power produclion and 
cogeneration facilities. The amendment 
allows electric utility holding companies 
which have obtained an exemption from 
the Securities and Exchange 
Commiasion, pursuant to seclions 3(a)(3) 
or 3(8)(5) of the Public Utility Holding 
Campan)' Act, to own 100 percent of the 
equity of a qualifying facility. 

EF~ECTIVE DATE.: September 28, 1980. 

FOft fUlIITHEfIIIHFORMATION COfiTACr. 
Adam Wenner, Office of Ceneral 
Counsel. 202-35?-8033 or Clenn Berger, 
Office of General Counsel, ZD2-357-8364. 
or Michael Kessler. Office of General 
Counsel202-357-:i2Z1. 

On august 28, 1980, STEAG 
Aktienge.ellschaft (STEAG) applied for 
rehearing of Order No. 70-8, Issued by 
the Federal Energy Regulatory 
Commission (Commission) on August 4. 
1980.' On ~ptember 3, 1980, the 
American Paper Institute, Inc. (API) also 
applied for rehearing of Order No. 7~B. 
In Order No. 1~B, the Commission 
amended its rules to permit gas utility 
holding companies to own quaUfyin.g 
facilitie s. That change was 
accomplished by substituting the words 
"electric utility holding company" (or 
the words "public utility holding 
company" In 1 292.206(b) and t 292.201 
(b){2)(v) of the Commi6l10n's .rules, and 
by adding a definition of "electric utili~ 
holding company" to t 292.20Z,· 

In Oroer No. 7O-B the Commission 
a llo recognized that . .. a result of the 
above changes, certain companies 
which are not "primarily engaged In the 
generation or sale of the electric power" 
mal' nevertheless be classified .s 
"electric utilities" or "electric utility 
holding companies." Such companies 

• 45 AI. 5Z7n [AIIlIUlt" 1I1I!0). 
"id. 

could not own more tha n SO percent of 
the equity of a qualifying cogenerat ion 
or small power produc tion f.- cil it)·. 'The 
Commission specirica ll}' recognized 
that: 

Included in this catesor)' a re companin 
~'hich derh'e most of their income fro m non· 
utility operations. but wh ich. lIS. resull of 
sellina .ome electric enel'8Y .• re class ified II 
"electric util ities" under Seclion 3(%2) of the 
Federal Power Act; and public utility holdin. 
companies which are exempt by rule or order 
Issued by the Securities and Exchange 
Commission ISEq pursuant to sectiOns 
3(a)[3). 3(a)(4), and 3(111)(5) of the Public UtilHr 
Holding company Act of 1935," 

Both STEAG a nd API contend that the 
definition of "electric utility holding 
company" added by Order No. 7~8 II 
too restrictive and will exclude certain 
potential cosenerators and small power 
producers from obtaining qualifying 
status. contrary to the intent of Congreu 
as expressed in section 210 of tne Public 
Utility Regulatory Policies Act of 1978 
(PURPA). Both companies point out that 
the general rule contained in 
t 292.206(a) of the Commission's rules 
which paraphrases sections 3(11)(C)(ii} 
and 3(18){B}(ij) of the Federal Power Act 
(FPA), is that a qualifying facility "may 
not be owned by a person primarily 
engaged in the generation or sale of 
electric power (otber than electric power 
solely from cogeneration facilities or 
small power production facilities)." 
They contend that companies which 
have obtained exemption from 
regula tion as electric utility holding 
companies by the SEC on the grounds 
that they are not primarily engaged in _ 
the generation or sale of electric power 
should be similarly exempted from the 
definition of "electric utility holding 
company" found in 1 292.202(n) of the 
Commission's rules. 

Section 3{o)(3) of PUHCA 

API suggests thai the Commission 
allow facilities owned by persons 
exempt from the requirements of the 
Public Utilit), Holding Compa ny Act 
(PUHCA) by reason of an exemption 
granted under section 3(a)(3} of that Act 
to obtain qualifying ,tatus, Section 
3(a)(31 _of PUHCA permits the SEC to 
grant an exemption to a holding 
company which is "only incidentally a 
holding company, being primarily 
engaged or Interested in one or more 
husinesses other than the businesa of a 
public utility company."· Since the 
standards under section 3(a)(3) of 

'See t ts:!.zo& of the Commillion·. ruiu 
I'e1Ilrdm, o"'I'Ief'lhip criteria of Wsenerat ion or 
aman ~r production fad tilies. 

"Order ~o. 70-8. 45 F1!. at SZ77I!Aulul t .. 19801. 
'15 U.s.c. f'1k( a)(31. 

PUHCA and s('clions 3(li)(C) ;lnd 
3{18J(D) of the Federal Po wer Act are 
virtually identical. API a ssert s that 
exemption under the fUlmer d r. .. rly 
sa tisfies the sHlndard sc t rorth in the 
latt er. 

Section 3{.-J(3) of PUt-leA Kllows the 
SEC to exempt anl' holding cumpany 
from the provisions of that Act if: 

.. . luch holding company is onl)' 
in, idcntal1)' a holding compan)·. Le in~ 
prima rilr engaged or inlerested in one or 
more businesses other than the businen of. 
public ulility compan)' and (A) nul dCri\'ing. 
directly or indirectly, any mater;"l pari of it. 
income from anyone or more 8uhsidi8T)' 
companie. , the principal businf'U of which i. 
Ihat of a public-utility companr. lit (B) 
derh'!ng a materiat part of its im:nmc from 
one or more .uch subsidiary cumpanies, if 
.ubstantially all the outstanding 51'curitie. of 
8uch companies are owned. dircclly or 
Ind irectly, by such holding comp:,")'." 

The SEC grants holding companies an 
exemption under section 3(a }l3} on a 
case-by-case basis. Although the SEC 
has the authority to do so, it has not 
adopted a generic rule rcgarding this 
exemption. The statute, howt' \'er, sets 
out two basic standards for grcmting 
such an exemption. These a rc: (a) 
wh ether the compan), is only 
incidenta lly a holding compan)', and (b) 
whether the company is primarily 
engaged in a business other than that of 
a public utility. f 

Under the "incidental ownership" 
s tandard, the SEC determines whether 
the utility operations of the tmhsidiary 
company are fun ctionall)' related to the 
parent company seeking exemption, An 
example of1his type of ownt~N;hip Is the 
case where a parent compan)' purchases 
power for industrial purposes from .• 
utility lubsidiary, with only surplus 
power being sold to others, 

Under the "primarily engaf:cd" 
standard, the SEC examines both the 
absolute amount or utility assets owned 
by the parent compan}·. and also 
compares 'utility with non·utility gross 
re\'enues and assets. Although there is 
no fixed standard, if, for example, more 
than 50 percent of a company's revenue, 
were derived from utility re\'lmues, it is 
unlikely that it would qualify for an 
exemption. An electric utili ty holding 
company must satisfy both of these 
standards in order to qualify for 
exemption. 

The present defmilion of an "electric 
utility holding company" is so broad 
that many industries which are 
classified 81 exempt holding companies 
may be discouraged from in\'cstment in 
coge neration or small power production 

"15 U.S.C 11Iktl ){31. 
'Id. 
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fac ilities. The exempt status of such a 
holding company is not affected by the 
(ael thai a rudlity owned by a 
subsidiary of the holding company is a 
q ualifying fa ci lity. However, if 8 facility 
owned by the subsidiary company is nol 
a qualiryinH rdcilily, the subsidiary 
company could be subjected to 
regula tion as a "public utility" under 
Part II of the Federal Power Act. and to 
State regulullon of fates and financial 
organization. In this case the rates the 
subsidiary would receive for wholesale 
.ales could be determined nolan the 
basis of avoided costs, bul rather under 
traditional "coll-oE-service" utility 
regulation. This would likely result in 
less investment in cogeneration and 
small power production by exempt 
holding companies. 

The Commiuion believes that a 
finding by the SEC that a holding 
company is exempt under section 3(a}{3) 
satisfies the standard in the Federal 
Power Actthot an owner of a qualifying 
facility Is "not primarily engaged In the 
generation or sole of electric power." 
The Commission believes that 
"incidenta l" holding companies are. by 
definition, primarily non-utility 
companies which, for purposes of this 
program. should not be treat~d 
differently from industries which are not 
classified as holding companies under 
the PUHCA. 

In the preamble to Order No, 69, the 
Commission stoted that "these rules are 
not intended to divest a State regulatory 
agency of its authority under State law 
to review contracts for purchases as 
part of Its regulation of electric 
utilities." ' The Commission believes 
that review by the State regulatory 
authority of the prudence of a purchase 
is especfally appropriate when a 
qualifying filcility owned by a 
subsidiary of on exempt public utility 
holding compilny provides power 
directly or indirectly to an electric utility 
which is pa rt of the same holding 
company system. 

Moreover, the State regulatory 
Buthorilie, may establish rate for 
purchases from existing qualifying 
facilities at less than avoided cost on a 
find ing that the rille "is sufficient to 
encourage cogeneration or small power 
production." • Under this provision. a 
rate for purchases from existing 
facilit ie, which obtain qualifying sta tu, 
could be maintained at existing levels, if 
the State makes the requisite finding. 

. 4$ FR IZ:13 (Fd""~1j" zs, 1960). 

' O,df r No. r.". I1, ·~"h.tion. Jmpl"m,,"tinB Section 
Z10 of Ihf PublIC trtlh ly IIfsulatary Policin Act af 
1978. t Z!I:.:)O.Ilhl!"lJ. 

Section 3(0)(5) pI PUHCA 

STEAG contends tha t the limitation 
on ownership of qualifying fa cilities 
established in the Commission's rules is 
inapplicable to holding companies 
which are exempt from SEC regulation 
under section 3(a )(5) of PUHCA. Section 
3(a)(5) of PUHCA allows the SEC to 
exempt a holding company from 
regulation if it "is not. and derives no 
material part of its income, directly or 
indirectly, from anyone or more 
subsidiary companies which are, a 
company or companies the principal 
business of which within the United 
States is that of a public-utility 
company." .12 Included in the category of 
companies that may obtain an 
exemption under section 3(a)(5) of 
PUHCA are domestic, as w-;(l as foreign 
holding companies which derive no 
material part of their income from 
subsidiary companies, the principal 
business of which, within the United 
States, is that of an electric utility. 

Based on the legislative history·of the 
ownership criteria established in 
PURPA section 201, STEAG suggests 
that Congress was seeking "to preserve 
the authority of regulatory agencies 
within the United States over persons 
with monopoly franchises primarily 
engaged in the generation or sale of 
electric power subject to their 
jurisdiction." II The ownership 
restrictions on qualifying facilities for 
both electric utilities and their parent 
holding companies are based on a 
concern that such companies would 
divert scarce capital resources or 
convert existing jurisdictional facilities 
Inlo unregulated <tUalifying facilities.· 1 

This policy, STEAG contends, has no 
applicability to foreign holding 
companies "since they would not be 
diverting funds or racilities from 
regulated to unregulated eleclric utility 
activities within the United States."·, 
STEAG contends that exclusion of 
electric utility holding companies which 
have obtained a PUHCA section 3(a)(5) 
exemption is contrary to the 
Congressional intent. 

STEAG points out that "unless the 
intention to have a statute apply to 
actions occurring beyond the limits of 
the United States is clearly expressed or 
indicated by its language. purpose, 
subject mailer or history, the 
presumption is that the statute is 

'·,5 U.S.C. t 79c(al!S). 
II Appliutian for Rehearins at 8. 
"s..e Hunr." On H.R. 6831. tl 12/. B..fore ,h. 

Subcomm. on Energy . Po .. ·., of ,h. House Comm. 
on I "'~rslat. Iml fore"" COmmeKe. 95th CoItJ .. hi 
Stu. 17U-47 (1977) (answer of Ihe fede,al Powfr 
Commiu ion). 

"ApplicatIon fo, Rehcarinll . , 4. 

intended to have no ell Ira territorial 
effect, but to apply only to act ivities 
occurring within the territoria l 
jurisdiction of the United States or 
involving United State, citizens."I·This 
principle applies "to a statute using 
general words, ,uch as 'any' or 'all' in 
describing the persons or acts to which 
the statute applies."" STEAG also 
contends that the use of the general 
words "any" and "a" in the PURPA 
definitions of "electric utility" and 
qualifying cogeneration and small power 
production facilities should not be 
construed to include the generation or 
sale of electric power which occurs 
outsi~e the territorial jurisdiction of the 
United States. 

The Commission believes that 
domestic and foreign holding companies 
which are exempt under section 3(a)(5) 
of PUHCA are not "primarily engaged in 
the generation or sale of electric power"' 
in the United States for the purpose of 
obtaining qualifying sta tu,. So long as 
these Companies meet the requirements 
of section 3(a)(5) of PUHCA they should 
be pennitted to own qualifying 
cogeneration and small power 
production facilities. 

The Commission believes that a 
determination by the SEC that an 
electric utility .holding company is 
exempt as such under either ,ection 
3(0)(3) or 3(a)(5) of PUHCA satisfies the 
requirement that a qualifying racility 
may not be owned by a person primarily 
engaged in the generation or sale of 
electric power. Thus, the Commission 
believes it is appropriate to allow 
ownership of qualifying facilities by 
electric utility holding companies which 
have obtained an exemption as such 
pursuant to sections 3{a)(3) or 3(a)(5) of 
PUHCA. 

The Commission notes that on May 
19,1980, Elizabethtown Gas Company 
filed a Petition for Review of Order No. 
70 and of the Commission's Order on 
Rehearing of Order Nos. 69 and 70 in the 
United States Court of Appeals for the 
District of Columbia Circuit. On June 30, 
1980, the Commission filed with the 
court the Certificate of Record in Lieu of 
Record. Under Section 313(b) of the 
Federal Power Act, that court has 
exclusive juri sdiction to modify those 
orders. Accordingly, thi s order is issued 
subject to the court's permission. 

The Commission orders; 

(AI The applica tions for rehea ring of 
Order No. 7~B filed by STEAC 
Aktiengesel1schaft on August 4. 1980. 
and the American Paper Institute, Inc .. 
on September 3, 1980, are granted with 

"73 Am. Jur. 2d Stalules I 359. 
"Id. 
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respect to I 292.206 of the Commission', 
N1.~ 

(B) Section 292.202(n) I, amended as 
.et forth below effective September 26. I_ 

(PubUc Utility Resu1atory Polide. Act or 
1m 18 U.s.c. I 2601 tit uq.; Federal Power 
Act. u amended. 18 U.S.c. f 292 tiL .ft/.; 
Department or Ener'IY OrJanlu.t!on Act. U 
U.s.c. S c.P.R. HZ (1078)) 

In conaldaroUon of the CQregolng. the 
CommllSlon amend. Part 292 of Chapter 
L Title 18. Code of Federal Regulations, 
.'lIIt Corth below. effective September 
26, 1980. 

By the Commlillon. 

Lola D. Ca.hell, 
Actirl6 s«retory. 

1. Section 292.202(n)Is a~ended to 
read .. follows: 

f 112.202 DefinitlonL 

• • • • • 
(n)"E1ectric utility holding company" 

meanl a holding company. 8S defrned in 
lectlon 2(a){7) of the Public UtUlty 
H~lding Company Act of 1935. 15 U.S.c. 
I 79b(a)(7) which owns one or more 
electric utilities, as defrned In section 
2(a)(3) of that Act. 15 U.S.C I 19b(a)(3}, 
but does not lncIude any holding 
company which Is exempt by rule Or 
order adopted or issued pUrluanl to 
,ectlons 3(a)(3) or 3(a)(5} of the Public 
Utility Holding Company Act of 1935, 15 
U.S.C. I 79c(a)(3J. or I 79c(a}(5). 
IFIt 00r:.1D--31Zt! FII.II 10-1...ect lUll .... , 

aIUlHO COOE ~5o).'s-" 




