N. Dakota Pipeline Company LLC
ORDER ON PETITION FOR DECLARATORY ORDER

147 FERC 9 61,121 (2014)

On February 12, 2014, North Dakota Pipeline Company LLC (North Dakota Pipeline) filed a petitis
for declaratory order seeking approval of the rate and tariff structure involving committed rates for
priority and non-priority service and uncommitted rates. The rate structure was designed to facili
financing and construction of a two-segment project (the Sandpiper Project) to take away crude oil from
the Bakken formation in North Dakota and Montana to downstream market hubs through first
Clearbrook, Minnesota (the first segment) and thence through Superior, Wisconsin ( the second
segment). Features of the committed priority rate, offered after a widely-publicized open season,
include, an agreement by shippers to ship or pay certain volumes over a ten year term, and payment in
its base rate component of a premium above the uncommitted rate that entitled the shippers not to be
prorationed under ordinary operating conditions. Features of the committed non-priority rate, also
offered at the widely-publicized open season, include a base rate component discounted below the
uncommitted rate, and for prorationing purposes, deemed historical volumes equal to the greater of its
committed volumes or average shipments during the relevant base period. Features of the
uncommitted rate include a uniform Expansion Rate component added to an existing base rate for
movements over the first segment of the Sandpiper Project, and a uniform Downstream Rate
Component for movements over the second segment. A number of parties intervened and protested.
They argued, among other things, that the petition should be denied because the Sandpiper Project was
unnecessary or that the Commission should at least set the uncommitted rates for a trial-type hearing.
The Commission granted North Dakota Pipeline’s petition. Further, the Commission rejected the
protests that the Sandpiper Project was unnecessary holding that the Commission did not have
statutory authority to rule on such matters for oil pipelines. In addition, the Commission rejected the
requests for a trial-type hearing as premature at this procedural stage since the actual costs that would
go into rates would not be known until the Sandpiper Project was completed.
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147 FERC § 61,121
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Cheryl A. LaFleur, Acting Chairman;
Philip D. Moeller, John R. Norris,
and Tony ~ark.

North Dakota Pipeline Company LLC Docket No. OR14-21-000
wrmmaan wiN amaaaae Na can oo ARA L Y Gl ER
(Issued May 15, 2014)

1. On February 12, 2014, North Dakota Pipeline Company LLC (North Dakota
Pipeline)' filed a petition for declaratory order seeking certain rulings regarding its
Sandpiper Project.” North Dakota Pipeline seeks approval of a tariff structure inv. 7ing
committed rates for priority and non-priority service, as well as uncommitted rates and
apportionment principles that are based on Commission precedent. As discussed more
fully below, the Commission grants North Dakota Pipeline’s petition.

Background

2. The Sandpiper Project is intended to increase substantially the pipeline capacity
available for Bakken crude oil produced in western North Dakota and eastern Montana to
access downstream markets. The increased capacity will have major benefits to
producers of Bakken crude by permitting production to reach market hubs that provide
premium netbacks to area producers. The Sandpiper Project comprises two major
segments — the Upstream Expansion and the Downstream Extension. The Upstream

! North Dakota Pipeline was known as Enbridge Pipelines (North Dak« 1) LC,
prior to November 25, 2013. The company name changed to reflect Williston Basin
Pipeline Company LLC’s purchase from Enbridge Energy Partners L.P. of a 37.5 percent
interest in the Class B Units of Enbridge Pipelines (North Dakota) LLC.

? An earlier petition for declaratory order relating to the Sandpiper Project was
denied by the Commission without prejudice in Enbridge Pipelines (North Dakota) LLC,
142 FERC 9 61,212 (2013). The Commission found that Enbridge North Dakota had not
filed a proposal seeking approval of the lawfulness of rate structures or terms of service
that was appropriate for consideration in a petition for declaratory order. The
Commission also found the proposed rates lacked supporting schedules pursuant to the
Commission’s regulations as well as any documents that would qualify as an uncontested
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decision by the Commission. Accordingly, North Dakota Pipeline requests a
Commission ruling, if possible, by no later than May 15, 2014. North Dakota Pipi ne
asserts the proposed rate and tariff structure is not unduly discriminatory, conforms to
precedent, and therefore, should receive Commission approval.

6. North Dakota Pipeline requests approval of the proposed tariff structure that
involves separate rates for committed priority volumes, committed non-priority
volumes,’ and uncommitted volumes. North ..akota Pipeline states a large share of
Sandpiper Project costs will be recovered through long-term volume commitments
received during a widely publicized open season that concluded on January 24, 2(
North Dakota Pipeline states it received executed Transportation Service Agreem
(TSAs) containing ship-or-pay commitments for 155,000 bpd, the majority of which wi
be subject to payment of the premium tariff rate for priority service. North Dakota
Pipeline states the anchor shipper for the Sandpiper Project is Marathon Petroleum
Corporation, which is also a part owner of the North Dakota Pipeline through its
subsidiary, Williston Basin Pipeline Company, LLC. North Dakota Pipeline states
Marathon Petroleum Corporation executed the same TSA that was offered to other
interested parties through the open season.

7. For committed shippers (both priority and non-priority) the tariff rates will be
determined by the TSA those shippers signed during the open season. North Dakota
Pipeline states the committed rates will apply from each committed shipper’s selected
receipt point to each selected delivery point. Each of the committed rates will have

two components: a base component and a flow-through power cost charge. Ina lition,
the committed shippers will be subject to the previously approved Phase 6 Surcharge,
which should expire at the end of 2016.® North Dakota Pipeline states the initial charge
for committed priority volumes with a 10-year term is approximately 30 cents per arr
to Superior, Wisconsin and 15 cents per barrel for movements to Clearbrook, Minnesota.
North Dakota Pipeline states the committed priority rates and the committed non-priority
r: s differ in that the base components of the committed priority rates are designed to
provide an initial premium over the estimated uncommitted rates for the same service.

1 See, e. g, Enbridge Pipelines (North Dakota) LLC, 133 FERC 4 61,167, at
PP 39-40 (2010); Shell Pipeline Co. LP, 139 FERC 9 61,228, at P 21 (2012) (Shell);
CCPS Transp., LLC, 121 FERC 461,253, at P 19 (2007) (orders approving priority
service for committed shippers paying a premium rate).

3 See, e. g., TransCanada Keystone Pipeline, LP, 125 FERC 4 61,025, at 22
(2008); Enbridge Energy Co., Inc., 110 FERC 61,211, at P 36 (2005); Express Pipeline
P’ship, 77 FERC 4 61,188, at 61,756 (1996) (orders approving discounted rates for
committed shippers not receiving priority service).
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Clearbrook, Minnesota (and beyond to Superior) to recover t!  incremental costs of the
Upstream Expansion. The Expansion Rate Component will be based on the ( inion
No. 154-B methodology and the design capacity of the expanded system into Clearl
Minnesota. North Dakota Pipeline will calculate the Downstream Rate Component

on the design capacity and the Opinion No. 154-B cost-of-service for the downstream
segment. The Downstream Rate Component, which will apply only to barrels moving
beyond Clearbrook, Minnesota, will be included in the posted tariff rates from various
receipt points to Superior, Wisconsin. North Dakota Pipeline states that in recognition of
the premium rate expected to be paid by priority committed shippers, it will dedu

$7.5 million from the cost-of-service of the upstream facilities in calculating the
Expansion ite Component and . ..5 million from the cost-of-service of the dow: ream
facilities in calculating the Downstream Rate Component.

11.  North Dakota Pipeline requests approval of the following proration princ les.
Committed priority shipper volumes will not be prorated under ordinary operating
conditions when the applicable tariff rate is higher than the comparable uncommitted
rate. A committed non-priority shipper will be deemed to have a history for proration
purposes equal to the greater of its volume commitment or its average shipments during
the applicable base period. A committed priority shipper will be treated as a committe
non-priority shipper during periods (if any) when the tariff rate it pays is not at a
premium to the comparable uncommitted rate (but will have the option to retain its
priority service by continuing to pay a tariff rate one-cent higher than the comparable
uncommitted rate).'® New shipper volumes will have access to up to 10 percent of the
available capacity" of each segment of the system.12 The volume histories of existing
historical shippers at the time the Sandpiper Project facilities begin service will e
increased to give them access to the space not reserved for committed and new shippers
(as well as extended onto the Downstream Extension for shippers transporting volumes to
Superior, WI) to the extent they need and use that space.

19 See, e.g., Explorer Pipeline Co., 140 FERC 9 61,098, at PP 16-18 (2012);
Kinder Morgan & Hiland Crude, 141 FERC 61,249, at PP 25-26, 30 (2012) (orders
allowing committed shippers the option to pay a premium rate in times of
apportionment).

" See, e.g., Sunoco Pipeline L.P., 137 FERC 1 61,107, at PP 6-15 (2011);
Enbridge Pipelines (Illinois) LLC, 144 FERC § 61,085, at P 24 (2013); Shell, 1391 .RC
961,228 at P 21; Sunoco Pipeline L.P., 139 FERC 9 61,259, at P 14 (2012) (orders
approving the reservation of at least 10 percent of capacity for uncommitted shippers).

12 North Dakota Pipeline states that while the percentage of capacity available »
uncommitted shippers varies by line segment, in every case more than 50 percent of the
enace in each line se~ment has been reserved foruncom ~ 1-
new ai__ historical uncommitted volumes).
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information concerning its proposal to credit $7.5 million to the cost-of-service of each
major sey :nt of the Sandpiper Project. Without additional context, Flint Hills contends
it is impossible for the Commission or the participants to determine whether this specific
aspect of the proposed tariff rate structure is reasonable.

17.  St. Paul Park asserts its protest demonstrates that the proposed expansior. ine
and expansion surcharge (a) are not needed, (b) do not have broad shipper supp

(c) will provide no benefit to shippers taking delivery at Clearbrook, and (d) are not based
on any intelligible cost allocation or rate design. Accordingly, St. Paul Park asserts the
Commission should deny the petition. If the petition is not denied, St. Paul Park contends
the Cor 1ission should refer the petition to an Administrative Law Judge (ALJ) for
discovery and hearing.

18.  St. Paul Park avers North Dakota Pipeline’s study purports to justify the cla 1
that there is a pressing need for new takeaway capacity out of the Bakken production
area. However, St. Paul Park contends the study is based on questionable, unsupported,
and unverifiable assumptions. St. Paul Park argues that discovery and hearing are
therefore necessary for the Commission to resolve the issues of fact created by the study.
St. Paul Park contends there are material issues of fact regarding the extent of
prorationing on the North Dakota Pipeline System. St. Paul Park asserts that recent
prorationing has been intermittent and that there is no evidence of excess demand for
capacity on the system. St. Paul Park submits that information regarding recent sy :m-
wide prorationing, which is known by the pipeline, is needed to resolve this factual issue.
St. Paul Park argues that there is also a material factual issue regarding the level of
independent shipper support for the proposed expansion. St. Paul Park submits that
North Dakota Pipeline acknowledges that part-owner Marathon Petroleum accounts for
an undisclosed portion of the 155,000 bpd in TSA commitments. St. Paul Park asserts
only North Dakota Pipeline has the information necessary to determine the extent to
which the 155,000 bpd in TSA commitments is by pipeline affiliates or by independent
shippers. St. Paul Park contends discovery is needed to obtain the pertinent information.

19. Concord Energy argues that North Dakota Pipeline’s petition represents an effort
by the pipeline to use the Commission’s processes to require captive shippers to finance
and pay for a project that a majority of the shipping community does not want or need.
Concord Energy contends there is no justification for imposing on uncommitted shippers
the unnecessary burden and unreasonable rate design that North Dakota Pipeline
proposes. Concord Energy submits there is no substance to North Dakota Pipeline’s
claim that an additional 230,000 bpd of capacity from Beaver Lodge, North Dakota to
Clearbrook, Minnesota is necessary to meet crude oil demand for North Dakota Bakken
production. Concord Energy asserts the study North Dakota Pipeline commissioned to
support its contention that additional pipeline capacity is necessary is seriously flawed.
Concord Energy argues that the current North Dakota Pipeline is adequate and there is
approximately 1 million bpd of rail take-away ¢ acity " ¥ = 11
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