Kinder Morgan Pony Express Pipeline LLC

Belle Fourche Pipeline Company

ORDER ON PETITION FOR DECLARATORY ORDER

141 FERC 91 61,180 {2012)

In this case, Kinder Morgan Pony Express Pipeline LLC (Pony Express) and Belle Fourche Pipeline
Company (Belle Fourche)(jointly, Petitioners) filed a petition for a declaratory order seeking a decision
from the Commission approving , among other things, joint transportation rates but separate
prorationing programs. The rates were for transportation service to take away crude oil from the
Bakken formation and to move it to Oklahoma through Guernsey, Wyoming. That service was
effectuated by Petitioners through various means including the expansion of existing lines, reversal of a
segment of an existing line, construction of new lines, building tankage and pumping facilities, and the
conversion of certain natural gas pipeline capacity to crude oil pipeline capacity. The joint rates would
be subject to annual indexing. Further, after open seasons, potential shippers would sign agreements
committing to ship certain volumes of crude oil for a five year term. Features of the joint rates include
these. The joint rates for committed shippers for movements of oil would total no more than the sum of
the local uncommitted rates for equivalent service, and the joint committed rates would vary inversely
to the amount of committed volumes (i.e. the greater the volume, the greater the discount). The
Commission approved the rate structure. With respect to prorationing programs, Petitioners
maintained that their programs had features that included setting aside 90 percent of capacity for
(regular) committed shippers and 10 percent for uncommitted shippers, using historical volumes during
a base period to determine the apportionment in times of constraint, and giving uncommitted shippers
an opportunity to become regular shippers. The Commission approved the prorationing programs.
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141 FERC 61,180
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinghoff, Chairman;
Philip D. Moeller, John R. Nc.__s,
Cheryl A. LaFleur, and Tony T. Clark.

Kinder Morgan Pony Express Pipeline LL.C Docket No. OR12-26-000
Belle Fourche Pipeline Company

ORDER ON PETITION FOR DECLARATORY ORDER
(Issued November 30, 2012)

1. On August 27, 2012, Kinder Morgan Pony Express Pipeline LLC (Pony Express)
and Belle Fourche Pipeline Company (Belle Fourche) (jointly, Petitioners) filed a petition
for a declaratory order approving proposed rate structures, services, and prorationing
terms applicable to joint and local transportation services to be offered via new crude o
pipeline capacity. Petitioners state that the new capacity will consist of (a) a pipeline
expansion constructed by Belle Fourche from Sandstone, Montana, to Belle Fourche’s
terminal at Guernsey, Wyoming (Phase III Project), (b) Pony Express’ acquisition of
approximately 432 miles of an existing natural gas pipeline and its conversion to crude
oil service (Pony Express Mainline), and (c) Pony Express’ construction of
approximately 260 miles of new pipeline and ancillary facilities from the Pony Express
Mainline to Ponca City and Cushing, Oklahoma (Cushing Extension).! The Petition is
unopposed.

2. As discussed below, the Commission grants the petition for a declaratory order.

! The Belle Fourche Phase III Project, the Pony Express Mainline, and the
Cushing Extension are referred to collectively in this order as the Project. The Pony
Express Mainline and the Cushing Extension together are the Pony Express System.
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Fourche northern system to provide transportation frc... Alexander Station to Sandstone.
They also explain that the Phase II Project will provide access to other pipeline export
capacity beyond Sandstone via Butte Pipe Line Company (Butte), the Belle Fi - e

« nase I and Phase III Projects. and the proposed ystoi project.’ 1 itioners sta

{ 1t Belle Fourche received su...cient volume commitments for the Phase II Project,
whic it expects to complete no later than the third quarter of 2014.

7. _ etitioners next assert that the proposed Phase III Project will create 60,000 bpd of
additional capacity between Sandstone and Belle Fourche’s Guernsey Terminal
Wyoming (Guernsey Terminal), resulting in approximately 100,000 bpd of transportation
capacity between those points. Petitioners explain that this project will acc 1 crude oil
into the Pony Express Mainline at the Guernsey Terminal, ereby providing seamless
access from the Bakken formation to the Ponca City and Cushing, Oklahoma markets.
They further explain that the Phase III Project will require (a) construction of
approximately 55 miles of pipeline between Sandstone and Donkey Creek Station,
Wyoming; (b) expansion of the existing infrastructure on the Belle Fourche southern
system equal to this new capacity from Sandstone to Donkey Creek Station, and (c)
construction of additional tankage and pump capacity, including new facilities at the
Guernsey Terminal. Petitioners add that, in July 2012, Belle Fourche and Pony Express
completed the Phase III Project open season for joint transportation service volume
commitments from Sandstone through the Guernsey Terminal to Ponca City and/or
Cushing via Pony Express, as well as from the Guernsey Terminal to Ponca City and/or
Cushing via Pony Express. According to Petitioners, the Phase III Project is expected to
be completed during the third quarter of 2014.

B. Local Transport~“~n on the Pony Express System

8. Petitioners reiterate that the Pony Express System will include the Pony Express
Mainline and the Cushing Extension and will provide transportation service under local
tariffs from Guernsey to Ponca City and Cushing. Petitioners state that, to accommodate
the commitments received during the local open season, Pony Express will acquire
certain pipeline and compression facilities from its affiliate, Kinder Morgan Interstate
Gas Transmission LLC (KMIGT), at actual net book value,* and Pony Express will
convert those facilities to crude oil pipeline capacity, as well as constructing other
pipeline facilities.

? Petitioners state that the Keystone XL pipeline is intended to transport crv 3 oil
from Canada to the Gulf Coast, and it will include an origin for Bakken production in
Baker, Montana.

4 Petitioners state that the actual net book value as of May 31, 2012, is $90.3
million.
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deficiency agreements (T&DA) to each Petitioner (individually, the Belle Fourche
T&DA and the Pony Express T&DA, and collectively, the Joint T&DAs).®

12.  Petitioners point out that, to ensure clarity, they did not seek volume
commitments in the Joint Open Season for movements on the Upstream Infrasi cture,
which consists of (a) Bridger’s Four Bears system; (b) Bridger’s Poplar system; and (c)
Belle Fourche’s Phase II system. Petitioners state that Bridger currently provides
transportation from McKenzie County and Dunn County, North Dakota, to Sai  itone on
the Four Bears pipeline system and that it also currently provides transportation capacity
from Roosevelt, Richland, and Dawson Counties, Montana, to Sandstone on the Poplar
system. The Petitioners sta that the Phase Il Project will provide crude oil
transportation from, inter alia, Alexander Station, North Dakota, to Sandstone.

13.  Petitioners observe that, although the routing to Ponca City and Cushing under the
Joint Committed Rates includes (in some cases) movements over the Upstream
Infrastructure, they limited the Joint Open Season to volume commitments for the Phase
IIT Project and the Pony Express System because the Project will not add incremental
capacity upstream of Sandstone on the Upstream Infrastructure. However, contini
Petitioners, by making volume commitments in the Joint Open Season, Committed
Shippers became eligible for the joint movements from origins on the Upstream
Infrastructure to Ponca City and Cushing, which include transportation through the Phase
I1I Project and the Pony Express System.

2. The Pony Express Or~— Season

14.  Petitioners state that, commencing June 1, 2012, Pony Express held an open
season for local transportation service from Guernsey and connections in Colorado to

onca City and Cushing (Local Open Season). Petitioners state that interested shippers
tendered executed T&DAs for the local transportation service (Local T&DA).

E.  Re*~ Structures ~~- Transportation Ser—i~-s for the P-~ject

15.  Petitioners state that the proposed initial Joint Committed Rates will be subject to
annual adjustment in accordance with the Commission’s indexing regulations.” In

6 Petitioners state that a copy of the pertinent provisions (provisions governing the
rates, deficiency obligations and rights, and prorationing rights) of the Belle Fourche
T&DA is appended as Attachment D and a copy of the pertinent provisions of the Pony
Express T&DA is appended as Attachment E.

7 Petitioners state that they also have the right to pass through or otherwise be

compensated for any regulatory-imposed costs and to account for pipeline handling
shrinkage.












LV LA L L I G LAV DLl L VWL L La Al FRS AR AVE IR AV N

Docket No. OR12-26-000 -9-

the size of the shippers’ volume commitments in the Joint and Local Open Si ;ons, as
applicable, and that the greater the volume, the greater the discount.

25.  Commission Analysis. The ~ >mmission previously has recognized that it is
appropriate for shippers committing to larger volumes to ‘Pay discounted rates, versus
shippers that do not commit to transport larger volumes."” Since its decisionin  »ress,
the Commission has recognized that uncommitted shippers are not similarly situated with
shippers making longer term commitments, incurring greater costs and liabilities, and
undertaking greater risks.'®

™

Petitioners’ Prorationing Poli~iag

26.  According to Petitioners, when capacity on the Project is over-subscribed in any
month of operations, they have separate but similar prorationing policies that would
govern allocations of capacity to shippers on their respective pipeline segments.
Petitioners state that these policies are included in the Pro Forma Rules and Regulations
Tariffs attached to their respective T&DAs.

1. Belle Fourche Prorationing Policz19

27.  Petitioners explain that the capacity added to Belle Fourche’s system during the
Phase I, Phase II, and Phase III Projects, as well as the Existing Capacity, which is

capacity that existed or will exist on Belle Fourche’s system prior to these expansions,
will be treated as separate pipeline segments for purposes of allocating capacity during

' E.g., Plantation Pipe Line Co., 98 FERC Y 61,219 (2002); Williams Pipe Line
Co., 80 FERC 9 61,402 (1997).

18 Express Pipeline Partnership, 76 FERC q 61,245, at 62,254 (1996) in which the
Commission stated:

Each class of term shipper presents unlike circumstances
because the longer term commitments provide greater
assurances than the shorter term commitments, and hence
more long-term revenue stability. Term volume shippers
committing to longer terms assume greater risks than shippers
assuming lesser shipment obligations because 15 and 10 year
terms present very long lead times in the oil business.

1 petitioners state that the full text of Belle Fourche’s proposed prorationing
provisions is included in Attachment D to the Petition. Petition of Kinder Morgan ony
Express Pipeline LLC and Belle Fourche Pipeline Company for a Declaratory Order
(August 17, 2012) Attachment D.
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status by transporting or paying pursuant to their Pony ™ ¢press T& DAs because such
payments or shipments will become the basis for their Base Period shipments.

32.  Petitioners further explain that, for the first 12 months of Pony Express’
operations, up to 90 percent of the volumes will be allocated to Committed Shij ers, and
in the rolling 12-month Base Periods thereafter, New Shippers that shipped during all 12
months of a Base Period will become Regular Shippers, displacing the relevani _ stion of
Committed Shipper volumes and so on through the term of the T&DAs.

3. Reasg~~"'~—ss ~¢ P~ Proratio~~g Poli~i

33.  According to Petitioners, under both prorationing policies, a Committed Shipper
will be deemed to be a Regular Shipper as of the in-service date of the Project an  will be
deemed, for the first 13 months following the in-service date of the Project, to have
shipped its minimum volume commitment during each month of the base period.

Further, state Petitioners, under both policies, a Committed Shipper’s base period
shipment history will be calculated using the greater of what the shipper actually shipped
during the base period or otherwise paid for transportation under a Joint T&DA.

34.  Petitioners explain that the Committed Shippers made the volume commitments
that provided the economic rationale for the Project, and the Committed Shippers agreed
that these additional prorationing rights were an important inducement in their decisions
to make such volume commitments. Petitioners assert that these provisions are
reasonable and not unduly discriminatory because of the different obligations and isks
undertaken by the Committed Shippers. Moreover, continue Petitioners, because
Committed Shippers have made volume commitments and have related deficiency
payment obligations, it is reasonable to protect those Committed Shippers from allocation
erosion during the first base period of pipeline operations by deeming them to have 12
months of volume history equal to their commitments under their T&DAs. Petitioners
further state that, because the policies afford New Shippers the opportunity to become
Regular Shippers and to gain access to 90 percent of Phase III Project/Pony Express
capacity, the policies ensure that Committed Shippers are not receiving firm
transportation service at a discount rate and that uncommitted shippers have a reasonable
opportun__, to gain access to significant pipeline capacity. Petitioners emphasize th  as
New Shippers move into the Regular Shipper category, the allocations to Regular
Shippers (including Committed Shippers) will be eroded. Finally, Petitioners state that
Committed Shippers (that are Regular Shippers) may receive shipment history credit in
any given month for their deficiency payments for unshipped volumes during that onth;
however, the failure of Committed Shippers to ship their volume commitments will free
space for other Regular and New Shippers to use.
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shipper’s allocation on the Phase III Project capacity, and the Por ™ (press -orationii
rules will apply to determine the shipper’s allocation on the Pony ..apress System.

39.  The Petitioners submit that this approach is just and reasonable because it ensures
that volume commitments in the Joint . &ZDAs do not provide Committed ! ip; ‘s wi
preferential capacity rights on the Upstream Infrastructure, most of which is already
operational, to the detriment of the current shippers on that infrastructure. Moreover,
state Petitioners, it also ensures that prorationing is not done in a manner that would
provide a preference to joint movement shippers over local movement shippers.
Petitioners clarify that they are not seeking approval of the prorationing policies
applicable to the Upstream Infrastructure.

40.  Commission Analysis. The Commission will approve the Petitioners’ prorationing
policies because they are generally consistent with Commission policy and precedent.
Petitioners have sufficiently explained that certain provisions necessary because of the
unique nature of the Project. Petitioners have demonstrated that the Project will be an
important link in the currently constrained pipeline capacity moving crude oil from the
Bakken region and other nearby production areas where production is projected to
increase.

4]1.  The Commission notes that Committed Shippers that signed T&DAs in the open
seasons have agreed to be bound by these prorationing policies, which distinguish their
rights and obligations versus those of shippers that did not choose to commit to the
Project. Importantly, Petitioners have set aside an appropriate percentage of their
capacity for uncommitted shippers and have provided a process whereby New Shippers
can become Regular Shippers. Further, Petitioners conducted public open seasons, whic
gave all potential shippers the opportunity to become Committed Shippers.

E. Deficiency Payment Crediting Mechanism and Barrels Credit :
Me~*~nism

42.  Petitioners state that the provisions included in the Joint T&DAs provide the
flexibility to allow Committed Shippers to ship more or less than their contracted
amounts in any month. Petitioners explain that, if a Committed Shipper ships less than
its contracted amount, the differential is booked in a Deficiency Payment Account
« ated for each shipper. Petitioners point out that the T&DAs state that, if a Committed
Shipper ships less than the monthly minimum volume commitment, that shipper is
responsible for paying Petitioners the Committed Shipper rates for the actual number of
barrels shipped, as well as a charge covering the deficiency of barrels not shipped,
calculated as the monthly deficient barrels multiplied by the qualifying monthly rate.
Petitioners further state that the amount in the Deficiency Payment Account may not be
used as a credit against any other deficiency payments the shipper may owe.
Additionally, Petitioners explain that the amount in the Deficiency Payment Account

:s not b__ong to the ___ipper; it vests fully with the Petitioners. Moreover, state
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47.  Commission Analysis. The Commission will approve the contract extension and
related rights established in Petitioners’ Joint T&DAs. The Commission has approved
similar contract extension/rollover rights in prior declaratory orders addressing proposed
new pipeline capacity. For example, in Enbridge Energy Company, Inc.” the
Commission approved the requested findings for a project that gave shippers the rigl to
renew 10-year transportation service agreements for a second 10-year period and also
provided the right to increase their volumes commitments.?*

G. Pony Express Recovery of Costs

48.  Petitioners state that, before Pony <press ikes the substantial financi:
commitments to convert the KMIGT system from natural gas service to crude oil service
and to build additional significant pipeline assets, it seeks assurance of its right to recover
the KMIGT costs in its cost-based oil transportation rates. Petitioners explain that these
costs include:

e costs of building new compression, interconnections, booster stations, and lateral
lines as replacement facilities to maintain service after abandonment of the ‘ony
Express facilities and to record separately such amounts for lump-sum
reimbursement as KMIGT Construction Costs;

e costs of contracting and paying for transportation of natural gas on alternative
pipeline systems to re-route natural gas around the abandoned Pony Express

2 110 FERC 61,211 (2005).

2% Enbridge Energy Company, Inc., 110 FERC {61, 211, at P 10 (2005). The
Commission stated as follows:

Enbridge states that the initial term of the Spearhead TSAs is
10 years and that shippers have the option of extending the
term for an additional 10 years if the pipeline does not cease
operations at the end of the initial term. According to
Enbridge, the minimum committed volume is 5,000 BPD, and
commitments can either be fixed (i.e., the same fixed volume
over the initial term) or escalating (i.e., the committed volume
may be stair-stepped, with a greater commitment in later
years). Moreover, adds Enbridge, each committed shipper
has the right to increase its minimum volume commitment by
an amount (the step-up volume commitment) that varies
depending upon the level of the average initial commitment.
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The Commission orders:

The Petition for a declaratory order is granted, as discussed in the body of is
order.

By the Commission.

(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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