Enbridge Pipelines (North Dakota) LLC

ORDER ON PETITION FOR DECLARATORY ORDER

142 FERC 11 61,212 (2013)

In this case, Enbridge Pipelines (North Dakota) LLC (Enbridge North Dakota) filed a petition for a
declaratory order seeking a Commission decision approving the notion of an initial cost-of-service
surcharge rate and an initial cost-based rate to recover costs of expanding and extending its crude oil
pipeline system to take more product from the Bakken formation to downstream markets. A number of
parties protested Enbridge North Dakota’s petition. The Commission noted various methods for setting
initial rates; it also noted various methods of changing existing oil pipeline rates, the primary one being
by indexing. The Commission indicated as well that the declaratory order mechanism was appropriate
for considering in general conceptual rate structure questions such as the ones Enbridge North Dakota
had posed. The Commission denied the petition without prejudice for Enbridge North Dakota to try
again because the company failed to submit in the record information sufficient to show that all
pertinent prospective ratepayers had agreed in writing to certain rates and the company had not
presented sufficient cost support for cost-based rates.



;;;;;;;;;;;; WiV L0 \WMVL L LLal ) VO Ll ey

142 FERC § 61,212
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinghoff, Chairman;
Philip D. Moeller, John R. Norris,
Cheryl A. LaFleur, and Tony Clark.

Enbridge Pipelines (North Dakota) LL.C Docket No. OR13-6-000
ORDER ON PETITION FOR DECLARATORY ORDER
(Issued March 22, 2013)

1. This order addresses a petition filed by Enbridge Pipelines (North Dakota) LC
(Enbridge North Dakota) requesting that the Commission issue a declaratory ord and
approve a related offer of settlement with respect to the rate structure of a major propose
expansion and extension of the Enbridge North Dakota pipeline system known as the
Sandpiper Project. For the reasons discussed below, the Commission denies Enbridge
North Dakota’s petition without prejudice.

Background

2. Enbridge North Dakota’s Sandpiper Project is a proposed $2.5 billion expansic
and extension of its pipeline system to increase the ability of Enbridge North Dakota to
transport growing North Dakota and Montana crude oil production, particularly from e
Bakken formation, to downstream markets. The Sandpiper Project involves: (1) a 24
inch pipeline running 375 miles from Beaver Lodge, North Dakota to Clearbrook,
Minnesota that will twin the existing Enbridge North Dakota pipeline, with two new
pump stations that together will increase capacity to Clearbrook, Minnesota by 225,000
barrels per day (bpd) to a total of 435,000 bpd, and (2) a 24 inch pipeline running from
Clearbrook, Minnesota to Superior, Wisconsin with four new pumping stations creating
an initi; capacity of 375,000 bpd. Enbridge North Dakota states these segments will
form a unified system to transport crude oil from origin points on the Enbridge North
Dakota system to the new connection with the Lakehead System' at Superior, Wisconsin

! The Lakehead System comprises the U.S. portion of the overall Enbridge
} line system, which stretches from Western Canada through the U.S. Upper fidwest
to .ustern Canada. The Lakehead System is owned and operated by Enbridge Energy,
Limited Partnership and extends from a connection point with the Canadian por n of
the Enbridge Mainline at the U.S.-Canada border near Neche, North Dakota, to reach
/ its 1S 1
n ed...
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depreciation schedule of at least 30 years. A number of other parties also filed ons to
intervene.

19.  On January 24, 2013, Enbridge North Dakota filed a response to the motions of
Hig Prair  EnWest, and Flint Hills, requesting that the Commission deny the n

20.  Pursuant to Rule 214 (18 C.F.R. § 385.214 (2012)), all timely filed motions to
in -vene and any motions to intervene out-of-time filed befo tl issuance « is
order are granted. wyanting late intervention at this stage ¢. :he proceeding v

disrupt the proceeding or place additional burdens on existing parties.

Discussion

21.  Inits petition, Enbridge North Dakota is seeking Commission approv: ) recover
the costs of the Sandpiper Project, an extension and expansion of its system, through a
surcharge and new cost of service tariff. Enbridge North Dakota also seeks approval of
specific cost elements of the proposed surcharge and tariff, such as rate of return, 1pital
structure and depreciation, as reflected in letters of support from shippers, which
Enbridge North Dakota characterizes as an offer of settlement.

22. A number of shippers oppose Enbridge North Dakota’s petition and urge thatit e
denied. The protesters argue the additional capacity provided by the Sandpiper Project is
not necessary given the currently available, and soon to be available, pipeline and rail
alternatives. The protesters assert since the Sandpiper Project capacity is not necessary, it
is subject to the risk of underutilization and that such risk will fall solely on Enbridge
North Dakota’s shippers by the terms of its proposal. The protesters further contend the
specific cost elements proposed by Enbridge North Dakota are not supported, not just and
reasonable, and inconsistent with Commission policy and precedent.

23.  Since 1996, the Commission has permitted oil pipelines to file petitions for
declaratory orders to obtain approval of capacity allocation and prorationing
me___odologies for proposed projects. These petitions have been tailored by the plpt nes
to reflect their needs and their shippers’ needs. In Express Pipeline Partnersth, the
Commission for the first time ruled that an oil pipeline could use a petition for
declaratory order to address issues relating to a proposal to construct a new oil pipeline.
Relying on a prior court case, the Commission determmed that Express’ proposed rates
and rate structure were permissible under the ICA.” Since that time, the Commission as
recognized that advance rulings relating to the lawfulness of rate structures and terms of

576 TRC 161,245, at 62,259 (1996).

? See Sea-Land Service, Inc. v. ICC, 738 F.2d 1311, 1317 (D.C. Cir. 1984).
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The (minnine nedang:

nbridge North Dakota’s request for approval of its petition for declaratory order
and related offer of settlement is denied without prejudice.

By the Commission. Commissioners Norris and Clark are dissenting in part with joii
separate statement attached.

(SEAL)

Kimberly D. Bose,
Secretary.
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