Buckeye Pipeline Company, L.P.
Opinion No. 360
53 FERC 161,473 (1990)

In Opinion No. 360, the Commission concluded that Buckeye did not have
significant market power over a large portion of its markets. In its analysis, the
Commission affirmed the definition of the relevant product market in the case as the
transportation by pipeline of refined petroleum products. The relevant geographic market
was defined in this proceeding as the relevant U.S. Department of Commerce, Bureau of
Economic Analysis Economic Areas, and the primary statistical tool to measure market
concentration was the Herfindahl-Hirschman Index. The Commission approved the
pipeline’s proposed experimental market-based rates program with rate caps, requiring
Buckeye to file annual reports detailing price and revenue requirements.
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OPINION NO. 2360

OPINION AND CEDER ON INITIAL DRECISION

[te}

(Issued December 31, 1%50j

This is a bifurcated proceeding. In Phase I the Commission
directed the rFresidiny Administrative Law Judge (ALJ) to make
firndings whether Buckeye Pipe Line Company. L.P. (Bucksye} has
significant market power in the markets to which it transports or
whather it is subject to effective competition in thcse markets.
Phase II was intended to address how Buckeye's rates would be
requlated, particularly in the wmarkets, if any, in which Buckeye
lacks significant market power. On February 12, 1998¢, the ALJ
issuad an Initial Decision in Phase I 1/ finding that Buckeye
lacks significant market power in all of its relevant markets. 2/
The Air Transport Association {(ATA} and the Comnission's staff
filed briefs on exceptions to the ALJ's initial decisicn.

The Commission affirms the conclusions of the ALJ with
respect to 15 of Buckeye's markets, reverses the ALJ with respect
to five markets, and finds that in two markets analiyzed by %the
parties Buckeye has no tariff on file to serve the market. For
Fnase IT of this proceeding, Buckeye has proposed a five year
experimental prouram by which its rates ({including those for
markets where Buckeye does not exercise significant market power)
will re cortrolied by certain rate caps. The Commission has
decided to allow Buckeye to implement its proposal with some
modifications. However, with respect to the five markets in
which tlhe Commission finds that Buckeye exercises significant
market power, the Commission will remand the case to the ALJT to
determine the appropriate base rates tc which the rate caps will
apply and to resclve the amount of reparations, if any, to which
ATA may be entitled in its pending complaint against Buckeye's
rates.

1/ 50 FERC § 63,011

'._I
D
[¥a)
(]
S

2/ Id. at 65,064,
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A. Buckeve's System

Buckeye is one of the largest independent il pipelines,
with over 3,400 miles of pipeline serving 10 states. 3/ It is an
operating partnership of a master limited partnership, Buckeye
Partners, L.P. The Penn Central Cornoration is the general
partner of Buckeye Partners, L.FP. Over 97 percent of Buckeye's
service is interstate and thus subject to the jurisdiction of the
Commission. Buckeye is solely a common carrier that neither owns
nor controls the petroleum products that it transports.

Buckeye's transportation rates are based on a volumetric,
: per-barrel basis. The Company receives nc demand charges from
> its custoners.

S Buckeye transpc-is petroleum products from refineries,
n e connecting pipelines, and marine terminals cocwned by others to O
‘ terminals. Each shipment moves through Buckeye'’s svsgioan as a s

separate and identifiable katch to the destination indicated by
the shipper. 4/

Buckeve's markets span the muorthern part of the United
States from Illinois to New York City with a spuvr line in the
State of Washington. Most customers are either major integrated
0il companies, m3jor United States alr carriers, or smaller
marketing corpanies. 5/ In the New York City area. Buckeye
i transports primarily jet fuel:; however, ocutside of this area most
u : of Buckeye's shipments are gasoline and distillate. 35/

B. Procedural History

This proceeding arises from a Buckeye filing on February 13,
1987, that propcsed a six percent general rate increase and
requested relief from Section 4 of the interstate Commerce Act
(ICA}) in order that Buckeve <ould charge lower rates for a longer

3/ Buckeye Br. at 17.
i/ Id. e

5/ Fickeye owns a short pipeline segment in Washington State,
which connects a marine terminal near the port of Tacoma -
with McChord Air Force Base. (Buckeye Br. at 19). .

'= o am b oww e .
- W2l tiiner®

&6/ ApproXimately 25 percent oi BucKaye's tota
transported are jet fuel; most of this jet fuel is

transported within the New York City area.
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haul than for a shorter haul to meet competition. 7/ Buckeye's
. rate proposal would cover the transportation of petrolaum

" producte in and . etween tha states of Iilinois, Indiana,

o Michigan, Ohico, Pennsylvania, New Jersey and New York. ©On March
3, 1987, USAir, Inc. (USair) filed a protest and petition for
investigation and suspension of the general rate increase. On
March 10, 1987, Buckeye filed revised tariff sheets to withdraw
the increases on jet fuel shipments ultimately received by USAir.
Simultaneously, USAir withdrew its protest. On March 13, 1987, Q
the Commicsion's Cil Pipeline Beoard issued an crder that accepted =
Buckeye's revised filing subject tu refund, suspended it for one '
day, tenporarily approved the requested Section 4 reliel, and set =
the matter for hearing. Subsequently, ATA filed a petition to
intervene out-of-time, which was granted by the Chief
Adninistrative Law Judge on May 1, 1387.

On Cctcker 29, 1967, ATA filed a "Motion For 3urmary,
Disposition" alleging that Buckeye had failed to establish that

its rates, as increased, are just and reasonable. Folleowing oral c
argument, the presiding ALY issued an oxder denying the motion, -
but he required Buckeye to file supplemental direct testimony N
containing its rate design Jjustification, cosi-based or o

otherwise, pursuant to Buckeye's understanding of Farmers Union
Central Exchange v. FERC. 734 F.2d 1485 (D.C. Cir. 1984), cert.
denied. 462 7.5. 1034 (1984). 8/ In that same order, the ALJ
approved a late filed intervention of the Assoclation of il
Pipelines (AOPL).

¥
Oon April 29, 192853, ATA filed a complaint against Buckave's -
rates for the transportation of jet fuel and reguesting the B

1/ Under Section 4, 49 U.S.C. § 4 (1979}, a pipeiine may not
charge a higher race for transporting products to a nearer
destinaticon than it charges for a farther destination,
without obtaining FERC approval.

L/ Herzafter cited as "“farmers Union II". This case vacated in
part and remanded in part Opinion No. 154, Williams Pipe
Line Co., 21 FERC § 61,260 (1982), the Commission's first
proncuncement on oil pipeline rate methodology after
iurisdiction over o0il pipelines was transferred to it from
the Interstate Commerca Commission (ICC} by the Department
of Fnergy Organization Act:; Pub. L. HNo. 95-21, 91 Stat 565
(1977}, codified at 42 U.S,.C. ¥ 7101~75 (1982). Opinion No.
154 was issued after the Court of Appeals remanded, at the
request of the Commission, a pending appeal from an ICC
decision reljecting a protest by shippers to the rate charged
by the William Brothers Pipe Line Company (Williame) 351
I.C.C. 102 (Div. 2 1975}, aff'd. on reconsideration, 3155
I.C.C. 479 (1976),
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estahlishment of just and reasonable rates and the ordering of
reparations back to January 1, 1987. The Complaint has been
pending since it was filed.

Subseguently, Buckeye filed an interlocutory appeal teo
pretect the confidentiality of requested data. O©On July 1%, 1983,
the Commission granted the interlocutery appeal. 44 FERC
¢ 61,006 (1988) (Buckeye I). Buckeye I found that while
Buckeye's appeal was primarily directed to the narrow issue of
whether certain cost of service data should be required, Buckeve
had raised the issue of whether its proposal should be evaluated
under soms less strict standard than Oplnion No. 154-B 3/ that
would not require production of the involved cost data.

Buckeyve I also noted that Farmers Union I1I would permit some form
of lighter regulation where clearly identified non-cost factors
such as competition or lacit of market power may warrant departure
from strict rate review. 10/ The Commission then cconcluded that
the proceeding should be bifurcated stating that:

(T]o give Buckeye an opportunity to demciistrate that
strict ratemaking scrutiny is not warranted in this
proceeding, we will direct the ALJ tc conduct the
proceeding in stages. In the first stage, the ALJ
should evaluate evidence ... to determine whether
Ruckeyc has market power in relevant markets and
whether it i3z subject to effective competition in those
markets. Buckeye should submit evidence 1n this
proceeding that demenstrates its lack of significant
market power in those marKets 1in which it desires
light~handed regulation. Cnce the ALY makes a
determination with respect to Buckeye's market
pesition, we will direct nhim to forward his findings to

Subsequent to Farmers Union 1T, the Commission issued
Gpinion No. 154-B, which established a revised set of
ratemaking principles and guidelines for «¢il pipelines, and
identified a number of other issues for case-by-case
determination. Williams Pipe Line Cc., 31 FERC § 61,1377
{1985): see also Opinion No. 154-C, 323 FERC 9§ 61,327 {(1985;.
The Commission declared that Opinion No. 154~8 was "a
statement in compiiance with the court's mandate that it
fashion a 'proper ratemaking method for oil pipelines'; 31
FERC § 61,377 at €1,838 (1985) (footnocte omitted). Because
the Commission approved a complete settlement of the
underliying williiams case, 30 FERC € 61,262, Opinion 154-B
has not been reviewed by the court of appzals, but it
remains as the Commission‘'s standard for regulating oil
pipelines.

id.

at 61,185,
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(8]
i

the Comnission so that we can determine whether
Buckeye's proposed rates should be evaluated under the
Opinion No. 154-B methodology or under a less strict
standard. 11/

Subsequently, Buckeye T was clarified in certain respects by
e the Commission's October 7, 1988 Order Denying Rehearing and
7 Clarifying Prior Order, 4% FERC ¢ 61,046 (1%88) (Buckeye 1I). In
o Buckeye If the Commission determined, among cther things, that
= the ALJ should alliow the submission of cost based evidence with
i respect to the issue of Buckeye's market power.

Hearings began on April 4, 1989, and concluded on April 19,
1989. Testimony was supmitted by Buckeye, the Commission's
Staff, ATA, and ACPL. One issue was litigated: whether Buckeyse
has significant market power in any «of its relevant narkets. OCn
February 12, 1990, the ALJ issued an Initial Decision that fouad
“that Buckeye has snown it lacks significant market power in each
of its relevant markets at the present time." 12/ ©On March 14,
1290, ATA and staff filed Briefs on Exceptions to the Initial -

i Decision. ©On April 3, 1990, Buckeye filed a Brief Opposing
R Exceptions.
> C. Ipnitial Decision e

As noted, the ALJ found that Buckeye lacks significant
. market power in all of its relevant mavkets. For the purpcse cof
s making these findings, the ALJT determined that the relevant
S product market was the transportatizn of refined petroleum
i products. In so doing, the ALY rejected the position advanced by
ATA that the product market should be markets in which Buckeye
transports conly jet fusl. He concluded that the relevant
gengrapnlc markets ware the areas that inciude all supplies of
transportation from all origins to United States Departmeni of
Ccmirerce, Bureau of Economic Analysis gEconomic Areas (BEAs). 13/

The ALJT stated that the concept of market power as developed
in antitrust law refers to the ability to raise price above the
competitive level without losing sales so rapidly that the price

-

I4. at &1,1i86.

50 FERC 9§ 63,011 at p. 65,064 {1990}.

BEAs are geographic reyions surrounding major cities that
are intendedl to repréesent areas of actual economic activity.
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increa~s is unprofitable and must e rescinded. 14/ The ALT,
relying on the consensus of the partiss, determined for the
purposes of this case, that significunt market pover is the
ability to control market price by sustaining at ieast a 1%
percent real price increase, withowut losing sales, for a pgriod
of at least two years. The ALJ noted that the
herfindahl~Hirschman Index (HHI}, which calculates market
concentration by summing the squares of the individual market :
shares of all the firms inciuded in the market, is often used as
a preliminary indicator in determining whether the lepartment of
Justice (DOJ) will hegin to chaliengs a merger under section 7 of
the Clayton Act. The Commission has used an HAI of 1800 in
evaluating market concentration im natural gas proceedings. 15/
The DOJ Report Cil Pipeline Deregulation (D0J Report) used an HHI
cf 2500 in a petroleum products transportation market as a
threstold below which a market was presumed cowpetitive., 16/ 7“he
ALJ conciuded that he would examine several discretionary factors
in each of Buckeye's rarkets ratherxr than automatically apply some
threshold HHI.

In hics analysis the ALJ examined Buckeye's competiticn in
zach of the relevant BEAsS, as well as system-vwide, to determine
whether Buckeye has significant market power in any of these
regions. The key factors he evaluated were: (1) the numnber and
type of true econoric transpcrtation alternatives available to
Buckeve's customers; (2) market concentration; {(3) avallability
of exrcess capaclity: and (4) the extensive vertical integration of
large buyers, and patterrns of joint, coilaborative ventures that
discourage competition in setting pipeline rates due to the
monopsonistic power 17/ of the piweline's shippers. Other
factors he considered on a svstem-wide basis included: (1)
natural barriers to entry due to the fixed and costly nature cf
pipelines themselves; {2) advanca pocting of oil pipeline rates,
wnich azllows competitcors quickly to match rate cuts, and thereby
limits any increase in sales and profits that might result from

i4/ 50 FERC ¢ 63,011 at p. 65,048 (1990), gquoting Landes and
Posner, Market Power in Ant itrust Cases, 94 Harv. L. Rev.
937 (1981).

;

See El1 Paso Natural Gas Co., OCpinion No. 336, 49 FERC %
51,262 (19892).

S

Staff asserts that 17 of 18 Buckeve markets evaluated by it
have an HHI not only above 1800, but are alsoc above 2500.

S

Monopsony is a situation where there is only one buyer or
predominant buyer for the product or services of sellers
that can control how much will be paid for the product.
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and (3) the elasticity of demand for the

the ilower tariffs;
products Buckeve transports.

The ALJ concluded that Buckeye had shown that it lacks
significant market power in each of its relevant markets. The
ALJ also ceoncluded that given the presence of numercus
competitors and the possibility of new entrants, Buckeye appeared
incapable of sustaining at least a 15 percent real price increase
for a period of at least two years without losipng substantial
=zles. 18/ Althovrgh ATA argued that Ruckeye exercised
significant market power in all of its markets, the ALJ did not
agree, concluding thal even in the more concentrated BEAs such as
Pittsburgh, Buckeye hras acguired its market share by providing
quality service at competitive rates. The ALJ also noted that
factors such as the presence of excess capacity and the
widespread use of product exchanges that allew a shipper to
bypass Buckeye's system, prevented Buckeye from exercising
significant market power.

II. DISCUSSION

Under Section (5) of the Interstate Commerce Act, 49 U.S.C.
§ (5) (1976), the Commission has discretion in fulfilling its
responsibilities under the just and reasonable rate standard.
With respect to the Commission®s responsibilities under Farmers
Unign II, the Commission rnoted in Buckeye I that cliearly
identifiad non-cost factors such as competiticn or lack of market
power may warrant departure from strict rate review. The
Commission went on to ncocte that if a pipeline were to receive thie
benefit cf such light-handed regulation, it must demonstrate that
it lacks significant market power in the relevant markets. 19/
It was with this in aind that the Commission ordered this
proceeding to be bifurcated, and directed the ALT to conduct a
full evidentiary hearing on the market power issue to determine
whether Buckeye has market pcwer in relevant markets or whether
it is subject to effective competition in those markets. 20/

Of the 22 markets examined in Phase I, the Commission
affirms the ALJ's finding that Buckeye lacks significant market
power in the fellowing 15 markets: Scranton-Wilkes Barre;
Pittsburgh: Harrisburg-York-Lancaster; Philadelphia; Columbus:

18/ As noted, there was a general agreement among the parties to
this proceeding that a sustained 1% percent price increase
would be the minimum requirement for a finding of
significant market power.

19/ 44 FERC ¢ 61,066 at 61,185-186 {1988).

20/ Id. at 61,186,
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Lima; Toledo; Detroit; Saglnaw-Bay City: Fort Wayne:; Kokomo-
Marion; Indianapoclis; Hartford-New Haven-3pringfield:; Seattle and
Terve Hauto, Bocauge Ruckeve has no tarif€fs on file to serve the
Youngstown-Warren and Buffalc markets, the Commission makes no
findings with respect ts those two markets. The Commission finds
that the New York City Market should continue to ke regulated
because the record i1s insufficient to make a finding of Buckeya's
market power in that market. The remaining four marketis,
Syracuse~Utica, Rochester, Binghampton-Elmira, and Cleveland, are
found to b2 markets in which Buckeye has significant market
power.

in conducting our analysis of Buckeye's market power, as
described below, we have first defined the product and gecygraphic
markets. We have then evaluated whether Buckeye has si
market power in those marketes by first deing an initial screen
for markxet concentration in each market (using the Herfindahl-
Hirschman Index) and then considering, weighing and balancing a
number of factors. The HHI used for eeach market as an initial
screen was the initial HH1l calculated by the Staff witness pased
on actual deliveries inte the market. TInless the market had a
particuiarly low HHI, as in the case of the Philadeiphia market,
the Commission has further analyzed the market, weighing evidence
of =zuch factors as the potential entry of competitors into the
market, availablz transportation alternatives, market share,
availability of excess capacity, and the presence of large buvers
able to exert downward monopsonistic pressure on transportation
rates. The Commission has concluded wnetvher, on kalance, these
factors establish that Buckeys has significant market power in
any particular market that necessitates continued clcse
requlatory oversight of its rates.

A. Relevant Markets

T e T e e

assessed, the relevant product and geographic markets must be
defined. 21/ The ALJ then determined that the relevant product
marxet. is the transportation of refined pipezline petroleum
products and, as noted, ihe relevant geograpnic markets are

BEAs. 22/ He concluded that his proposed market definition

was consistent with: (1) an extensive body of antitrust law
developed over 100 years by the courts and the Federal Trade
Commissicn; 23/ (2) the DOJ Merger Guidelines; 24/ and (3} expert

L YN ey mari{et pr_:wnr mav he

50 FERC § 63,011 at p. 65,046 (1990).
14.

Id. at 65,043-44, 65,046-47, fn. 13.
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testimony from ezgnomists and professi~n2ls experienced in the
oil pipeline industry. 25/

Staff and Buckeye agres with the findin of the awJ.
However, ATA avers that a properly defined relevant market will
include all of the alternative transportation services that
compete with the transportation service offered hy the subiect
firm (the relevant product market)} and the area in which such
services are provided (the relevant geographic market). ATA
believes that the relevant product market chould he jet fuel,
while the relevant geographic market should be the individual
alrports o which Buckeye transports jet fuel. ATA contends that
its witnesses applied a systematic analysis based on sound
economic principles to define the relevant product and geoqraphic
markets in which Buckeye operates. 26/

!\ B¢
7]

While ATA asserts that the ALJ should have adopted a
product market definition limited to the transpertation of jet
fuael, 27/ the ALT correctly pointed cut that accepu;ug ATA'S
positiun world overlook the fact that Buckeye's rate increase
affects all its customeis and not just jet fuel cuztomers (except
USAir and those customers at the New York City and Newark
airperts). The ALJ stated that other refined petruleum products
are transported in greater guantity on the Buckeye system. The
ALJT also pointed out that the acceptance of ATA's contention
would mandate separate consideration of each product carried by
Buckeye and sach use to which each preoduct could be put. 28/

As Staff witness Dr. Ogur explained in his testimony,. iif a
threshold increase in the product price encourages enc"gh
consumers to switch to substitute products, then the group of
preducts are all inciuded in the product market. 29/ ATA's
approach fails to take inteo censideration that the substitution

__/(...contlrued)

24/ In an attempt to establish uniformity in analyzZzing mergers,
the Antitrust Division of DOJ issued a set of merger
guidelines in 1984 that include a proposed framewcrk for
identifying relevant and geographic markets. 50 FERC ¥
63,011 at 65,047, fn. 18.

Id. at 65,046.

The ATA witnesses addressed only those markets in which
Buckeye transports significant amounts of jet fuel.

ATA Reply Br. at 85,
50 FERC ¥ 63,011 at p. 65,046 (1991).

Exh. §-2 at 5-1.

21/
28/
29/
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of the transportacion of one petroleum product for the
transportation ot another petroleum product 1s nearly universal
amang nipelines, 30/ Although petroleam products are not
generally substitutes in use, oil pipelines such as Buckeye can
easily substitute the transportation of one petroleum product for
another. 31/ Thke obvious advantage t¢ such substitution is that
[ shippers, who are wholesale distributors, can earn higher profits
S by selling more of the product for which the price has risen.

SN This same analogy applies to substitution in production. As Dr.
A Ogur noted, if preoducers ot a substitute product can switch

- production within cne year and supply the prcduct that increased
: in price, ther both the product and the substitute product can be
claszsified in the same product market based on their substitution
in production if there is evidence that their prices move
together. 32/ The reasoning is that if producers can switch
production from a substitute product tc the product whose price
was increased, that higher price will not be able tc be
maintained. 33/

Dr. Ogur used jet fuel as an example of how substitution on
the production side can change one's assessment of the relevanu
product market. He pointed out that viewed only from the
censumpt ion side, one may conclude that buyers are unable to
substitute any other fuel for jet fuel. On the production side,
however, refiners who produce jet fuel and gascline may be able
to switch their production mix in respcnse to an increase in the
price of et fuel. If a threshold increase in the prics of jet
fuel causes refiners to produce more jet fuel and less gascline,
and if the price of gasocline also increases, jet fuel and
gasoline are in the same product market. The ease of product
sunstitution among pipelines is an important reason why the
relevant product market shnuld be the transportation of refined
petroleum products rather than the transportation of a specific
petroleum product, such as gasoline, fuel oil or jet fuel. Thus,
tlie recora snows that the reievant product marxet is the
transportation of refined petroleum products from all origins to
a particular destination. Plus, the rates at issue here are for
the movement of refined products by shippers, generally refiriers,

3¢/ 3See 49 FERC § 61,262 at pp. 61,905-06 (1989).

31/ 1In some cases, petroleum products do substitute in use. For
exanple, jet fuel is blended with some heating oils. The
extent of such blending can vary with the price of jet fuel
relative to the price cf heating oil. {(See, e.g,, Exh. B-93
at 13-17}).
Exh.

§-1 at 12-13; Exh. §-~1% at 10-11,

Exh. $-19 at 10-11.
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not for just the movement of ,et tuel. Accordingly, we affirm
the ALJ's definition of the relevant product market,

As to ATA's argument tnat the relevant geugruphic markets
are the individual airports to which Buckeye transports jet fuel. 34
the record supports the ALJ with respect to his finding on
geographic markets. ATA has not supported its position that the
geographic markeits should be individual airports. The primary
purpose of the geographic market definition is to identify an
area in which the price ot the relevant product is largely
determined by the buyers and sellers within the area. Thus, as
the ALJ noted, expert economic witnesses for Buckeye, Staff, and
AOPL each testified that the relevant geographic market is an
area at least as large as a BEA. 3%/ Those expert witnesses based
their conciusions on the suitability of BEAs, traditional
eccnomic theory, Supreme Court precedent and the DOJ Merger
Guidelines. The ALJ also indicated that the DCJ Report used 181
BEAs as a basis for orgauizing data on the caegrap scope of
markets for eil nn s, ies. Both
the HNERA R:yu;g.. and the LCT/U0E z*eport use BLAS as t.ne
appropriate measure for the geographic warket of 21l pipelines,

The analytical process in durtermining a geographic market is
similar to that used in defining the relevant product market.
The goal is to identifv an area in which a hypothetical
monopclist can p*n“*a"y mpoge a small but significant and
nontransitery increase in price. 36/ CGiven the prevailing price
of the relevant product, the thresheld price increase is used to
estimate the ability of buyers to aveid the price increase by
purchasing the same product from sellers in other areas. In his
analysis Dr. Ogur assumed . threshold price incrzase in the
initial aeoaraphic area. He then looked for cvidence that buyers
coculd travel Lo sellers in other areas and for evidence that
sellers in other areas could ship into the area in question.
buyers can id a price increase in either manner, then the
geographic market must be expanded to include the other area
competing sellers. 37/ The process is repeated until a
geographic market is defined within which the price increase
be prefitably imposed on puyers.

Based upon such an evaluation, Dr. Ogur concluded that a BEA
was a reasonable approximation of the relevant geographic market

5,047 (1990).
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for the delivered product. 38/ In effect what Dr. ogur 4did was
to consider the smallest gecgraphic area that seemed reasonable.
civen the presence of competitive trucking for final distribution
within a BLEA, Dr. Ogur determined that a thresheld price increase
by a pipeline to one point would not be profitable and thus
concluded that an area smaller than a BEA did not appear tc be a
reasonable geographic market. 39/

Dr. Ogur again us2d jet fuel as an example and concluded
that a singie airpcrt is not a relevant geographic market. 40/
Dr. Ogur noted that a customer airline could avoid a price
increase at one airport by reducing its fuel]l purchases at that
alirport and substituting increased purchases from other airports. 41/
Thus, we conclude that the evidence of record supports the
tindings of the ALJ. BEAs are showh to be appropriate geographic
markets sirnce they arc convenient, easily identified and have
been used in past studies of the 2il pipeline industry. The
ALJ's geographic ana product market definitions are consistent
with the definition adepted by many studies of market power in

this industry. A2/

B. Measuring Market Power

The ALJ, as well as the parties generally, agrezd that
market power is the ability to profitably raise price above the
competitive level for a significant time period. The ALJ then
went on to define significant market power ag the ability to
contrel market price by sustaining at least a 15 percent reail
price increase, without losing sales, for a pericd of at least
two years. He stated that the parties were generally in
agreement that this standard was acceptable as a minimum
reguirement for finding significant market power. However, while

Sge ExXh. S~1 at 15.

38/

39/ Tr. at 2491,

40/ Exh. 19 at 15.

41/ See Exh. 1¥ at 1C, where Dr. Ggur noted the suggestion by
ATA witness Mr. Watson (Exh. ATA~-8 at 18) that a typical
airline buys 50 percent cor more of its fuel a2t four or five
alrporrs.

42/ See the DOJ Report: HNatioral Economic Research associates,

Inc., Competition in Gil Pipeline Markets: A Structural
i Analysis {April 1983) ("NERA REPORT"); the Secretaries of
- the Departments of Transpcrtation and Energy,

National Energy Transportation Study, A Preliminary Report

to the President (July 1980) (DOT/DOE Report).
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Staff agreed with the 15 percent figure as a minimum, it believes
that the adoption of the 1% percent standard would narrow both
nroduct and geographic market definitions and increase the
Tikelihood ©f erroneously finding market powar. IStaff argues
that this definiticn 1s inadequate because it fails to consider
whetiier the exercise of market power results in a reduction in
output, thereby causing a misalleocation of society's resources.
The Commission ©inds that the ALT's definition of significant
market power is adequate in this proceeding. This is especially
sco, since Buckeye has never tried to raise its rates by more than
15 percent over a two year period.

The ALJ did not make a product price analysis in determining
that Buckeye lacks =zignificant market power. Staff argues that
the ALJ's failure to take delivered product prices into account
makes his market power findings unreliable. Staff argues furtner
that the key to competiitive delivery of petroleun produc*s into a

market from different supply sources is the delivered price of

the product, including #ll transportation cests and the product
price from the source. ATA makes & similar argument. noting that
unless the product prices can be shown to be the same, the only
real competition that Buckeye faces in each market is from the
transportation alternatives frcm Buckeye's origin.

We caonclude that the relevant pricz for the purposes of
making a determination of whether Buckeye can profitably increase
its transportation prices above the competitive level is the
delivered product price. Because wxhippers or custoncres in the
destination market often have the option of switching away from
purchasing transportation into the market, and, instead,
purchasing the delivered product itself, suppliers of
transportation must ccmpete with suppliers of the delivered
product. 43/ ror example, a fuel oil distributor that purchases
transportation for its product on a common carrier pipeline such
a8 Buckeye may have the option of purchasing delivered fuel oil
from a proprletary pipeline. In additicn, if a nearby refinery
can profitably deliver product by truck into a destination
market, the final consumer can avoid an increased pipeline tariff
by purchasing the refinery's delivered product. Therefore, any
market power that might be exercised by transportation suppliers
can ke limited by delivered product suppliers who provide both
product and transportation. The competition between
transportation suppliers can only be evaluated in the destination
market where the ultimate consumer can choose among these
ajternatives.
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1. Market Concentration

. The ALY identified market concentration as one of the
R factors to be ronsidered in determining market power. He
b acknowiedged tnat HHIs as applied under the DOJ Merger Guidelines
. serve as preliminary threshold measures »f market concentration,
¥ put he then concluded that the identification of the number and
- type of true economic alternatives available to buyers of
e petrcleur transportation services should have paramount
imports-ce. Accordingly, the ALY conductad an analysis of each
markes on the basis of several gqualitative factors that he
] concluded were pertinent to the question of market power, and
T determined that Buckeye did not exercise significant market power
T in any market. His analysis specifically addressed the 11
. Buckeye markets that were contested. 44/

W ATA argues that market concentration is the primary

e indicator of how competitive a market is likely to behave. ATA
further contends that the ALJ virtually ignored *+he hidgh
concentration of Buvkeye's markets in his analysis. Staff also
arguas that the ALJ's analysis skips any meaningrful evaluation cf
market concentraticon. Staff contends that the ALJ should have
estabiished an HHI in sach market served by Buckeye, and that his
failvre to establish an HHI threshold makes his analysis
unnecessarily susceptible to erroneocus findings.

We conclude that an analysis of market conceniration using
HHIs should be the first step in evaluating the likelihood of
market power being exercised in a g¢iven market. Knowing the
degree of concentration in a market provides useful information
about where on the ccmpetitive spectrum that market likely lies
and what other factors will have to be weighed tc enable a
finding as to the existence or absernce cof significant market
power. 45/ For measuring market concentration, we conclude that

44/ The 11 BEAs that the AIJ addressed were: New York City
(including JFK, La Guardia and Newark airports,
specifically)}, Pittsburgh, Detroit, Cleveland, Columbus,
Rochester, Buffalo, Hartford-New Haven-Springfield,
Syracuse, Binghampton-Elmira and Indianapolis.

45 Market conrcentration is a function of the rumker of firms in
a market and their respective market shares, and HHIs are an
appropriate and widely used measure of market concentration.
However, a high HHT does not necessarily establish that an
individual firm has significant market power. The HHI
serves merely as an initial screen, or threshold, to

indicate the degree of concentration in a market.
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a proper screening device is an HHI. 46/ We also conclude that
the use of delivery data, e.g. deliveries into each BEA, is the
best method for calculating HHIs here.

2. Cther Factors

The ALJ identified the number and type of true ecconomic
transportation alternatives available to Lhiyers of petroleum
transportation service in each relevant BEA as the most important
factor to consider in evaluating Buckeye's market power. 47/
However, both ATA and Staff argue that much of the evidence that
the ALJ relied on in finding that Buckeye lacks significant
market power in all cf its relevant markets consists of a mere
listing or identification of supply alternatives.

Consideraticn of transportation alternatives is significant
in any market power analvsis, and we agree that it is not the
only factor that should be locked at in evaluating market power.
However, the ALJ did net rely exclusively on transportation
alternatives as zstaklishing whether a markst iz compstitive.
Instead, he included a nunber of other indicia of market rower,
as discussed above, in his evaluation. We consider each of those
factors to be signiticant elements, along with market
concentration and pctential entry, 48/ to be weighed and balanced
for earh market in evaluating whether Buckeye exercises
significant market power in that market. In the Commission's
specific analyses of the contested markets Set forth below, we

46/ Under the DGJ Merger Guidelines, if an HHI 1is iess than
1000, the market is viewed as competitive. If the HHI
exceeds 1800, significant market power may be exercised, and
the TOJ will examine entry conditicons and other factors to
determine whether a proposed merger is likely to increase
market power. Staff recomwended the use cof an 1860
threshold, consistent with the approach suggested in the DOJ
Merger Guidelines and the approach taken by the Commission
in the natural gas area.

47/ 50 FERC 9 63,011 at p. 65,049 (1990).

48/ Potential entry is the ability of nearby suppliers to serve
a market if current suppliers attempt to increase profits by
raising the market price. Nearby suppliers need not
actually enter the market. All that is required is that
they have the capability or potential to enter the market.
Since potential entry can limit the market power of current
suppliexrs, the akility of a firm or group ci firms to

xercise significant market power over a substantial period
of time will depend, to a large extent, on the strength of
potential entry.




Docket No. I587-14-700 et al.

]

have considered each of these various factors and weighed each of
them to determine whether, con balance, each mavket is cne in
which Buckeye can exercise significant market power.

3. Interdependent Pricing

The ALJ concluded that interdependent pricing, or collusion,
had little relevance to this proceeding. He found that to the »
extent collusion was a relevant issue, there is sinply very
little iikelihood of collusion in this case because cof
unrequlated intermodail titien. excess capacity,
shipper/conpetitors, large buyers, lack of meaningful posted
prices and quality of service considerations.

ATA argyues that without a thorough .valuation of whether
dominant firms in highly concentrated markets are likely to bLe
able to sxercise zigniflcant market power jointly, the ALJ's
analyses of the BEA-markets in which Buckeye operates are simply
inadequate t0 support any cenclusions in this proceeding.
nowever, ATA did not present any ovaluation of interdependent
pricing in order te support ite position or show thut collusion
or the possibility of collusion, is present in any of Buckeye's
contested markets.

L3

Sstaff arguss that the characteristics of Buckeye’s high HHI
markats make it unreasonahrle to assume that Buckeve and all other
suppliers in the markets served by Buckeve are acting
independently of each other. 7To suppeort its argument, Staff did
evalvate the potentisl for collusicn. Starf's analysis concluded
that three factors (product homogeneity, large buyers, and excess
capacity) tended to discourage collusive behavicr, one factor
(public announcement of prices) tended to facilitate collusive
behavior, «and one factor (small, freguent purchases) was
inconclusive due to lack of infeormation. 49/ However, the
anaiysis wis conly aple te determine whether each factor tended to
increass or Gelrease the likelihcod of collusive bghavior.
Moreover, the five factors did not all support the same finding.
Staff, therefore, was unable to determine the net impact of these
other factors on the likelihocd of collusive kehavior. As a
result, Staff’'s ccnsideration of the potential for collusive
behavior proved to be indeterminate. 54/

The ALJ rejected the significance of puklic announcement of
prices because trucks and proprietary pipelines do not post
prices. However, Buckeye's public announcement of prices
can serve as a foral point for others attempting to match
Buckeye at a price above the competitive level.

See Staff's Brief on Exceptions at 51.
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The ALJ is correct that there is no record evidence of overt
coilusion and that, absent evidence, overt collusicn has no
relavance to this proceeding. The concept of interdependent
pricing, however, is broader than overt zZcllusicn: it includes
"tacit collusicn” and other forms of cooperative, as compared to
competitive, belhavior. 7The Commission reccognizes that collusion
and interdependent pricing are not synounomous. We agree with the
ALY that opportunities for collusion are insignificant and have
no relevance in this case. However, we disagree with the ALJ
abcut the unimportance of interdependent pricing. In highly
concentrated markets, priciing behavicr of one firm will likely
have a direct impact on the market position of its coupetitors,
and firms are iikely to weigh the market ramifications of pricing
decisions and likely actions »f rivals before changing their
prices. In less concentrated markets, firms behave mcvre as
"price~takers" and make pricing decisions based only on the
particular circumstances of their firm and de nct account for any
anticipated market respeonse. As Lhe Commission stated with
raespect to E1 PFaso Natural G Company, the HHI is an “indicatocr
of the likelihood Thul © : tngather with other suppliers can
jointly exercise market power in a given market." 51/ A high HEI
indicates that cocperative behavior may ke a concern and that
other factors, such as those considered by Staff and the ALS
affecting the potential for cocoperative behavior, should be
censidered. Accordingly, the Commission does consider and weigh
factors that migh% affect cooperative behavicr in markets where

HHY indicates that such behavior may be of concern.

C. dnalysis of Buckeye's Marvkets

1. The Markets In Whizh Buckeye Does Not Have
Significant Market Powar

The ALJ did not specifically discuss the Scranton-Wilkes
Barre, Harrishburg-~York-lancaster, Phiiadelphia, Lima, Toledo,
gaginaw-Bay City, Fort Wayne, and XoKomo-Marion markets because
they were uncontested. Accordingly, after conducting an
independent evaluation of these markets, we affirm the ALl's
findings as to these markets and discuss below only tue contested
markets.

a. Pittsburch BEA. The Pittsburgh BEA was found by Starff to
have an initial HHI of 2561. ATA, however, argues that this is a
highly concentrated market with an HHI of 1531. The ALJ noted
that high market share in a cochcentrated market will not, by
itself demonstrate that Buckeye possesses significant market

51/ Opinion No. 336, supra, 49 FERC at p. 61,919.
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power. 52/ The ALJ then went on to find that Buckeye lacks
significant market power in this market. 1In reaching this
conclusion, the ALJ first found that Buckeye faces potential
competition frem barges. 53/ The ALJ then found that shippers
could switch velumes or Buckeye from a long-haul tc a ahorg-haul
route to save con Lranspertation costs. 54/ The ALJ also relied
on the presence of USAir, a purchaser of 6% percent of the
product transported to the Pittsburgh Aijrperit, to constrain
Buckevye's prices. 5%/

We affirm the ALY's finding with respect toc the Pittsburgh
BEA and conclude that Buckeye lacks significant market power in
the Fittsburgh market. The evidence supports the AlJ's
conclusions regarding <cmpetitive transportation, alternate
routes, and the presznce of a large shipper in the market that
can exert downward pressure con Burkeye 3 rates. The rocord also
shows that there is considerable excess capacity in the
market. 58/ In addition, in Dr. Ogur’s evaluation ©f the extent
to which potentiai entrant trucking firms could profitably serve
the Pittsburgh BEA. he caiculaled an | 2102 for Pittsburqgh.
This HHI suggests a degree of market cohcentration that, when
considered with Buckeye's 43.7 percent market share, makes the
decision with respect to this market a close call. However,

after considering the nature and quality of the transportation
alternativas relied on by the ALT and the amount of excess
capacity in the market, we conclude that Buckeye does not have
significant market power in the Pittsburgh BEA.

2

b. Indianapclis BEA. The ALJ concluded that Buckeys lacks
significant market power in this BEA because Buckeye's market
share is only two percent and because there are six pipelines
that compete with each other as well as with trucks. ATA claims
that its estimated HHI of 4637 shows that this is a highly
concentrated market. We agree with the findings of the ALZ.

As the ALJ pointed out, Marathon acguired Rock Island
Refining Company in rfebruary 1987, and since then has had, by
ATA's own aestimate, over 64 percent of the market, with the rest
of the deliiveries intc the market being made by other pipelines

52/ SC FERC § 63,011 at p. 65,055 (1990).

The ALJ found Staff's arguments that Buckeye faced potential
competition from trucks to be unconvincing. Id.

Id. at p. 65,056.
id.

ee Exh. B-693, at 4-5; Exh. B-23 at 20.
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and trucks. This fact alone belies ATA's claims of Buckeye's
i market power. The record also shows that Buckeye not only lacks
. market share, but that there is substantial excess capacity in
this market, since tetal deliveries amount tc 114,420 5bl per
: day, while total pipeline capacity amounts to 368,000 bbl per
e day. Finally, the DOJ report calculated the HHI for this BEA to
: be i400. After weighino all of these factors, we find, on
balance that Buckeye does not have significant market power in
the Indianapolis BEA.

R c. Detroit BEA. Twne ALJ vencluded that Buckeye lacks

B significant market pewer in the Detroit BEA. He based his

RO conclusions primarily on the availability of substantial excess
e capacity on the four plpe;lnnb SPrV+ng the market that act as a
strong disincentive to 1‘&1.51ng rates. He also concliuded that
L exchanges affect Buckeye's competitive posture since its two

T biggest shippers are major oil refiners with the ability to

T exchange barrels, shift sources, and bq rgain with Bucksye to
e satisfy thelir transportation needs at ~he lowest possiklie costs,
The AIJ found firther that Buckeye's ability to lunCréease priocs
is censtrained by the presence of Northwest Airlines, which has
its own fuel terminals and feeder pipelines at the airport and
accounts for 61 percent cf the jet fuel transported to the
airpcrt. The ALI also noted that Marathen's refinery in Detroit
could produce jet fuel and that trucking from Toledo refineries
provide some competitive restraint.

LT3 argues that the record dees not indicate that Buckeye
faces effective competition for deliveries to the Detroit BEaA,
and that the delivery based HHI for Detroit is 2252. Staff, on
the other hand, supports the findings of the ALT and calculates
an HHI adiusted tc account for potential entry at 1500.

We agree with the findings of the ALJ. As established in
tiie record, there is significant cempetition both from other
pipelines and from trucks, plus significant downward pressure on
Buckeye's rates from large shippers. Buckeye's share cof this
market amounts to 38.5 percent, but there is substantial excess
capacity in the BEA -- total deliveries amount to 190,900 bkl ner
day, while tectal capacity on the four pipelines serving the
market amounts tc 434,000 bbl per day. After weighing all of
these factors, we conclude, on balance, that Buckeye does not
have significant market power in the Detroit market.

d. Columbus BEA. The ALJ concluded that Buckeye lacks
significant market power in the Columbus BEA. He found that
almost 95 percent of the deliveries into this market ars made by
the three pipelines serving the BEA, but that trucking and
barging, which are used to scme degree, and considered to be a
viable alternative to Buckeye at current rates, would become even
nore attractive should Buckeye raise its rates. The AIJ also
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n found that Inland, which accounts for the greatest portion of the
N pipeline transpertation into the Columbus BEA, is a significant
competitor of Buckeye, even though it 1is a proprietary pipeline
that sserves only its partners. ATA had aryued otherwise, bul Lhe
ALJ c¢oncluded that since the Inland partners ~wn the refineries
. at Tolede and Lima that supply much of the jet fuel to Columbus'
s airport, in the event of a Buckeye price increase, nothing would
T prevent airlines from buying product directly from the refineries
: and then having the refineries use Inland tc transport directly
=== to airports. Additionally, the ALT peointed out that TransWorld

. 01l not only purchases 72 percent c¢f the services to this market,
so that it would seem to have meoncpsony power over Buckeye!s
pricing, but alse is the principal interest partner in Buckeye's
chief competitor Inland.

ATA clairms that based on an HHI of 3748 for Columhus, there
is no reasonable basis for concluding that Buckeye lacks
significant market power or faces effective competition in the
Columbus market. Staff, whilse unable to conclude if Buckeys
lacKs signlricant market power in this BE2 bsczuse of an absence
of pricing data,; alsn found Buckeye to have an actual HHI of
3051, and concluded that the ALJ erred in finding that Buckey
lacked significant market power in the Columbus BEA. We deo n
agree. Buckeye's market share in this market is only 28.5
percent. In addition %o the competitive factors considered by
the ALJ, the record establishes that there is significant excess
capacity in this warket, with total deliveries amounting to
93,300 ubl per day and total pipeline capacity amounting teo
142,G090 bkl per day After weighing all o these factors, we
find, on balance, that Buckeye does not have significant market
power 1in the Columbus market.

a
Hexw

2. The Markets In Which PBuckeve Has Significant
Market Power

a. Claveland BEA. The ALJ concluded that Buckeve lacks
significant market power in the (leveland RBEA, based entirely on
his finding that three other pipelines serve the market, that the
private Inland pipeline is a serious competitor fov Buckeye, and
that londg haul trucking from Tcledo refineries and barging might
become viable alternatives should Buckeye increase its rates. We
conclude otherwise.

The ALJT determined that Inland offered sericus competition
to Buckeye because between Toledo and Bradley Road, Buckaye and
Inland cown parallel pipelines, Buckeye's only business is in
carrying Inland's overflow volumes at a substantial discount, and
recently Inland had expanded capacity to displace 11 percent nf
Buckeve's Bradley Road volumes and might displace more in the
future. This overstates the case for finding this market to be
conpetitive,
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First, though it is not the only factor to be considered,
the very high HHI of 5976 for Cleveland does indicate a highly
concentrated market., Even Staff's revised HHY which ook into
account the potential for entry into the markat leaves Cleveland
with an HHI of over 240C. %7/ Second, as the ALJ himself noted,
the three othar pipelines, including Inland, account for only
about a quarter of the deliveries into the market. In fact, the
record shows that Buckeye's market share amounts to 75.7 percent.
which lessens significantly any competitive impact that Inland
could exert over Buckevye throughout this market. The ALT also
indicated that an increase in Buckeye's rates would create an
opportunity for the Sun Pipeline to increase its business.
However, the ALJ's conclusion does not address ATA's contention
that 3un runs only to Akron and the cest of transpeortation on
Sun to Cleveland 1s substantilally nigher than the cost on
Buckeye. 38/ This would seem to belie any finding that Sun
offers any real competiticon to Buckeye in this market. The ALJ
also concluded, without explanaticon, that Buckeaye faces
competition from ARCO Pipeline. However, there seems to be no
pasis for this conclusion since this segment of ARCO is being
operates under a proprietary lease and therefore is not
considered Yo be a commen carrier pipeline able to hold itself
out to transport for the shipping public. 53/ Accordingly, we
cericlude that Buckeye can exercise significant market power in
the Cleveland market.

b. Ruchester BEA. The AlLJ concluded that Buckeye lacks
significant market power in the Rochaster BEA. He based this
conclusion primarily on his finding that Buckeye faces
significant competition from the Atlantic Pipeline. The ALT did
not rely on any analysis in reaching this conclusion, but instead
nerely assumed that shippers would change their shipping
arrangements and have their products delivered to Philadelphia,
rather than Linden, to use the Atlantic pipeline rather than
Buckeve. Such a change, however, would likely involve some
sdditional expense to the shipper which the ALJ failed to take
into consideration in reaching his conclusion that Atlantic
presanted a viakle option to Buckeye.

The ALT alsc found that Mobil pipeline could become an
effective competitor if Buckeye were to increase its rates. The
record snows, however, that Mcbil does not deliver directly to
the Rochester market and that its 18 MBD operatinyg capacity is 90

57/ See Exh. S-12 Revised. |

53/ Exh. ATA-1i3%, 5Schedule 3; Exh. B-64, Table B-64-1. ‘

Exh. ATA-15, Schedule 3: Exh. B-~64, Tabie 8-64-1. i
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percent utilized. 03/ Thus, Mobil has little ability to

compete effectively with Buckeye. Instead it provides indirect
service through deliveries to its terminal in Buffalo, wnicn ars
then trucked to Rochester, resulting in a cost of transportation
on Mobil Pipelirne that is between 12 and 14 cants a barrel
higher than the cost cof transportation on Buckeve. 6i/ The

ALJ also noted that trucks, which currently deliver some volunes
to the Rochester market from United Refining's refinery in
Warren, Pennsylvania, could provide competition. and that
potential competition exists from two Canadian refineries'
entering the market by trucking their products., Finally, the ALJ
concluded that Buckeye is constrained in its pricing ny the
monopsony pewer of USAir at the Rochester Airport.

Firet, the HHI for the Roches market was calculated
by Stuff to be 5378, indicating a very highly concentrated
market. 62/ The record also shows that an evaluatiocn by Staff
of petential entry by competing firms could not reduce the HHI
since no potential entrants could be found to come into the
market at a reascnable cost. b3/ In addition, the record
shows that Buckeye has a 71.3 percent share of the Rochester
market.. While we agres that USAir may have some ability to exert
downward pressure on Buckeye's pricing, we cannet, however,
assume that USAir's position will alleow it to control prices.
Since this is the only factor that weighs in favor cof finding a
competitive market, we disagree with the findings of the ALT,
Acocordingly, we find that Buckeye ntas significant market powar in
the Rochester BEA.

Cc. Syracuse-Utica BEA. The ALJ concluded that Buckeye lacks
significant market power in the Syracuse-Utica BEA. He found
that an incrazse in Buckeye's tariff rates from Linden could
encourage shippers to use Atlantic through Philadelphia as a
scurce for shipping their product. He also found that Buckeye
could face competition from the Sun and Mcbil pipelines if it
increased its rates. Finally, the ALJ found@ that Buckeye's
narket power was limited by the moncopsony power of USAir. wWe do
not agree with the findings of the ALY,

at 188.
at 187.
Revised.

REevised.
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First, the HHI for this market as calculated by Staff is
4783, 64/ thus indicating a highly concentrated market. As with
Rochester. no notential ertyants could bs identificd Ly Starff,
thus the HHI remained at 4783. Second, as discussed previously
with regard to the Rochester market, there is no basis in the
record to suppert the assumption that shippers would be likely to
change their distribution patterns from Linden to Philadelphia in
order to avoid a rate increase by Buckeye. The record also shows
that the Sun and Mobil pipelines are designed primarily to serve
the needg of their affiliated refiners. 65/ TIn addition, they
criginate in Philadelphia and thus, as is the case with Atlantic,
zannot offer any competitive restraint on Buckeye's pricing from
Linden. We also conclude that USAir cannot influence Buckeya's
rates throughout this market, and we question whether it can even
axert any meaningful menepscnistic pressure as to airport
traffic. USAir does receive 57 percent of the product delivered
to the airport. However, Buckeye handles 100 percent of the
airport deliveries and has no competitors for this traffic, which
tips the balance in faveor of Buckeye's being able to resist any
attempts by USAir to Keep Buckeye from raising prices. Finally.
the record shows that Buckeye has a 68.4 percent share of the
Syracuse~Utica market. Accordingly, after weighing all cof these
factors, we conclude that Buckeye can exercise significant market
power in the Syracuse-Utica market.

4. Binghampteon-fimira BEA. The ALJ consluded that Buckeye
lacks significant market powsr in the Binghampton-Elmira BFA.
His findings were based ma;nl on his observation, that Buckeye
lost 18 percent of its market share in this BEA betwesn 1932 and
1988, despite having 73 percent of the available pipeline
capacity, and that Mobil and the recently merged Atlantic and Sun
lines, which have the remaining pipeline capacity, could continue
to take away Buckeye's business through the use of drag reducing
additives. The ALJ also stated that *rucking accounts for about
10 p=rcent of this market and would increase in response to a
Buckeye price increase. We disagree with the ALJ's conclusicns.

First, Staff determined that the HHI fcor this market is 3401
and that Buckeye's share of thiz market is 50.2 percent. As in
the Rochester and Syracuse markets, Staff found that there weare
no potential entrants that could be identified. §6/ Secund,
there is no socund basis for finding that other pipelines will, as
a matter of cource, take away Buckeye's business. The only
reason for the ALJ's so concluding was that those pipelines could

64/ Eege Exh. 5-8 Revised.




Docket No. 1887-14-000 2t_al.,

use drag reducing additives to make petroleum products flow more
freely through the pipeline and thereby increase the voloae of
the pipeline itself. This may be true, but it overlooks the facru
that Buckeye <an use tne same mwwulizds ‘t2a)f  ta its own benefit.
Thus, we cannot conclude that the availability of drag reducing
additives alone gives other pipelines a competitive advantage
over Buckeye. Accardingly, after weighing all cf these factors,
we find, on balanue, that Buckeye can exercise significant market
power in the Binghampton-Elimira market.

3. The Ms=rkets_ In_Which Buckeve Only Makes
Intra~BEA Deliveriesg

£l

I some markets Buckeye only makes intra-BEA deliveries of
products transported into the BEA by other pipelines or water
carrle‘_, or Buckeye receives put does not deliver products. For
example, in the New York City BEA, Buckeye receives gascline, jet
fuel, and distillate fuel cil in Linden, N.J. and transports it
to Long island City, N.Y., Tnwecod, N.Y. and to La Guardia, JIHX,
and Newark airpoerits. These are "intra-BEA™ shipments., The
markets in which Buckeye makes only intra-BEA deliveries are ilue
Hartford-New Haven-Springfield, New York, Terre Haute, and
Seattle BEAs. &taff did not analyze these markets because Staff
presumed that Buckeye weould be unable to affect the price of
delivered preoduct in these markets since it has no control cver
the amount of product flowing inte ther and because numerous
studies have shown trucking o e a2 cost effesctive alternative to
sipeline transportaticn over the relatively short distances such
as those that axist within a BEA. 67/ ©Of the four intra-BEA
markets, this presumption was only contested with respect to the
New York City market,

ATA disputed this assumpticn as aprlied to the
transportatior of jet fuel to the airports in the New York BEA.
However, the alJd concluded that Buckeye's rates to these airports
were constrained by the potential for competition from barges and
trucks. For example, the ALJ pointed ocut that cost estimates of
barging jet fuel to JFK made by both Buckeye and ATA are not
significantly different and support the feasibility of barging.
Wwith regard to La Guardia, he noted that rates to Long Island, a
clezrly competitive market with much barge traffic, are
comparable to those to La Guardia. At Newark, trucking costs are
less than one cent per barrel above Buckeye's rates.

67/ See Exh. S-4 (Charles Untiet, "The Economics of 0il Pipeline
Deregulation: A Review and Extension of the DOJ Report, "
U.S. Department of Justice, Economic Anaiysis Group
Discugsion Paper, May 22, 1987); and Gecrge S. Wolbert, Jr.,
U.S. 01l Pipe Lines, Washington, u.C.: an bPatroleum
Institute (1%979).
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The Commission agrees with Staff that it is reasonable to
presume that Buckeye cannot affect the delivered price in a BEA
il it WwaRkes Onhily 1nira=-BEA deliveries, and this presumption is
uncontested as applled tc three of thebe markets Therefore, we
conclude that Buckeye does not have significant market power in
the three uncontested markets: Hartford-New Haven-Springfield,
Terre Haute, and Seattle.

In the case of New York City, however, the presumption,
especially as applied to jet fuel delivered to three airperts, is
contested and the Commission is concerned that the record is not
sufficient to confidently support a finding that the presumption
is justified for tThis particular market. Because of extrene
tratffic congestion, safety consideraticn, and quality
inspections, trucking may not be a cost effective alternative for
transperting jet fuel to JFK and La Guardia airports. Although
the ALJ concluded that barging was an effective alternative for
these airnnrts, we think the record is too weak to draw any firm

ordingly, because we Camnwl {ind Lhat Buckeye
does not exercise significant market power in this market,
Buckeye's rates in New York City will continue to be regulated.
Buckeye may, in a future case, attempt to show that it does not
exercise significant market power in this market,

1
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4. Markets For Which The Commiszsion Makes
No Firdings

The Buffalo and Youngstown-Warren BY¥As were analyzed by the
parties and the ALJ found that Buckeye does not have significant
rarket power in those markets., However, *”keye has no tarifts
on file to serve those markets. Therefojpe, it is unnecessary to
analyze those marxets and the Commiszsion makes no finding with
respect to Buckeye's market power in those two markets.

ITI. EHASE IT: THE_ RATE METHODOICGY TO BE USED BY BUCKEYE FOR THE
FUTURE

In light of our findings as to Buckeye's market power in
zach of its relevant markets, we next consider a ratemaking
methodology proposed by Buckeye for application in each of
Buckeye's relevant markets.

A. Buckeye's Proposed Experimental Program

On May 1, 1990, Buckeye filed a Motion for Expedited
Adoption of an Experimental Program for Rate Regulation in
Competitive Markets. The moticon asks that the Commission
establish on an experimental basis the proposal set forth below
for the regulation of Buckeye's rates i competitive parkets.
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Buckeye's proposal for rate regulation in competitive
markets has the following key elements: The Commission will
continue to regulate puckeye's rates to ensure ccompllance with
the requirements of the Interstate Commerce Act. In markets
where Buckeye does not have significant market power: (a)
individual rate increases will not exceed a "cap" of 15 percent
(real) cover any two-year period; and (b} individual rate
increases will be allowed to become effective witheout suspension
or investigation if they do not exceed the change in the GNP
deflater since the rate was last increased, plus 2 percent. Ra
increases exceeding this "trigger" would have to be justified a
being consistent with c¢ompetitive pricing or other appropriate
facteors and would be subject to suspension and investigation.
Rate decreases would be presumptively valid and complainants
would bear the burden of demonstrating any alleged unlawfulness.
If Buckeye is found to have significant market power in one or
more of its markets, Buckeye proposes that rates in such markets
would be reguired to track rate changes in compbetitive markets.

: . - . ;
4 =y ~y ag S |
This proposal ig explained in more detail

o=
e
5

1. Rate Cap

Buckeye notes that the Initial Decision defined significant
market power as the ability to raise rates more than 15 percent
in real (non-inflated) terms over a two-year period without
losing substantial business. &8/ Thus, under the propesal zny
individual rate increase of less than 15 percent (real} §9/ over
two yvears should be presumptively valid since by definition it
does not constitute significant market power,

Buckeve proposes that this test of significant market power
-~ i5 percent (real) over two years -- be employed as a cap on
individual rate increases. Thus, Buckeye contends that this cap
guarantees that it cannot exercise significant market power ac to
any shipper under the minimum standards agreed to by all parties
to this case.

2. Rate Triggerxr

Buckeye's proposal states that to ensure close Commission
oversight, to protect shippers and to allay any concerns that
substantial price increases are likely to occur, the Commission
should establish a threshold even below the cap. The threshcld
would be set at 2 percent above the change in the GNP deflator

o))
w
S

50 FERC € 63,011 at p. &65,049.

1

[o)]
o

A real rate increase would be one that has been adjusted for
inflation.




19910103~ 0374 FERC PDF (Unoff101al)

12/31/1990

Docket No. I587-14~000 et _al., - 27 -

since the prior rate change. 70/ Under the proposal rate
increases which do not exceed the change in GNP deflator plus 2
percent would be yeLmLLLdu without suspension or invescigatien.
Any individual rate increase exceeding the threshcld would have
te be justified by Buckeye through a denonstratioi that the rate
increase is consistent with competitive pricing, or other
appropriate facters, and weculd he subject to possible suspension
and investigation were Buckeye's justification found to be
inadeqguate.

According to Buckeye, its proposed threshcld "trigger" will
assure shippers and the Commission that Buckeye's rateg cannot
increase substantially more than the general rate of inflation
without justification. At the same time, Buckeye believes this
woilld eliminate the need feor costly rate investigations and
regulatory interventicn over de minimis rate changes. The "plus
2 perrent" feature of the threshocld preserves some degree 5t
pricing flexibility which Buckaye claims that it needs to react
to differing competitive cenditions in its varicus wmarkets.

3. pPresumptively Valid Rate Decreases

Uirder Buckeye's proposal rate decreases would be
presumptively valid and free from regulatory investigation.
Buckeye argues that the Ccmmission shouid not independently
investigate price reductiovns, and any cowmpetitor or shipper
complaining of rate decrezases should besar the burden of proving
them unlawful. In support of *his position Buckeye citaes Texas
Eastern Products Pipeline Company. 71/

4. Ceontinued Applicatinn of the ICA

Sections 2, 3, 4 and 5 of the ICA would continue to apply to
Buckeye. 72/ Under Section 2, pipelines cannot charge different
rates for the same transportation service between the same oridgin
and destination points. Secticn 3 prohibits undue
discrimination. As indicated above, under Secticn 4, a pipeline
may not charge a higher rate for transporting preducts toe a
nearer destination than it charges for a further destination,
without obtaining Commission approval. Section 6 of the ICA
requires a pipeline to provide a tariff filing of all rates and

70/ The GNP deflator is published quarterly by the United States
Lepartment of Commerce. The change in GNP deflator would
also be used to calculate the 15% {real) price cap.

71/ 50 FERC § 61,218 at 61,703-704 (1990).

72/ 49 U.S.C. §§ 2, 3, 4, and 6 (1976).
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3G days' notice of all rate increases to the Commission and
shippers.

5. Commission Cvevsight of Compestitive Clroumstances

To satisfy the Commission that competit:ion contindes, and to
assure that Buckeye's rates are just and reasonable, Buckeye
proposes to file a report with the Commission every five years
describing any material changes in the competitive status of its
markets. This report would permit the Commission to monitor the
ievel of competition to determine whether competitive
circumstances have changed such that Buckeye has avguired
significant market power in any of its markets.

Buckeye contends that because full-blown hsarings on
competition are extremely costly, to prevent wasteful
relitigation, the Commission's finding that 3Buckeye lacks
significant market power in any market would ke controlling for
future rate filings unless shippers make a prima facie shewing
that competitive clrcumsiances have changed. Complainants would
carry the ultimate burden of prcof that the market has ceased to
be competitive.

6. lLess Competitive Markets

Buckeye scknowledgss that a prospect’ve regulatory
methodology should address the possiblility that it couid acguire
substantial market power in,one or more of its markets in the
future. If this were to cccur, Buckeve proposas that rates, for
what Buckeye terms less competitive markets, would be tied tc a
price change index derived from rate changes in Buckeye's
competitive markets. Buckeye maintains that competitive market
pricing reflects cost changes and market cenditions, therefore, a
competitive, market-based price should be an efficient proxy for
cost-based regulation.

7. Shipper Complaints

shippers would retain the right tec file complaints or
protests fellowing notice of a rate increase. Shippers, however,
would be required to show either: (a) that a rate increase
exceeds the cap (15 percent real over two years); (k) that 2 rate
increase exceeds the change in GNP deflator plus 2 percent and
has not been adequately justified ky Buckeye: (<) that the rate
is uniawfully discriminatory under ICA Sections 2 or 3; or {d)
that as the result of substantially changed circumstances,
Buckeye has acquired significant market power in the relevant
market and that the proposed rate increase exceeds the standards
for markets in which Buckeye exercises significant market power.
If a shipper presents a factual, prima facie case supporting any
of these contentions, Buckeve would then be obligated to provide
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responsive evidence. 73/ Buckeye propcses that Commission Staff
would be allowea to participate by ovder of the Commission in any
complaint proceeding.

8. Experimental Nature of the Proposal

Buckeyz states that it recognizes that its proposal, while
firmly grounded in law and economics, is novel. Buckeye,
therefors, propos=2c that this rate regulation proposal be adopted
on an experimental basis for five years, at which time it can be
reviewed by the Commission. Buckeye contends that this will
allow the Commission further oversight and control over Buckeye's
rates and the axperiment will provide valuable information as to
the gtrengths and wezknesgses of ccompetitive rate regulation.

Buckeye's propocsal is nct, however, intended Lo be
generically applicakble to other oil pipelines. Buckeye argues
that interstate oil pipeline industry, consisting of over 130
different pipeline companles, is enormously varied as to
organizational structure, rate structures and market conditions.
The industry includes integrated pipelines and independent
pipelines, crude oil pipelines and products pipelines, gathering
pipelines, distribution pipelines and long-haul pipelines.
Puckeye notes that its proposal may well not fit other pipelines!
circumstances.

B. Comments on Buckeve's FProposal

ATA argues that Buckeye's moticn must be rejected as being
seriously flawed and unlawfully generous in many respects, and
that Buckeye's current rates cannct ke found tc be just and
reasonable at this stage of this proccedings. ATA also notes
that Buckeye's motion is premisad on the assumption that the
Initial Decision in this proceeding will be affirmed without
substantial modification. ATA further maintains that the
justness and reasonableness of Buckeye's rates was not at issue
in Phase I and cannot be determined at this time. AT2A contends
that without a finding that Buckeye's current rates are just and
reasonable, the Commission would have no hasis tc assume that the
rates increased from current levels would be just and
reasonabla. 74/

73/ Any party submitting a complaint would bear the ultimate
burden of proof.

74/ The justness and reasonableness of Buckeye's rates are
addressed below in the discussion of the complaint filed by
ATA on April 29, 1988.
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ATA asserts that under this proposal Buckeve could impose
enormous rate increases coasting its shippers millions of dollars
without any justification, and its shippers would be powerless to
complain. ATA, as well as Staff, question the use of the GNP
deflator as a component in sither the rate cap or rate trigger
because the GNP deflator may not mirrcr Buckeye's costs.

ATA argues that Buckeye's proposal to preclude suspension
and investigation by the Commission wculd vioclate Section 15({7)
of the ICA. ATA argues further that Buckeye's proposal would
strip the Commission of all authority to carry out its statutory
responsibilities under Section 15(7) for any rate increase that
did not exceed the change in the GKP deflator since the
applicable rate was last increased plus two percent. ATA further
argues that Buckeye's preposed limitation on custcmers'
corplaints would violate Section 13 of the ICA. TA contends
that under Buckeye's proposal, shippers and other affected
parties would lose all of their rights under Section 13 unless
they could present a prima facie cacse: {a} that a rate increase
exceeds the cap; (b) that a rate increase exceeds the change in
GNP deflator plus 2 percent and has not been adequately justified
by Buckeye; (c¢) that the rate is unlawfully discriminatery under
ICA Sections 2 or 3: eor (d) that as the result of substantially
changed circumstances, Buckeye has acqguired significant market
pewer in the relevant market and that the proposed rate increase
axceeds the standards for less competitive markets. ATA contends
that the Commission has no authority to impeose 2 higher standard
on potential complainants.

ATA argues thzt under the guise of requiring flexibility,
Ruckeye is proposing to zllow its ratcs in less competitive
markets to increase at a rate above the average increase allowed
in allegedly competitive markets. ATA states that Buckeye hag
failed to address the likelihcod that existing rates in less
competitive markets would already be above competitive, or Jjust
and reascnable levels.

Staff, while not opposing Buckeye's proposal, urges that a
number of issues should be addressed before the Commission
decides on any particular form of light-handed regulation.

With respect to Buckeye's proposal that its rate increases
be subiect to cap of 15 percent (above the inflation rate) over a
two-year period, Staff argues that there should be an analysis of
the likely effects of such a proposal on economic efficiency.
Staff notes, for example, that from a:l economic standpeint, price
increases in competitive markets do not need tc be capped to
achieve economic efficiency. Staff contends that if the market-
clearing price in a competitive market increases by more than 1%
percent, then a 15 percent cap will preclude some economic
transactions from taking place that would increase eccnemic
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efficiency. Staff notes that it is not propusing that the 15
percent cap be eschewed in favor of some higher cap. 3taff dves,
however, recommend that the Commission carefully waigh the
potential costs of a cap in competitive markets against any
benefits that may result.

L With respect to Buckeye's proposal that rate increases which
do not exceed the change in the GNP deflator plus 2 percent be
mfﬁ permitted without suspension or investigation, Staff notes that

: the use of such a broad-kased index of inflation as the GNP
N deflator for tracking costs in the 0il pipeiine industry is
C questionable. Staff contends that in a competitive market,
P prices track industry-specific and, in some cases, regicn-
bpecific marginal costs, not the average rate of increase of
prices for economy as a whole. Staff maintains that although it
may be efficient for the Commission not to suspend and
investigate smalil rate increases, there was not an adequate kas:s
prov1ded far the particular rate trigger proposed by Buckeye,
i.e.. 2 percent above the inflation index. &taff argues that the
proposal should specifiy the time period over which the tricgger
increase would be calculated. Staff also rotes that the proposal
should wake it clear that the trigger would apply in addition to
the cap.

with respect to Buckeye's proposal that rate decreases be
considered presumptively valid, the Staff believes that any such
decraases should not result in a rate below marginal costs.
Dtherwise, the rate would be inefficient. Morsover, Staff argues
that given that Buckeye is in the best position to know its own
costs, it should carry the burden of demonstrating that any
proposed rate is not below marginal cost.

With respect to Buckeye's proposal that rate increases in
lesz competitive markets be limited by the average rate increase
in competitive markets, Staff alsc has several concetrns. Staff
contends that the flexibility given to rate changes in non-
competitive markets Ly the use of the “inner-guartile range® of
irrate changes in the competitive market: again may not be enocugh
toe allow all efficiency-promoting economic transactions Yo occur.

Staff ncted that if rates decline in the competitive
markets, the 75th-percentile cap could prevant efficient
differential pricing by requiring all rates in the non-
competitive markets to decrease. This, according to staff, could
prevent a pipeline from earning its revenue regu.rement. Staff
maintains that a better alternative for providing pricing
flexibiiity may be the use of a weighted-average cap which could
allow efficient differential pricing when rates decline in the
competitive markets. Staff suggests that the use of a waighted-
average cap (weighted by volumes) may be an alternarive to
Buckeye's use of a minimum-gquantity threshold for calculating the
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average rate increase in comgetitive markets. In other words, if
a particular rate increase only related to ninimal volumes, that
rate increase would not have much of an impact in the calculation
of the weighted~average rate increase.

Fina.lv, the Staff is concerred that the use of either a
minimum-quantity threshold or a weighted average cap that 1is
calculated soleily by reference to Buckeye's rate increases may
provide Buckeye with ai opportunity to manipulate the average
rate increase in competitive markets in its favor. Staff argues
that a better alternative may be to use an average that would
include rate increases instituted by Buckeye's competitors, such
as other pipelines and possibly, buirges and trucks.

Buckeye argues that ATA and Staff have cifered no basis for
modifying its proposal and therefore the Commission should
pronptly approve the propoesal. Buckeye c¢ontends that neither
Staff nor ATA challenges the Commission's authority to rely upon
markar farces to establish in compatitive markets.

Buckeye also argues that ATA's insistence upon the need for a
Phase II heoring to determine the reasonableness otf Buckeye's
rates simply ignores the Commission's clear policy that rates in
competitive markets are just and reasonable. Buckeye declares
that ATa's unsupported assertion that the Commission must
investigate and suspend all rate changes that are subject to
protest. and complaint is contrary to all relevant and contrelling
precedent.

Ruckeye notes that ATA and Staff suggest that Buckeye's
proposed "rate trigger® and "rate cap" may not adeguately track
Buckeye's cost changes. Buckeye contends that this argument
reflects a fundamental misunderstanding of its proposal.
According to Buckeye, both Commission Staff and ATA ignore the
fact that Buckeye's proposal relies primarily on competitive
forces to keep rates within the zone of reasonablieness. Buckeye
states that the additional protection of the rate irigger and
rate cap are not intendcd tc establish cost-based rates. Buckeye
contends that such a result would be inconsistent with the
reliznce on competitive marksts to ensure Jjust and reasonable
rates, and would require expensive and complex rate cases to
establish cost-based rates in a competitive setting. Buckeye
arguas that the rate cap and rate trigger are designed to balance
appropriately Buckeye's nesd for rate flexibility and the need to
protect shippers during the establishment of an experimental rate
program.

Buckeye maintains that its proposcl 1s a fair and balanced
experimental program for competitive regulation of its rates
whiich affords reasonable pricing flexibility, full protecticn of
shippers and continued close monitoring by the Commission to
ensure that Buckeye's rates remain just and reascnable.
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C. Discussion of Buckeve's Proposal

Having found that Buckeye does not possess significant
markxet power in a large portion of its markets, and thstT these
markets acceount for a sizeable portion of Buckeye's total
deliveries, we believe that lignht-handed regulation is
appropriate. The broad outline of Buckeye's proposal--to use
price changes in markets where it lacks significant market power
to set cans for price changes in its markets where it does have
market power--is a regulatory approach we generally support,
aspecially on a limited experimental basis. Sigrnificantly,
Buckeye also has proposed to cap price increases in markets
where it lacks significant market power. Although there is no
efficiency bhasics for a price cap in a truly competitive market,
we accept that aspect of Buckeye‘s proposal. We recognize that
judgment plays an important role in deterwining whether markets
are competitive, and a cap on rates in markets where Buckeye
does not exercise significant market power will serve as an added
safeguard againsi any unanticipated opportunity Buckeye may have
to exercise market power.

Nonetheless the Corpissior has two primary concerns with
Buckeye's proposal for capping rate increases in markets in

which it does not exercise significant market power. First,
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it does not exercise significant market power could give undu
welght to small volume markets and give Buckeye an incentive to
manipulate price in thdse parkets for gain in its larger veluma
markets ir which it exercises significant market power. And
second, the price flexibility Buckeye advocates in markets in
which it does not exercise significant market power would not be
an effective protection against its potential to use its monopoly
to price discriminate. To address these concerns, we will
authorize a modified version of Buckeye s propasal for a three-
year periocd only, and we will require that Buckeye file annual
reports detailing price and revenue changes in each of its
markets. The Commission will use information in Buckeye's
repor s to judge whether light~handed regulation was successful
in protecting shippers against moropoly abuses.

ATA arques that the Commission cannot find Buckeye's current
rates Just and reascnable without conducting a full Phase II
hearing. As discussed later in Section IV of this opinion, in
connection with ATA's pending complaint against Buckeye's rates,
the Commission will establish just and reasonable rates for the
markets in which the Commission has found that Buckeye axercises
significant market pcrser. The just and reasonable rate so
established will tThen setve as tne base rate to whici ndckeye
prepousad rate caps will apply to govern rate increases during
experimental period. With respect tc the markets in which
Suckeye does not exercise significant market power, there is no
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need for further investigation because competition can be relied
upon to restrain Buckeye's rates in these markets,

The Commission will permit Buckeve to implement its proposed
experiment, as modified by this order. In order tec implement
this experiment Buckeye nmust make a tariff filing in which it
sets out all of the terms of the experiment that will govern its
rates and rate increases during the experimental period. The
experimental period will begin after the Commission accepts the
tariff sheets for filing.

We now raspond to specific concerns raised by ATA and the
Commission Staff.

1. Rate Caps in Markets where Buckeve Lacks Significant
Market Power

AT2? argues that Buckeye's proposal could impose enormous
rate increzces costing its shippears milliions of dolliars (up to
$32 million accourding to AT2) without any justification, and its
shippers would be powerless to complain. This argument is not
pearsuasive. Buckeye's propcsal contains both a rate cap and a
rate trigger. Thus any individual rate increase exczeding the
rate trigger would be subject to fuil suspension and
investigation by the Commission, thereby creating an avenue cf
redress for thcose affected by excessive rate increases. 1In
markets where Buckeye lacks significant market power, it is
appropriate to permit Bucksye to maintain its real rate without
refund obligation. It should be noted that a rate increase
exceeding the GNF deflator, as proposed by Buckeye, is equivalent
tc an increase in Buckeye's real rate.

Staff argues that Buckeye's proposal, that its rate increase
e subkject to a cap of 15 percent over a two year period, should
be carefully reviewed by the Commissicn. Staff argues that in
competitive markets, price caps are not needed to achieva
economic efficiency, and in some instances, could preclude some
efficient transactions from taking place. As a genera!
proposition we agree with staff. However, as we explained
earlier, we accept the added protection against market power this
aspect cf Buckeye's prcposal offers. Thus, we agree with Buckeye
that the better course would be to monitor this issue during the
experimental period and to adjust the rate cap if necessary.

2. Rate Triggers

Staff expressed sevaral concerns with respect to the
cperation of the rate trigger. Staff guestions Buckeve's uzs of
such a broad based index of inflation as the GNP deflator for
tracking costs in the cil pipeline industry. Staff contends that
in a competitive market, prices track industry-specific and in
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some cases, region specific marginal costs, not the average rate
of increase of prices for the economy as a whole. ATA expressed
siniiar concerns. Buckeys argues that the approach reccmmended
by Staff would regquire substantial regulatory proceedings to
identify precisely what "market-kbasket" of gocds and services
should be used to establish a cost-based index. ‘

The Commission agrees with Staff that the GNP inflation

; measure will not precisaly track cost changes in the oil pipeline
L industry. Hcwever, the GNP deflator is a h1deﬁy~u5ed and well.
T understood broad-based index which we believe is a reasonable ¥
e index for price changes in a competitive market, especially for Y
, the limited term of th . Buckeye experinment. We see no compelling N
I reason to mandate an alternative in thic context, and we will
i accept this aspect of Buckeye's proposal.

e Statf also requests clarification on two issues. Fi
Stafl guestions whether the rate trigger will be applied in
= additricn to the cap. Buckeye coifiiuws thal eavh rate would be

. subject to both the rate cap and rate trigger. 7%/ Acccrdingly,
Buckeye must make this clear inm the tariff sheets it will file to
implement the experiment. Second, Staff maintains that the
nroposal should specify the time pariod over which the trigyer
increase would be calculated. We agree; the tariff must clearly
specity the time period. Staff also suggests that the 2 percent
addition to the GHP deflator needs further justification. We
think 1t is appropriate for Buckeye to have the flexibility it
proposes, %o increase its rates in the markets in which it dces
net have market power without justifying the increase as
necessitated by competitive circumstances, since this trigger, as
with the rate cap, simply provides added protection against the
exercise of market power.

-
i
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3. Sections 13 and 15(7) of the ICA

ATA argues that Buckeye's proposal violates Section 13 of
the [CA. The Commission doces not agree. As Buckeye noted,
Secticen 12(1) impeses a duty to investigate 2 complairnt cnly if
there 1s a reasonable ground for investigation. Under the
propcsal as adopted here, a shipper can establish reusonable
grounds for a complaint by showing either: (1) that a rate
increase exceeas the rate cap; (2) that the rate increase exceeds
the change in the GNP deflator and has not been justified by
Buckeye; (3) that the rate is unlawfully discriminatory under
Sections 2 or 3 of the ICA; or (4) that as a result of
substantially changed circumstances, Buckeye has acguired
significant market power in a relevant market and the prcposed
rate increase exceeds the standards for markets in which Buckeve

75/ See Buckeye's Reply at p. 18.
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L. exercises significant market pcwer. Thus, in adopting Buckeye's
. proposal, the Commission is setting general parameters for a
’ finding of reasonable grounds under Section 13(1) of the ICA.

ATA alsc argues that Buckeya2's proposal teo preclude
suspension and investigation by the Commission would viclate
Section 15({7) of the ICA. ATA argques Iurther that the proposal
. would strip the Commission of all authority to carry out its
- statutory responsibilities for any rate increase that did not
- exceed the change in the GNP deflator since the applicable rate
was last increased by two percent. Bickeye, on the cther hand,
argues that the Commission has broad a\ thority in determining
whether or not to investigate and suspend rate changes. As
Buckeye contends, ICA Section 15(7) authorizes the Commission to
investigate rate changes, it doces not regquire the Commission to
T investigate and suspend all rate changes. The dec<ision by the
o Commission to investigate or suspend is a discretionary one.
b Therefore, in aczcepting Buckeye's proposal, we are setting forth
— in advance how the Commission will exercise its discretion to

}gf; of the experiment.

4, Rate Caps for Markets where Buckeve has Significant
Market Power

ATA and staff expressed concerns with resvect to Buckeye's
proposgal regarding markets where Buckeye has significant market
power. The concarns raised by ATA were similar to the arguments
it made regarding Buckeye's propcsal for markats in which
Buckeye does not have significant market power which were
addressad above. Staff, however, expressed certain other
nisgivings with regards to this issue. First, Commission Staff
found that restricting individual rate changes to the "inner-
quartile range" of rate changes in markets where Buckeye dces not
have significant market power may not provide sufficient
flexibility. Buckeye nectes that Staff appears to suggest a
proader range for individual rate increases based upon a welighted
average cap for all rate increases in a less competitive market.
Citing Staff's Answer at 4-5,

Buckeye argues that the irner quartile range restriction was
designed to protect individual shippers in markets where Buckeye
has significant market power, while still allowing some pricing
flexibility. 76/ Buckeye submits that the "inner-quartile”

76/ That is, Buckeye would restrict its pricing flexibility in
markets where i1t has significant market power so that the
maximum rate increase allowed would not exceed the 75th
percentile of the entire range of price increases in markets
where it has no significant market power.
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range, which it claims strikes - halance between pricing freedom
and shipper protection is an appropriate part of an experimental
program. Buckeye contends that Staff's proposal may have merit,
but argues it would be bhest addressed after the Commission gains
some expevience under the Buckeye proposal.

The Commission'su chief concern with Buckeye's proposal for
price flexibility in 1ts markets where it does have significant
market power is that it would potentially allow Buckeye te act as
a discriminating monopolist. Thus, we are not willing to grant
Buckeye this pricing {flexibkbility. Instead, we will require that
any average decrease in rates in Buckeye's markets where it does
not have significant market power must be accompanied by a
corresponding decrease in all of Buckeve's rates in markets where
it does have significant market power. For example, if Buckeye's

rates in markets in which it does not have significant market
power decline by an average of % percent, then each 2f Buckeye's

rates in markets where it does have significant nmarket power must
also decrease by 5 percent. However, 1f Buckeye's rates in
markets where it does nct have significant market peower increase
cn average by 5 percent, Buckeye may increase any rate in marvkets
where it does have significant market power by no more than %
percent.

Staff alsc propoess to calculate the average rate increase
on a voliume weighted basis, instead of Buckeye's proposal to
exclude small volume movements from the calculactiosn. Buckeve
nctes that it also seeks to eliminate the possible Jdistortions
caused by rate increases con small volume movements. Buckeye
argues that for purposes of this experimental program, the use of
a minimum volume standard is simpler to administer than Staff's
preposal and effectively eliminates the influence of smali-~volume
novements.

As we stated previously, the Commission is concerned that
Buckeye's calculation of average price cculd give undue weight to
small volume markets and give Buckeye an incentive to manipulata
price in those markets for gain in its larger volume, markets
where it does have significant market power. Thus, we agree with
Staff that the use of a weighted-average cap is a viable
alternative to Buckeve's use of a minimum quantity threshold for
calculating the average rate increase.  Accordingly, Buckeye must
modify its provosal to use a weighted-average cap.

Staff is aliso concerned that Buckeye's proposal, even using
Staff's suggested volume weighted approach, "may provide Buckeye
with an opportunity %o wanipulate the average rate increase in
conpaetitive markets in its favor." Instead, Staff suggests an
al.ernative index of rate increases by Buckeve's conpetitors such
as pipelines, barges and trucks. Buckeye cbiects to this
proposal con both theoretical and practical grounds, Buckeye
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argues that Staff faills to consider that Buckeye's proposed index
is derived from Buckeye's rate changes in competitive markets.
Buckeye argues further that in competitive markets, the
"manipulaticon" feared by Staff simply cannot occur, the only
possible means of menipulaticn according to Buckeye, would be for
Buckeyve to substantially increases very low-volune rates to drive
up the average rate of increase in the markets where it does not
have significant market power. Buckeye submits that this
sceparic is inherently unlikely. Buckeye contends that any
pessibility of this ®manipulaticn™ has already been eliminated by
Buckeye's proposal to exclude smail volume novements from the
calculation., While Staffi's concerns with respect to this issue
may have consideraple merit, indices based upon competitor's
prices would not appear to be feasible, since there is no way to
ensure that Buckeye would have access o current and accurate
prices charged by its competitors. Furthermore, our requirement
t+hat Buckeye modify its proposal to calculate weighted average
price caps and to eliminate pricing flexibility in markets in
which it exercises significant market power zhould offer zdeguate
protection azainst any market manipulatiosn., Thus, we will
menitor Buckeye's wrice changas as a part ¢f the experimental
vrrogiram and rely on the changes in  markets in which it does not
have significant market power during tihis period.

Curing the experimental period, the Commissioen will require
Buckeye to submit annual reports, on January 20 of sach year,
detailing pricae and revenus changes under each of its tariffs in
all its markets and relevant GNP infiation calculations.
Specifically, for each tariff in each market, Buckeye must give
the initial rate ($/Bbl), volume (MBD), and revenue ($/yr.}.
Then, Buckeye wmust give any percentagye change in each rate during
each 12 month experimental period and corresponding changss in
revenue. Buckeye must alse show how it calculated applicable
price caps for its markets in which it dces have significant
market power for each experimental period.

The Commission will carefully evaluate any revenue losses in
Buckeye's markets in which it does not have significant market
power that are accompanied by substartial revenue gains in
Buckeye's moropely markets. Higher competitive rates and lower
competitive revenues, along with higher rates and revenues in
markets in which Puckeye does not have significant market power,
would strongly suggest market manipulation and the need for a
return to traditional regulation.

5. Rate Decreases

Staff argues that rates should not be allowed to fail below
marginal costs and further suggests that the burden of
demonstrating that any proposed rate is not below marginal costs
should be on the pipeline. Buckeye argues tnat Staf’'s proposal
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v is unnecessary and inappropriate. Although Buckeye agress that

' rates below marginal costs would be inefficient, Buckeve contends
that it has ne incentive Lo chialye sucihh rales, nor npas any party
alleged that any of its rates are below marginal costs. The
Commission is not persuaded by Buckeye's arguments. The primary
concern with placing the burden of demonstrating any alleged
unlawfulness on ccmplainants is that this might effactively
exclude any small complainant from being heard because the
process would be teco costly. The ICA places the burden of
showing justnezs and reasonableness of filed tariffs on the
company filing the tariffs and we see no need to deviate from
that standard. Thus, Buckeye's proposal is modified accordingly.

Iv. ATA'S COMPLAINT AS TO BUCKEYE'S RATES

On April 29, 1988, ATA filed a complaint requesting the
establishment of just and reasonable rates for the transportation
of aviation jet fuel by Buckeye and the ordaring of reparations
hack o January 1, 1297, ATA's complaint was [lled under
Sections 13{(1l), 18(1), 16(1) of the Interstate Commerce Act and
Rule 206 of the Commission's Rules of Practice and Procedure 18
C.F.R. § 385.206 (1930).

In its complaint ATA arques that the record developed in
this preoceeding (which is now referred to as Phase T)
democnistrates that the revenues Bucksye is recovering undexr its
current rates far exceed its cost of service. ATA asserts that
Buckeys is currently receiving revenues far ip excess of its
costs and that most, if not all, of Buckeye's current rates for
the transportation of aviation jet fuel are excessive, unjust and
unreasocnable. ATA further contends that even complete denial of
the rate increases proposed by PBPuckeye in this proceeding would
fail to provide adequate relief to ATA's member air carriers.
ATA argues that all shippers have a right teo transpertation under
just and reasconable rates, and that its member air carriers would
be dznied this right unless the Commission prescribes just and
reasonable rates and orders reparations for ewxcessive charges
made on or after January 1, 1987.
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ATA requested that the Commission address the complaint
along with the issues in Phase I of this proceeding to resolve:
{1} the dnstneanm and reacnnahlonece af all of Ruckeve'lae tariff
rates for tha transportation of aviation jet fuel, whether or not
an increase to any such rate has been proposed; (2) the just and
reasonable rate tc be t'.:reafter observed to the extent that any
of Buckeye's tariff rates for the transportation of aviation jet
fuel are found to be unjust and unreasonable; and (3) the
appropriate measure ¢f reparations (with interest) to be made to
ATA's member air carriers as relief from unjust and unreasonable
tariff rates charged for the transportation of aviation jet fuel
for the period from January 1, 1987 to the date that the
prescribed just and reasonable rates become effective.

ATA's complaint raises lissues that require investigation
with respect to Buckeye's rates in the markets im which the
Commission has found that Buckeye exercises significant market
power. As a first step. however, the Conmission must determine
in which of Rickeve'a releavant markets, as defined in Phase I of
this proceeding, ATA has standing to challenge Buckeye's rates.
That is, since ATA's cemplaint is limited tou the rates [or the
transportation of aviation jet fuel, the Ccmmission must
determine which rates are at issue, and further determine whether
the rates are for transportation te or in markets which the
Commission has found that Buckeye eaxercises significant market
power. Therefore, the Commission will reguire Buckeye to
identifiy which of its rates appiy to the transportation of ijet
fuel. ATA will then have an opportunity to respond.

Once the Commission knows the precise rates at issue the
Comnmission will be able tc determine the markets at issue.
The coeomplaint will be dismissed as to those markets that have
been found in Phase I of this proceeding to be markets in which
Buckeye does not have significant market power. The rates in
those markets are deemed to pe just and reasonabie. The
Commission will then be able to proceed with consideration of the
werits of the complaint as to the rest of the markets in which
ATA has standing, and to a determination as to the justness and
reascnableness of Buckeye's rates in those markets and whether
reparations are appropriate. Cnce a final determination is made
as to just and reasonable rates, the methodolcogy adopted in Phase
IT of this proceeding for setting Buckeye's rates will be applied
to those rates in each market in which Buckeye can exercise
significant market power. Until that time, the Phase II
methodology will be applied toc the rates currently in effect,
subject to refund.
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The Commission orders:

I ioni is alfirmed in part and reversed in

scisi
he discussion contained in the body of this

a4 B
TS A

(A} The +
part consistent w
order.
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(B) Buckeye's proposed experimental program is accepted for
a three year period consistent with the discussien contained in
the body of this order, and Buckeye must make a tariff filing
that sets out the proposal in detail.

(C) Within 21 days of the date of this order, Buckeye must
identify its rates that awvly to the transportation of jet fuel.
ATA may respond tc the identification filed by Buckeye within 10
days thereafter.

By the Commission.

{SEAL)

s kT

f e L 1 7
Linwood A, Watson, Jr.,
Acting Secretary.
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MCLER, Commissioner, dissenting jr part:

I agree with the Commission's decision and findings in Phase
I of thesse proceedings analyzing Buckaye's market power in its
various markets and the end result of the Commission's decision
in Phase II of these proceedings fixing the rate methodnlogy for
Buckeye to use in the future. I am convinced that the requisite
showing has been made that, under the conditions imposed by the
Commission taken as a whole, the end result reached here is just
and reasonable. I dissent from those parts of +he Commission's
order which suggast that even less regulation may be appropriate
in this case.

Section 1(%) of the Interstate Comwrerce Act (ICA) requires
that all rates charged for oil pipeline transportation "shall be
just and reasonable." Under Section 13(1) of the ICA, any person
may compiain of a pipeline’s action or rate and "{if] there shall
appear to be any reasonable ground for investigating said
complaint, it shall be the duty of the Commission to invesiigate
the matters complained of in such wanner and by such means as it
shall deem proper.¥® Under Section 15{i} of the ICA, the
Commission is authorized '"to determine and prescribe what will be
the just and reasonable" rate for such transportation services.

There can be no question that the Commissicon may discharge
its statutory obligations without resort to the traditional rate
review process. However, in doing so, the Commission must show,
*that under current circumstances the goals and purposes of the
statute will be accomplished through substantially less
regulatory oversight." Farmers Unicn II, 734 F.2d at 1510.

In Buckeye I, citing Farmers Unjocn II, the Commission
described the paranmeters for the apprecach it could use to
regulate ¢0il pipeline rates:

[Tlhe Commission clearly could, if
competitive circumstances warrant, require
only generalized cost data for il pipeline
ratemaking if i+ can be demonstrated that the
resulting rates from such an apprecach would
satisfy the Jjust and reascnable standard. . .
. The competitive forces warranting such
light-handed regulation would have to ke
cleariy identified and must b2 shown to keep
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prices at a just and reasonable level to
ensure that the Commission <an protect

shippers from unreasonable rates under the
ICA.

44 FERC 4 61,066 at p. 61,185 (1988). Fundamentally, there nust
be "a substantial evidentiar, predicatse on which tc determine
that competition in relevant markets will operate as a meaningful
constraint on the invelved pipeline.™ Jd. at p. 61,186.

In this case we find there are two different types of
markets: those in which Buckeve lacks significant market power,
and those in which Buckeye has significant mavket power.
Nonetheless, for both, we provide the same answer and adopt the
general outlines of Buckeye's proposal: 1/ (i) over the next
three years individual rate increases will not excsed a “gcap" of
15 percent over any two~year peried:; and (ii) individual rate
increases will be allowed to become effective without suspension
or investigation if they do not exceed a "triqger" which is the
change in the GNF deflator cince the rate was last increased plus
2 percent. Additicnally, as (o those markets where Buckeye lacks
significant market power, we find the current rates to be just
and reasonable. 2/

As a result, with this order we find that Buckeye may iwupose
rate increases in all of its markets without refund nbligation up
to the "trigger" point. We also describe the general paraneterm
for a finding of “reasonable grounds" under Section 13(1) to
investigate complLaints for rate increases in both tyvpes of
markets. If a rate increase is below tae trigger point, there

1/ The Commission, quite properly, requires certain adjustments
to Buckeye's plan to blunt the pcossibiliity of cross-market
subsidization. Additicenally, and correctly in my view, the
Commission allows the revised plan to proceed, supbject to
annual reporting requirements, for only three years and only
after the filing of detailed tariffs which we will examine,

2/ As to those maikets where Buckeve does exercise significant
market power (Cleveland, Rochester, Syracuse-Utica,
Binghampton-Elmira} or might exercise such power (New York),
the matter of the current rates -- as opposed to future rate
increases -- might be set for hearing depending upon whether
the customer/parties have standing to raise the issue.

(Slip Op. at 40.) This leaves open the prospect that, as to
some of these markets, future rate increases will be allowed
as if the underlying rates are just and reasonable. I have
serious reservations about guch ratemaking by default.
Howaver, my reservations are tempered by the fact that
customers remain free to litigate these underlying rates in
futurs cases.
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will be no investigation; if above the trigger point but below
the cap, there may be an investigation if Buckeye has not
"justified" the increase. (S8Slip Op. at 35-36.) 3/

trigger. These provisions -- the rate cap and the trigger -~- are
not, as the majority states, merely an "added safeguvard" (Slip
Op. at 33, describing the cap) or "added protection" (Slip Cp. st
35, describing the trigger and the cap). They are, for me,
necessary to ensure that we provide for just and reasonable
rates.

At bottom, I disagree with the fundamental assumption made
by the majority that, on this record, competition alone can be
relied upon to restrain Buckeye's rates where it lacks
significant market power. (Slip COp. a2t 33 and 34.) As the order
correctly notes, "judgement plays an important role in
determining whether markets are competitive" (Slip Op. at 33).
More importantly, however, judgement determines whether markets
are ccmpetitive enough to warrant the sort of rate flexibility we
allcw Buckeve. That nt The markets we
decm competitive encvigh today may not be tomorrow. The rate cap
and trigger thus work to provide a necessary backstop.

I also disagree with the majerity's endorsement, even as an
"experiment", of regulating markets where Buckeyve has significant
marhel power 0y reierencing markets where it lacks that power.
(Slip Op. at 33.) This ig a seriocus step which cuts pew, untried
aground and has no factual support on the record befare us, 4/
First, there is no factual basis for assuming that any rate
increase Buckeye can impose in markets where it lacks significant
market power translates into allowaklie costs for all of its
markets. Nor can this apprcach ke justified by assuming that,
because "a sizeable portion of Buckeye's total deliveries" are in
narkets where it lacks significant market power (Slip Op. at 33),

Additionally, ohe may compiain and have set for investi-
gation whether the rate is unlawfully discriminatory or
whether the competitive situation has changed significantly.
{8lip Op. at 35-36.)

A similar approach was a Key element in recent legislation
introduced in the Congress to deregulate the o0il pipeline
industry. The legislation was not enacted. Congress alone
has the authority to deregulate the industry. Unless and
until it does so, this Commission is obligated to ensure
that rates charged are just and reasonable as required by
the regulatory regime of the ICA.
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these then becomne the appropriate yardsticks fer ensuring just
and reasonable rates for all markets. R/

when we find that Buckeye can, in certain markets, "exercise
significant market power® we find that, as to those markets,
Buckeye has monopoly power. ' The rate cap ard trigger thus are
necessary to impose a proper discipline in those markets. They
ensure that, even if Buckeye has significant markst pcwer, 1t
cannot =xXercise tn3t power. This is precisely the sort of
monitoring mechanism necessary to ensure that rates remain within
a zone ef reasonableness.

In summary, when we rely on competitive markets to ensure
iust and reasonable rates we must act to ensure that, as to ail
of its markets, Buckeye cannot enjoy the force of its market
power and that its rates are just and reasonable. The reguiatory
scheme the Commission develops must Yact|{] as a monitor to see if
this occurs or to check rates if it does not." Farmers Union IT,

734 F.2d at 1502. On the record we have here, the rate cap and
trigger are necessary to do preciseiy that.

I, ol A, PRy

E}izabeth Anne Moler
¥ Commissioconer

5/ The idea appears to bs that, hecause a large portion of
purkeve's husiness is subject to competition, there is
(proporticnally) less likelihood that Buckeye will
successfully subsidize losses in those markets with price
increases in markets where it does not face significan
competitinn. However, such a criterion carnnot, alcne,
provide adequate protection. As the order properly
recognizes (S5lip Op. at 33 and 36-39) additicnal
safequards are required to ensure there is no market
cross-subsidization.

In addition, the facts don't warrant applying the assumption
here. A critical compconent of the analysis of Buckeye's
markets is missing. In actual numbers, 12 of the 16 rarkets
in which Buckeye ships in are markets where Buckeye lacks
significant market power. (Siip Op. at 17-25.) Thes2 12
markets account for a little over 62% of Buckeye's
deliveries into BEA's. (Exhikit S-7 (revised).) However,
this analysis is marred because the impact of Buckeye's
deliveries within the New VYork, "intra market" BEA, while
contested, is rot known. (Slip Op. at 25.) Thus we have no
proper basis for assuming that a "sizeable portion" of
Buckeye's business is in competitive markets.




