Suncor Energy Marketing, Inc. and Suncor Energy (U.S.A.) Inc.
V.
Platte Pipe Line Company

Frontier Oil and Refinii  Company

Platte Pipe Line Company
Platte Pipe Line Company (consolidated)
ORDER FOLOWING TECHNICAL CONFERENCE, CONSOLIDATING
PROCEEDINGS, DENYING COMPLAINTS, REJECTING TARIFF, AND

REQUIRING ADOPTION OF NEW PRORATIONING PROCEDURE

132 FERC 4 61,242 (2010)

Prior to the instant consolidated case, in essence, Platte Pipe Line Company (Platte) sought
approval of a prorationing program for two segments of a crude oil pipeline system; one segment ran
from Casper, Wyoming to Guernsey, Wyoming, and the other segment ran from Guernsey to Wood
River, lllinois, a major refinery location. The need arose because of frequent oversubscription on the
system. On April 19, 2006, Platte had filed to change its pro-rata-nominations approach of prorationing
both segments, to a hybrid program in which the Casper-Guernsey segment would continue under the
pro-rata approach but the Guernsey-Wood River segment would switch to a historical-volumes
approach. Other features of the proposed prorationing program included a New Shippers class for
which 10 percent of capacity was set aside, and a Historical Shippers class for which 90 percent was set
aside. Further, a New Shipper could become a Historical Shipper by meeting certain volume shipping
requirements within a six-month period and if the pipeline segment had not required prorationing for a
minimum of one month. The Commission approved. Three years later, with oversubscriptions
persisting and after Platte had to prorate the two segments at one time, Platte and some of its shippers
were dissatisfied with the hybrid program. Certain shippers filed two complaints under the Interstate
Commerce Act and the Commission ordered settlement mediation. After months of mediation with no
resolution, Platte filed a new proposal which was a historical-delivery-by-defined-destinations approach;
that approach applied to both segments of the system. The Commission ordered a technical
conference. Certain shippers subsequently filed a proposal for both segments that was a different
historical-shipments approach. The Commission consolidated the open proceedings, and in the instant
case, approved the shippers’ proposal with madifications.
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Wyoming, and Denver areas. Plate also receives substantial additional volumes :
Guemnsey for delivery downstream at Wood River; however, Platte’s pipeline capacity
decreases from approximately 163,000 barrels per day (bpd) on the upstream Casper-
Guemnsey Segment to approximately 143,000 bpd on the downstream Guernsey-Wood
River Segment. As a result of these and other factors discussed below, prorationing on
Platte’s pipeline system has been the subject of contention etween Platte and its shippers
for several years.

111. Backgre—g ~f Prorationing ~~ ™'1t*~’5 Pipeline System

5. 71 > proceedings in Docket No. IS06-259-000 provide insight into the current
disputes relating to prorationing on Platte’s pipeline system.

6. On April 19, 2006, Platte filed Supplement No. 7 to its FERC Tariff No. 1456,
proposing to implement historically-based prorationing only on its Guernsey-Wood River
Segment. Platte explained that its then-current prorationing procedure applicable to both
segments allocated capacity monthly on a pro-rata basis, i.e., based on the shippers’
respective nominations as a percentage of available capacity.

7. Platte stated that Supplement No. 7 would allocate capacity among New Shippers
and Historical Shippers based on a rolling six-month historical volume average. Platte
defined New Shippers as those moving injection volumes in four or fewer of the six
months used in the historical calculation. Platte explained that a New Shipper would
remain in that category until it had shipped volumes in a minimum of five of the six
consecutive months used in calculating the historical period for any particular month and
if the pipeline segment had not required prorationing for a minimum of one month. Platte
defined Historical Shippers as any shippers other than New Shippers.

8. Platte asserted that, since the third quarter of 2005, it had received steadily
increasing nominations on its system from both domestic and Canadian crude oil sources,
which contributed to an oversubscription of capacity on its pipeline to Illinois
destinations and significant price differentials, enabling shippers to engage in
gamesmanship with their nominations. Platte pointed out that it began prorationing in
December 2005 at a level of nine percent. However, Platte stated that total ex-Guernsey
nominations increased from 135,000 bpd in September/October 2005 to 296,000 bpd in
April 2006. ’

9. Platte stated that it presented its shippers with two historically ased prorationing
procedures in early 2006 in response to shipper requests. According to Platte, the -
percent ship-or-pay provision applicable during prorationing imposed a small and
ineffective penalty. Thus, Platte argued that historically-based prorationing was
necessary in addition to the ship-or-pay rule. Platte claimed that Supplement No. 7
would help prevent further gamesmanship by shippers that might be trying to build
art...cial throughput positions in anticipation of historically-based prorationing.
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13. I the December 19, 2006 Order, the Commission recognized that the intervenors
generally supported Platte’s proposal as the most workable solution to the capacity
allocation problem, although they differed on various aspects of the proposal. In
particular, the Commission cited one intervenor’s assertion that the prorationing
difficultic at that time resulted from Kinder Morgan Canada, Inc.’s (Kinder Mo )
expansion of the Express system without providing for adequate takeaway capacity on
Platte.

14.  Inthe December 19, 2006 Order, the Commission emphasized that there was no
single prorationing policy that would satisfy all of the competing interests on Platte’s
system, although there could be a number of different methods that might be appropri: 3
for the system. The Commission pointed out that additional capacity on Platte’s system
likely would be the most effective means of alleviating the prorationing difficulties, t
the Commission explained that it lacked statutory authority to require such an expansion.

15. The Commission found that Platte’s proposed rolling historically-based
prorationing methodology would permit changes in the shipper mix and the shippers’
entitlements over time. The Commission stated that the fact that shippers might not be
able to move the volumes they wished to move on Platte’s capacity-constrained system
did not violate the pipeline’s common carrier obligation, which requires that carriers
provide transportation service “upon reasonable request therefor.” However, the
Commission also found merit to certain modifications proposed by Platte that would
allow New Shippers to become Historical Shippers even during periods of prorationing
and would limit the ability of shippers to game the system through the use of affiliates.

16. The Commission stated that, while Platte’s proposal gave consideration to past
volumes shipped on its system, the Commission would not require Platte to accommo: e
certain shippers’ speculation concerning levels of volumes they might wish to tran ort in
the future. The Commission concluded that the historically-based prorationing
methodology proposed by Platte, as modified, was reasonable in affording all existing
and potential shippers the ability to increase their volumes.

17.  The Commission also accepted Platte’s proposed 10-percent allocation reserved
for New Shippers, finding it just and reasonable because it provided an opportunity for a
greater number of shippers to attain Historical Shipper status, while at the same time
providing sufficient protection for the Historical Shippers because they would retain
access to 90 percent of Platte’s capacity, with the possibility of access to more capacity if
the New Shippers did not utilize the entire 10-percent set-aside. Additionally, the
Commission accepted a three-percent cap applicable to an individual New Shipper.

> Interstate Commerce Act (ICA) section 1(4), 49 App. U.S.C. § 1(4) (1988).
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Suncor filed the Shippers’ Proposal, which would allocate capacity on both segments on
the basis of shippers’ historical shipments. It is clear from the pleadings submitted in the
Complaint Proceedings and the instant proceeding addressing the Pipeline Proposal that
the Current Procedure with its dual prorationing methodologies is no longer a satisfactory
means of prorationing capacity on Platte’s system.

22.  As discussed below, the Commission denies the complaints, finding that Platte’s
application of the Current Procedure in March and April 2009 was based on a reasonable
interpretation of that procedure. However, the Commission also concludes that Platte has
failed to demonstrate that, going forward, the Pipeline Proposal will be just, reasonable,
and not unduly discriminatory. Platte’s efforts to justify this replact :nt of its Current
Procedure are based largely on irrelevant and generally unsupported claims that the
pipeline’s competitive position is being jeopardized by the alleged arbitrage of current
shippers’ transportation entitlements and that it seeks to protect potential shippers that do
not have historical allocations on the pipeline. Further, the Pipeline Proposal would
violate Platte’s ICA section 1(4) common carrier obligation to provide transportation
upon reasonable request, as well as the prohibition against any undue or unreasonable
preference established in ICA section 3(1). Finally, the Pipeline Proposal, which is based
on the history of transportation to certain defined Destinations, is unprecedented,
cumbersome, and vague, and it affords the Destinations unwarranted and improper
control over transportation on Platte’s pipeline system.

23.  The records in the three captioned proceedings support a Commission
determination that the Current Procedure is flawed and must be replaced, and because the
Pipeline Proposal is not just and reasonable, the Commission has examined the Shippers’
Proposal and directs Platte to adopt that historically-based prorationing procedure on oth
segments of its pipeline system, as discussed below.

B. Prorationing on Qil Pipelines

24.  The purpose of a prorationing procedure is to allocate constrained pipeline
capacity among shippers in an equitable manner that is consistent with the common
carrier obligation established in ICA section 1(4), the section 1(6) prohibition of unjust

749 App. U.S.C. § 1(4) (1988) provides in part: “It shall be the duty of every
common carrier subject to this chapter to provide and furnish transportation upon
reasonable request therefor. . . .” See Belle Fourche Pipeline Co., 28 FERC 61 50
(1984) (summarizing the history of the common carrier obligation and rejecting tariff
provision that would allow the carrier to refuse service to a shipper even if other shippers
already have tendered volumes that would utilize the entire capacity of the pipeline). 1a
later case, Texaco Pipeline Inc., 74 FERC 961,071, at 61,201-02 and n.5 (1996)
(Texaco), the Commission rejected a tariff provision that would designate a portion of the

(cc  w L)
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pro-rata and historically-based prorationing procedures are the most common, the
Commission does not limit pipelines to strict versions of these two methodologies.*

("~mplaint Proceedings

27. Complainants assert that Platte’s actions in March and April 2009 violated the
ICA, including sections 1(4), 1(6), and 3(1). Complainants further argue that Platte  led
to apply its Current Procedure in accordance with the Commission’s orders in  ocket
No. IS06-259-000, which are discussed above. However, if the Commission finds t]
Platte acted in accordance with its Current Procedure, Complainants ask the Commission
to require Platte to modify the Current Procedure to establish historical apportionment on
the Casper-Guemnsey Segment so that both segments will be subject to the same
prorationing procedure. In the alternative, Complainants ask the Commission to require
Platte to provide for nominations-based pro-rata prorationing on both segments of the
pipeline.

28.  Flint Hills Resources, LP (Flint Hills) filed a motion to intervene and an answer in
opposition to Suncor’s complaint, stating that the relief requested by Suncor could
adversely affect Flint Hills’ access to pipeline capacity needed to supply its Pine Bend
Refinery and undermine the historically-based methodology approved by the
Commission in the December 19, 2006 Order. Flint Hills also asserts that any change 1
the existing methodology should be implemented prospectively. The Wyoming Pipeline
Authority (WPA) filed a motion for leave to intervene out of time and a request for a
technical conference. EnCana Marketing (USA) Inc. (EnCana) and Frontier filed
motions to intervene, and Cenovus Marketing (USA) Inc. (Cenovus) filed a motion for
leave to intervene out-of-time.

29.  ConocoPhillips Canada (BRC) Ltd., EnCana, and Suncor filed motions to
intervene in the Frontier complaint proceeding. WPA filed a motion to intervene and a
request for appointment of a settlement judge. Cenovus filed a motion for leave-
intervene out-of-time.

Y For example, in CCPS Transportation, LLC, 121 FERC ¥ 61,253 (2007), reh’g
denied, 122 FERC 9 61,123 (2008) (CCPS) the Commission accepted a proposal that
reserved a portion of the pipeline’s expansion capacity to firm shippers paying a premium
rate pursuant to Transportation Services Agreements, but also required the pipeline to set
aside a portion of the capacity for new shippers. The Commission determined that the
pipeline’s open season for the expansion capacity afforded all prospective shippers an
equal opportunity to enter into such firm agreements, observing that shippers who cho
not to do so had the flexibility to ship on the pipeline in any month, but would pay less
for non-firm service.
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they contend that a shipper would be prorated once on each segment it uses, simil: to e
p cessu | when there is prorationit on multiple segments of a pipeline path utilizing
more than one carrier. Complainants add that nothing in the Current Procedure indic es
that the Casper-Guernsey shippers as a group are limited to their total historical
shipments.

34. omplainants further maintain that the Current Procedure recognizes that volumes
traveling to Wood River may originate from Casper and contribute to the need for
prorationing on the Casper-Guernsey Segment. Despite that, they continue, Platte’s
insistence that Casper-Wood River volumes can be subject only to the Guernsey-Woc
...ver allocation rules leads to absurd results. For example, they state that, under Platte’s
interpretation, all 143,000 bpd of capacity (with 130,000 bpd injected at Casper) on the
Guernsey-Wood River Segment is allocated by the historical method. However, noting
that the Casper-Guernsey Segment capacity is limited to 125,000 bpd because of
government-imposed flow restrictions, Complainants explain that Platte would have to
allocate 5,000 bpd more on the Casper-Guernsey Segment than actual capacity allows.
Further, continue Complainants, because Platte will not prorate these barrels twice, it
wol | not be able to reduce the barrels scheduled for the Casper-Guernsey Segment to a
volume that it actually could transport on that segment. Thus, Complainants assert that
shippers nominating volumes on the Casper-Guernsey Segment for Guernsey delivery
would be completely shut out of the segment based on the improper preference afford
Wood River shippers on the Casper-Guernsey Segment.

35. Complainants state that the May 19, 2006 Order indicated that the Casper-
Guernsey Segment would continue to be prorated based on a pro-rata share of
nominations."”” Complainants also point to Platte’s statement in Docket No. IS06-259-
000:

Frontier’s volumes, by its own admission, move overwhelmingly,
indeed for years almost exclusively, west of Guernsey [i.e., on the
upstream segment]. Although Frontier claims that it may transport
more volumes east to its Kansas refinery, it has not done so in the
past, and it is purely speculative that Frontier may move sufficient
vc 1mes east of Guernsey [i.e., on the downstream segment] to be
significantly affected by the proposed rules at some point in the

15 May 19, 2006 Order, 115 FERC § 61,215, at P 1, 4 (2006).
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38. Complainants argue that Platte’s application of the Current Procedure is not a case
in which the preferred shippers have taken on additional contractual risk, such as by
means of throughput and deficiency agreements used to finance expansions of p eline
infrastructure. Moreover, Complainants state that the through shippers do not pay a
premium rate as did the CCPS shippers, and it is not a sufficient distinction that the
preferred shippers purchase transportation from Platte on both segments rather than «

o1 /one segment. Complainants argue that permitting a common carrier to tie
preferential treatment on one segment to a shipper’s purchase of transportation on anot
segment could lead to abuse, such as compelling an upstream-segment shipper to
purchase downstream-segment capacity that it does not need so it can have reason
access to the pipeline’s upstream capacity. In contrast, continue Complainants, their
interpretation of the Current Procedure would afford shippers on the upstream segment a
variety of options for the ultimate destinations of their shipments rather than favoring the
shippers that ship on both of Platte’s segments.

39. Complainants also assert that the courts have established rules of construction for
the interpretation of tariffs. For example, Complainants state that the terms of a tariff
must be taken in the sense in which they are generally used and accepted.””
Complainants further state that a tariff should be strictly construed against the carrier
because the carrier drafted the tariff and, therefore, any ambiguity or doubt should be
decided in favor of the shipper.”* Complainants add that published rules relating to tariffs
must have a reasonable construction and should be interpreted in such a way as to avoid
unfair, unusual, absurd, or improbable results. However, even if the Commission
determines that Platte applied the Current Procedure in accordance with its terms,
Complainants assert that the Commission should order Platte to cease and desist from
using the Current Procedure so as to prevent an unjust, unreasonable, and unduly
discriminatory result in favor of certain shippers.

b. Platte

40. Plat responds that the pertinent provisions of its Current Procedure have
remained unchanged since it submitted its compliance filing following the

[ :ember 19, 2006 Order. Platte emphasizes that the provisions took effect by operation
of law in the absence of protests.

2! Penn Central Company v. General Mills, Inc., 439 F.2d 1338, 1340 (8" Cir.
1971) (Penn Central).

22 14 at 1341.

314
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44.  Platte asserts that, under conditions like those present in March and April 2009,
Complainants’ approach would create unfair and discriminatory results for the long-haul
shippers. Platte contends that this would be compounded by the fact that, because the

;t round of prorationing is based on historical volumes, the lo1 haul shippers would
be unable to nominate volumes higher than those historical volumes during the
prorationing process. In contrast, however, states Platte, the short-haul shippers wo 1 e
free to game the system by nominating far higher volumes than they might expect to
receive because they would not be constrained by the historical volume limit ap] cable
to the long-haul shippers.

45.  Citing the principles of tariff interpretation found in Penn Central®® and

Trans Alaskan Pipeline System (Trans Alaskan),?® Platte disagrees that the tariff must be
construed in favor of the shippers. Platte maintains that a tariff provision must be
implemented in light of “the factual situation upon which it is sought to be impressed,” in
a manner that will “avoid unfair, unusual, absurd or improbable results,” and such that it
“conforms to the intentions of the framers of the tariff.”’

46.  Platte asserts that Complainants ignore the need to apply Item 8 in light of the fa
that the prorationing of shippers moving along the entire length of the pipeline shor 1be
consistent with the fundamental rationale of the Commission’s December 19, 2006
Order. According to Platte, it is incorrect to compare Platte’s prorationing approar >
the types of capacity allocation recently rejected by the Commission, such as in
Enbridge,28 CCPS.,” and Mid-America® Platte argues that the key issue in all of these
cases was whether the pipeline’s award of what would be considered “firm” capacity to
shippers that executed long-term contracts of a particular type reserved the capacity for
their use as a matter of contract right versus non-contract shippers. Moreover, continues
Platte, the contrast between the issue in this case and that found in the cited cases is

25 439 F.2d 1338, 1340-41 (8™ Cir. 1971).
26 57 FERC 1 63,010 (1991).

27 Penn Central Company v. General Mills, Inc., 439 F.2d 1338, 1340-41 (8" Cir,
1971); National Van Lines, Inc. v. United States, 355 F.2d 326, 332 (7™ Cir. 1966);
Glickfield v. Howard Van Lines, Inc., 213 F.2d 723, 727 (9th Cir. 1954); A.E. West
Petroleum Co. v. Atchison, T. & S.F. Ry, 212 F.2d 812, 816 (8th Cir. 1954).

28 124 FERC { 61,199.
% 121 FERC ¥ 61,253.
% 116 FERC 1 61,040.
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Current Procedure. They did not seek rehearing of the December 19, 2006 Order and d
not contest Platte’s compliance filing. Perhaps the contrasting interpretations of tl
Current Procedure did not become clear until prorationing actually became necessary on
both segments of the pipeline in 2009, but at any rate, Complainants had ample
opportunity to review the Current Procedure and challenge its potential application
during the 2006 proceedings.

50.  Platte states that, when it determined that prorationing was required on oth
segments of its pipeline system in March and April of 2009, it applied the Cu  at
Procedure by first prorating on the historical basis all ex-Casper and ex-Guernsey
volumes destined for any tariff delivery point east of Guernsey. When additional
prorationing became necessary, Platte states that it prorated the remaining volumes
nominated for delivery on the upstream Casper-Guernsey Segment on a pro-rata basis in
accordance with the procedure established in section 10.ii.*2

51.  In contrast, Complainants argue that Platte should have prorated its syster  y first
prorating the Guernsey-Wood River Segment based on the historical procedure, purs int
to Items 9 and 11 of the Current Procedure,* and second, by prorating all volumes

32 10. Casper-Guernsey Segment:

11. Pro Rata Allocation — For any Month, if the Carrier determines that
Nominations exceed its capacity, then the Carrier will determine the
capacity available in that Month. In the event that Binding
Nominations for that Month exceed the capacity available, such
capacity shall be allocated to Shippers on a pro rata share of capacity
available. . . .

39,  Methodology — In a month where the Carrier determines the requirement
for Platte Pipe Line to be prorated, ALL Shippers nominating to tariff
delivery points on the affected segment(s) of the Platte Pipe Line will have
their nominated volumes prorated at the Platte injection point at the level of
prorationing in the affected Pipe Line segment. . . .

11.  Guernsey-Wood River Segment:

1. Capacity Allocation — Capacity will be allocated as follows: 10% ¢
capacity to New Shippers and 90% of capacity to Historic Shippers.
Any individual New Shipper will not be allocated more than 3% of
capacity.

on 1
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particularly the words “will be prorated based on the prorating methodology below,” is
the basis of the current dispute between Platte and the Complainants. “[T]he prorating
methodology below” could be read to include both the historical methodology applic: le
to the Guernsey-Wood River Segment and the pro-rata methodology applicable to the
Casper-Guernsey Segment. However, the wording of section 8.c. makes the prorationing
of the Casper-Guernsey Segment secondary to the prorationing of the Guernsey-Wood
River Segment if both segments require prorationing.

54. The Commission finds that it is reasonable to interpret section 8.c. ; follov

(1) the Guernsey-Wood River Segment must be prorated first in accordance with the
historical methodology, even if the volumes to be transported east of Guernsey «  zinate
as far west as Casper; (2) if Platte determines that additional prorationing is required, it
must calculate the Casper-Guernsey capacity remaining after the long-haul shippers’
prorated volumes are deducted from the total capacity of that segment; and (3) the
remaining capacity must be allocated on a pro-rata basis for transportation that is limited
to the Casper-Guernsey Segment.

55.  Section 9 of the Current Procedure states that, in a month when the pipeline is
prorated, “ALL shippers nominating to tariff delivery points on the affected segment(s)
of the Platte Pipe Line will have their nominated volumes prorated at the Platte injection
poi at the level of prorationing in the affected Pipe Line segment. . . .” This section
does not preclude Platte’s interpretation and application of the Current Procedure as it did
in 2009. It is reasonable to interpret this section to allow long-haul shippers to be
prorated pursuant to the historical methodology applicable to the Guernsey-Wood River
Segment and likewise to prorate the Casper-Guernsey Segment shippers in accordance
with the pro-rata procedure applicable to that segment. This interpretation would 1 ke
section 9 consistent with section 8.c., although it does not specify that the Casper-
Guernsey Segment shippers will be allocated only the amount of capacity remaining a r
the »mg-haul shippers’ allocations are deducted from the capacity of the Casper-
Guernsey Segment.

56. The Commission also rejects the claim that Platte’s two segments are comparable
to multiple segments on different pipelines and, therefore, that long-haul shippers should
be subjected to separate prorationing on each segment. Section 6.1 - Nominations of
Platte’s tariff makes it clear that all shippers, whether long or short-haul, nominate
volumes only once for transportation on Platte’s system. That section states as follows:

On or before Carrier’s Monthly Nomination date, Shipper shall provide
Carrier with a Nomination on the prescribed Nomination Form including
the volume of Petroleum or Crude Oil to be shipped for the following
Month, the Receipt Point(s), the Delivery Point(s) and type(s) of
Petroleum and Crude Oil. Shipper shall, upon notice from Carrier, also
provide written third party verification of the availability of its st—==1y of
Petroleum or Crude Qil and of its capability to remove such Petroleum or
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reply cc __nts. As stated above, both Suncor and Frontier were active parties to the
proceedings in Docket No. IS06-259-000 and could have sought rehearing of the
December 19, 2006 Order following the technical conference or challenged the
compliance filing if they believed that the Current Procedure was uncleara  the p
means of allocating capacity in the event that both segments of Platte’s pipt 2 required
prorationing. However, the Current Procedure went into effect in December 2006 and
the construction and application of section 8.c. remained unchallenged until after 1 tte
applied it in March-April of 2009.

60. ( _ ainants cite a variety of Corr  ssion decisions in support of their argu1  t
that it 1s unduly discriminatory and preferential for a common carrier pipeline to gras
certain shippers preferential access to capacity without offering the capacity to all
similarly-situated shippers of like commodities. For example, Complainants state that; in
Enbridge,” the pipeline proposed to exempt shippers from prorationing if they signed
throughput and deficiency agreements. According to Complainants, the Commission
rejected the proposal, holding that such an exemption would be unjust, unreasonable, and
unduly discriminatory under the ICA and applicable Commission precedent.?®
Additionally, Complainants cite Texaco, in which the Commission rejected a propos: to
exempt a large percentage of the pipeline’s capacity from prorationing so that it could
serve 1t3s9 contract shippers, regardless of the volume that non-contract shippers might
tender.

61.  Platte has not exempted the long-haul shippers from prorationing, instead first
prorating those shippers based on the historical methodology adopted for the Guernsey-
Wood River Segment in the 2006 proceedings. Further, Platte has not reserved a specific
amount of capacity for the long-haul shippers. As Platte points out, since January 2007,
shippers transporting volumes to destinations east of Guernsey have not been able to
nominate all the volumes they wished to nominate because the volume assigned to each
shipper is constrained by that shipper’s rolling six-month average of volumes moved, as

37 Enbridge (U.S.) Inc., 124 FERC § 61,199, at P 30 (2008).
8 1d. P 37.
¥ Texaco, 74 FERC 961,071 at 61,201 and n.4. The Commission eld as follows:

[T]he tariff grants an unreasonable preference by designating
a portion of the pipeline for the exclusive use of a special
class of shippers. This preference takes the form of a
guarantee of service, which, in effect, denies access to other
shippers. Thus, the tariff violates the common carrier
obligation to provide service upon reasonable request.
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fact that future application of the Current Procedure may be unjust and unreasonable for
both long and short-haul shippers. Accordingly, the Commission denies the com; iints
and turns to an analysis of the Pipeline Proposal and the alternative Shippers’ Pri  osal.

D.  Pipeline Proposal

1. Tariff Titina
—_— »

66. Inits January 20, 2010 filing in Docket No. IS10-108-000, Platte emphasizes 1
the Commission has not required a generally-applicable prorationing procedure.” Platte
s’ ‘es that the Pipe’” Proj :al combines aspects of the two distinct prorationing
methodologies currently effective on its pipeline segments, but applies the new
methodology to both segments.

67.  Specifically, continues Platte, it will retain the allocation of capacity on the basis
of historical volumes, but will do so on the basis of delivery patterns, i.e., historical
volumes delivered to defined Destinations, rather than based on the history of all volumes
transported within a segment for the account of individual shippers.** Platte explains that
the allocation of capacity to each defined Destination will be determined by the highest
five (later revised to four) months of the preceding six months or a minimum of five
percent.45 Additionally, Platte states that capacity allocations to individual shippers will
be based on their historical pro-rata shares of nominations to each Destination. Platte
maintains that the principal elements of the Pipeline Proposal — both the concept of
relying on historical volumes (here, patterns of delivery) and the use of pro-rata
allocations among shippers based on nominations — have been accepted by the
Commission for other pipelines, as well as for Platte itself.

3 Platte cites ConocoPhillips Transportation Alaska, Inc., 112 FERC ] 61,213,
at 20 (2005) (quoting Mid-America Pipeline Company, LLC, 106 FERC § 61,094, at
P 14 (2004)); Platte Pipe Line Co., 117 FERC 4 61,296, at P 42 (2006).

44 Platte states that the defined Destinations in the Pipeline Proposal consist of:
(1) refineries that are the ultimate markets for the petroleum, typically located at the end
of connecting pipelines; (2) some merchant storage facilities attached to the pipeline,
which are used to store petroleum for marketing purposes, and which typically repre:
little daily capacity; and (3) Marathon Pipe Line, which leads to a number of PADD
refinery markets and is treated for this purpose as a single Destination.

% In its post-technical conference comments, Platte offered to modify the Pipeline
Proposal to determine historical volumes based on the highest four of the last six months.






PIRVINIRY R

ERVE XU CHUITE U vy [V PRI TN & WY PR VRl N Sy R IR VN SV}

Docket No. C..)9-6-000, ef al. 25

en' 1g Motion to Consolidate (February 19, 2010 Order).*® The technical conference
was held April 22, 2010, after which the parties filed comments and reply commer ;.4
Additionally, Suncor filed the Shippers’ Proposal. The shippers filing post-technical
conference comments all support the Shippers’ Proposal, which represents a consensus
among the shippers that the most workable prorationing procedure for Platte’s pipeline
system is historically—based.50 Platte opposes the Shippers’ Proposal.

72.  Encore Operating LP (Encore) filed a motion to for leave to intervene out of time
in Docket No. IS10-108-000, citing an administrative oversight due to its recent merger
with another company in March 2010. The Commission will grant Encore’s motion to

intervene out of time; however, Encore must accept the record as it stands in Do et
No. IS10-108-000.

2. Post-Technical Conference Comments
a. Platte

73.  Platte asserts that, although it proposes an unprecedented prorationing
methodology, the Commission’s responsibility is to determine whether the Pipeline
Proposal is just, reasonable, and not unduly discriminatory in light of the facts spe. ic to
Platte’s system. Platte argues that prorationing procedures based on each of thea  :ts
of the Pipeline Proposal — historical volume allocations (patterns of delivery to
Destinations in this case) and pro-rata, nominations-based allocations — have been
approved by the Commission for other pipelines, as well as for Platte itself. Platte : ;o
states that, if the Commission rejects the Pipeline Proposal, it will propose a simple
pro-rata allocation procedure accompanied, if necessary, by enhanced enforcement
provisions.

74.  Platte outlines the four steps of the Pipeline Proposal: (1) shippers submit
nominations; (2) historic capacity utilization is calculated using the highest four of the

8 Platte Pipe Line Co., 130 FERC ¥ 61,125 (2010).

¥ parties filing initial comments: Platte, Cenovus, ConocoPhillips Canada
Marketing and Trading ULC (ConocoPhillips), Eighty-Eight, Encore, Flint Hills,
Frontier, Nexen, Suncor, Tidal, and WPA.

Parties filing reply comments: Platte, Cenovus, ConocoPhillips, Flint Hills,
Frontier, Nexen, Suncor, and Tidal.

® WPA does not support or protest the Pipeline Proposal or the Shippers’
Proposal.
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in part by eliminating the different prorationing procedures applicable to its two p eline
segments.

78.  Platte emphasizes that the Pipeline Proposal would make its capacity avail: le to
all potential shippers, including current shippers seeking to increase their volumes.
Because it claims that the Pipeline Proposal is neutral as to shippers, Platte contends that
it wou 1not eliminate or impair the role of marketers. Platte further states that the
Pipeline Proposal would allow any shipper to participate in every Destinationn et o
the system, in contrast with the current closed system that directs 90 percent of
capacity to existing shippers. Moreover, continues Platte, the Pipeline Proposal would
eliminate tt  possibility of “air barrels” (excessive nominations) because excessive
nominations to one Destination would not affect nominations to other Destinations, and
self-policing would occur because Destinations would have an incentive to avoid
accepting excessive nominations.

79.  Platte challenges the intervenors’ claim that the Pipeline Proposal would impair
shippers’ flexibility in directing their volumes. Platte explains that, following the
allocation of capacity and confirmation of volumes to shippers, such shippers would
continue to be free to redirect volumes to different Destinations, subject to operational
availability. For example, Platte asserts tiiat the Pipeline Proposal would allow shippers
to redirect allocations to meet changes in refinery needs. Platte also argues that its
analysis of the effect of the Pipeline Proposal, had it been effective during 2007-2010,
reveals that the Pipeline Proposal would not have capped allocations to the Destinations
listed in that proposal. Additionally, Platte submits that the Pipeline Proposal is not
vague and does not lack certainty and that shippers nominating to the Destinations will
continue to be able to make contracts and plan for their future needs. Platte disputes the
examples and calculations that the intervenors presented in an effort to discredit the
Pipeline Proposal.

80.  Platte points out that all nominations must be verified by the Destinations to
ensure authenticity.szl According to Platte, the Pipeline Proposal would not result in a
proliferation of new Destinations, and it would not give Destinations (non-shippers)
improper control of the allocations or access to the pipeline.

81. Platte offers to make certain changes in an effort to address the intervenors’
concemns. First, Platte would agree to Commission review of the Pipeline Proposal 12
months after it is adopted. As stated above, it also offers to use the highest four of the
preceding six months in calculating the rolling historical average for shippers’ delivery
patterns to Destinations.

>2 Initial Post-Technical Conference Comments of Platte Pipe Line Con any
May 14, 2010, Verified Statement of Kevin MacFarlane Verified Statement at 3.
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85.  The intervenors explain that Platte cannot charge more than the maximum rate for
common carriage on its system, while a marketer can structure its product pricing tot: ¢
advantage of an arbitrage opportunity between trading hubs. According to the
intervenors, as long as the commodity may be freely traded at market prices, either
before, during, or after transit on Platte’s system, no steps taken by the pipeline to limit
arbitrage or remarketing can constrain the ultimate pricing of the oil at various n  kets.
The intervenors add that the Pipeline Proposal will neither eliminate brokering nor s

the existing problems of unreliable and unpredictable levels of service on Platte’s system
east of Guernsey. The intervenors view those problems as more likely to drive shippers
from Platte’s system than the alleged premiums that Platte seeks to eliminate.

86.  The intervenors observe that the Casper-Guernsey Segment has not been ro ed
since April 2009 and that the Guernsey-Wood River Segment typically operates at full
capacity. In any event, the intervenors submit that the new Keystone pipeline is likely to
eliminate Platte’s need to prorate the Casper-Guernsey Segment, as well as any price
differential and opportunity for arbitrage.

87.  The intervenors challenge Platte’s claim that the Pipeline Proposal will address the
issues raised in the Complaint Proceedings by providing certainty. The intervenors
contend that, even if Platte’s claim were correct, any possible certainty achieved for
Platte would create a lack of flexibility for the shippers. In particular, the intervenors
assert that marketers require flexibility and that the Pipeline Proposal would lo« in
supply patterns and serve as a barrier to the participation of marketers by eliminating
shippers’ flexibility to direct barrels in transit to different Destinations based on market
conditions. Further, they state that the Pipeline Proposal does not provide sufficient
information to allow them to determine how the procedure would work in practice or give
shippers adequate guidance for processes such as verifying their take-away capacity.

88.  The intervenors maintain that, in the case of early rail carriers, Interstate
Commerce Commission decisions established that shippers must be allowed to select
their destinations and to consign and reconsign shipments to different destinations,
including shipments in transit. They argue that the Commission has found this reasoning
equally applicable to oil pipeline carriers.”® According to the intervenors, while shippers
would continue to have the ability to redirect volumes to other delivery points after
nomination, they would do so at a cost under Platte’s proposal. The intervenors contend
that, for Destination shippers, the cost would be a reduction in their allocations as a result
of reduced delivery volume to the Destination.

56 Tipco Crude Oil Co. v. Shell Pipe Line Corp., 19 FERC 4 61,105, at 61,198-99
(1982). Texaco Pipeline Inc., 74 FERC § 61,071, at 61,201 (1986) (carrier cannot reserve
a portion of capacity for a particular class of shippers).
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( Frontier raises a number of concerns, including whether Platte’s discretion to add
new Destinations leaves current Destinations at risk and whether third-party terminals
will be allowed to disclose certain shipper information to Platte. >’

95.  Encore states that much of its production is obtained using enhanced oil recov. y
(EOR) techniques and that unplanned shut-ins caused by unreliable transportation
adversely ..__pact reservoir dynamics. According to wacore, its concerns ha 1ona
new dimension because of the efforts to use CO2-based EOR operations to reduce
emissions of greenhouse gases (Carbon Capture and Storage), which makes it even m( 3
important to avoid unplanned shut-ins of production. Encore states that it does _ >t use
that process now, but expects to do so in the future.

96.  WPA states that its responsibility is to ensure that Wyoming supplies and suppliers
of crude oil can access the interstate common carriers in accordance with the ICA. WPA
maintains that the Commission has spoken on the issue of a pipeline inserting itself into
the exchange and commodity side of the oil market and found it inappropriate.®® While it
does not support or oppose either the Pipeline Proposal or the Shippers’ Proposal, WF
urges the Commission to review the circumstances under the basic principles of the ICA
and determine whether Platte has met its burden of proof, and if not, whether the
Shippers’ Proposal has merit to replace the Current Procedure.

3. Commission Analysis

97.  The Commission rejects Platte’s Supplement No. 15 to its FERC Tariff No. 1456.
The Commission concludes Platte has not shown that implementing the Pipeline Proposal
is necessary or that it will in fact resolve the problems alleged by Platte. More
importantly, Platte has failed to demonstrate that the Pipeline Proposal is just, reasonable,
and not unduly discriminatory. As stated above, Platte attempts to justify the Pipeline
Proposal largely on the basis of irrelevant and unsupported claims. Further, the Pipeline
Proposal would violate the ICA section 1(4) common carrier obligation to provide
transportation upon reasonable request, as well as section 1(6), which prohibits unjust and
unreasonable classifications, regulations, and practices. Further, the Pipeline Proposal
would violate the prohibition against any undue or unreasonable preference established in
ICA section 3(1). While the Commission does not require pipelines to adhere to
prescribed porationing methodologies, the Commission must ensure that pipelines do not
adopt prorationing methodologies that would frustrate the clear mandates of the ICA.

>7 Post-Technical Conference Comments of Frontier Oil and Refining Company
May 14, 2010 at 6-7.

8 Bridger Pipeline, LLC, 126 FERC 9 61,182, at P 16 (2009).
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such business transactions are not regulated by the Commission.®" They also assert that
___arketing of capacity in this manner is commonplace in the oil pipeline industry, as wi

as necessary for the markets to function properly. Further, they point out that, even if
Platte’s claims of premiums were true, Platte would not be placed at a competitive

« sadvantage versus the Keystone pipeline because of its lower rates and because the
additional capacity in the region should alleviate the need for prorationing on latte’s
system. Moreover, the intervenors emphasize that none of the unidentified shippers
alleged to be disadvantaged by lack of access to Platte’s system intervened in support
the Pipeline Proposal. Despite Platte’s claims of premiums, ConocoPhillips states that, as
one of Platte’s largest shippers and a trader in the markets served by Platte, it has not paid
any premiums of the sort alleged by Platte. Encore also states that it has not observed
premiums of the magnitude claimed by Platte.

102. The intervenors point out that shippers might also choose to switch carriers due to
the inadequacy of Platte’s system following the expansion of the Express system and the
resulting increased volumes transported from Canada to the Platte system. They also
assert that a prorationing procedure such as the Pipeline Proposal, which creates
uncertainty and opportunities for gamesmanship, is more likely to drive shippers to other
carriers than would premiums. Further, they maintain that any premiums would reflect
the value of transportation on Platte’s system versus that of other pipelines. Nexen adds
that the huge reserves in the North Dakota Bakken Field indicate that Platte’s system will
remain full. Suncor adds that capacity holders, regardless of the method by which they
acquire the capacity, can charge a premium whenever a crude oil price differential exists.
Suncor also dismisses Platte’s claim of harm to consumers, arguing that premiums do not
determine the price of crude oil in the markets.

103. Finally, the intervenors also dismiss Platte’s assertion that the Pipeline Proposal
will resolve the issues raised in the Complaint Proceedings, pointing out that
Complainants Suncor and Frontier oppose the Pipeline Proposal.

iii. Commission Analysis

104. Claims by Platte that its competitive position will suffer or even that it seeks to
protect consumers are irrelevant to common carriage on oil pipelines under the CA.%2

! The WPA cites Bridger Pipeline LLC, 126 FERC 61,182 at P 16 (200¢ in
support of its assertion that the Commission does not have jurisdiction over any part of
the exchange or commodity aspects of oil markets; it only has jurisdiction over the
transportation aspect.

62\ Williams Pipe Line Co., Opinion No. 154, 21 FERC ¥ 61,260, at 61,584
(1982), the Commission stated as follows: “Qil pipeline rate regulation is not a
umer ection me ure. It probably was never intended tol ” The Co

(©
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106. Platte also contends that it has lost at least one major unidentified shipper and at
it need not lose others because of alleged premiums being charged for its capacity.
Again, even if that cla____ is true, there is no persuasive evidence that Platte is unable »
market the amount of capacity previously used by that shipper. The intervenors
repeatedly emphasize that Platte’s system is full and that Platte, as the low-cost carrier in
tl region, ..1s not shown that this situation will char : to its detriment. Further, the
interveno point out that, if Platte does lose volumes to other pipelines, the; :d
prorationing is likely to disappear, and with it, the motivation for shippers to exti
premiums from other shippers desirit to obtain transportation capacity on Platte’s
system.

107. If a single large shipper has left Platte’s system, Platte has done little more 1
speculate that the departure results from premiums. As the Commission stated in
December 19, 2006 Order, “[A]dditional capacity on Platte’s system is likely the most
effective means of alleviating the prorationing difficulties Platte has experienced. . . .”%’
The intervenors repeatedly raise the same point.*® In any event, the purpose of the ICA is
to protect shippers, not to ensure that a carrier’s commercial viability is protected.
Consistent with that principle, the Commission has stated that the purpose of a
prorationing methodology is to allocate capacity equitably among shippers in times of
pipeline constraint.®’ A prorationing procedure cannot be designed for any other purpose.

108. Other intervenors cite different factors bearing on Platte’s prediction of
commercial harm. For example, Nexen predicts that the huge reserves in the North
Dakota Bakken Field mean that Platte’s system will continue to be full. Additionally,
Suncor points out that the Keystone pipeline may eliminate the current shortage of
pipeline space and the opportunity for arbitrage.”

109. The Commission’s role is simply to determine whether the Pipeline Proposal will
serve the interests of Platte’s current and future shippers by allocating capacity equit: ly
iring times of constraint on the pipeline system. The Commission concludes that

87 Platte Pipe Line Co., 117 FERC § 61,296, at P 42 (2006).

68 E.g., Comments of Encore Operating LP Following Technical Conference
May 14, 2010 at 19 (arguing that market participants are in the same position as they
were in 2006 and that Platte is trying to cope with inadequate capacity instead of meeting
market needs).

% Belle Fourche Pipeline Co., 28 FERC 9 61,150, at 61,282 (1984).

" Reply Post-Technical Conference Comments of Suncor Energy Marketing Inc.
and Suncor Energy (U.S.A.) June 4, 2010 at 8-9.
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difficulties on its system.”” The Pipeline Proposal is based on rolling historical
allocations of shipments to defined Destinations, rather than historical volumes
transported for individual shippers. Individual shippers’ allocations of the Destinations’
historical allocations will then be calculated on a pro-rata basis.

114. Mr. Hinger states that one goal of the Pipeline Proposal is to eliminate the
privileged allocation of capacity to New Shippers. He asserts that such shippers acquire
this capacity “for the lure of arbitrage opportunities.” He further asserts that the “key
problem is that the shipper does not need the capacity, but is acquiring it, or retaining it,
solely for the purpose of remarketing it in a constrained market environment.”” In his
Reply Comments, Mr. Hinger argn ~ that an 1alysis of the Pipelit  Proposal applied to
the Destinations’ volumes from 2007-2010 demonstrates the flexibility of the Pipeline
Proposal and that it would not cap allocations, as alleged by the intervenors.”* Mr.
MacFarlane’s comments are consistent with those of Mr. Hinger.”

115. Other features of the Pipeline Proposal permit Platte to require shippers to verify
or certify their nominated volumes. Capacity not subject to binding nominations at a
Destination will be distributed to other Destinations. Shippers may apply to latte to
have additional Destinations added to the tariff, but any such additions, whether proposed
by shippers or by Platte itself, will be added only upon Commission approval of form:
tariff filings. Shippers may challenge proposed additional Destinations during the
process outlined by Platte in the New Destination Acceptance Process, but also will be
required to protest the tariff filing to express their objections to Platte’s decision > accept
a new Destination.

72 See Platte Pipe Line Co., 117 FERC Y 61,296, at P 6-15 (2006).

7 Initial Post-Technical Comments of Platte Pipe Line Company May 14, 2010
Verified Statement of Reynold Hinger at 13. In its initial filing, Platte states that the
capacity on the Guernsey-Wood River Segment has “attracted the increased participation
of shippers that do not need the capacity to meet their own refining or long-term
contractual marketing commitments. . . .” Platte Pipe Line Company’s Proposed
Supplement No. 15 to FERC No. 1456 Cancelling Supplement No. 14 to FERC No. 1456
January 20, 2010 Transmittal Letter at 9.

7 Reply Post-Technical Conference Comments of Platte Pipeline Company
June 4, 2010 Reply Comment Verified Statement of Reynold Hinger at 1-2.

7 Initial Post-Technical Comments of Platte Pipe Line Company May 14, 2010
Verified Statement of Kevin MacFarlane; Reply Post-Technical Conference Comments
of Platte Pipeline Company June 4, 2010 Reply Comment Verified Statement of Kevin
MacFarlane.
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1 7. The Commission finds that allocating the pipeline’s capacity firston eb ‘s«
historical deliveries to Destinations and then apportioning the Destination’s allocation
pro-rata among shippers would adversely affect the shippers’ interests. For example, if
receipts at a Destination decline over several months due to certain large shippe
inability or unwillingness to ship their usual volumes to that Destination, the
Destination’s rolling average of historical volumes will be reduced commensurately for
the period that includes the time when the large shippers’ volumes declined.” Then,
during a subsequent prorationing period, ** - total capacity to be shared pro-rata y o er
shippers to that Destination could be reduced. Further, Platte’s references to the history
of nominations and deliveries on its system do not overcome the Commission’s ncern
about the application of the hybrid nature of Destination-based prorationing, which by its
nature interjects the calculation of historical volumes to the Destinations into the ICA-
protected relationship between the shipper and the pipeline.

120. The Commission also is concerned about the process for adding Destinations.
While Platte holds the power to designate Destinations, it is not clear how shippers’
pro-rata allocations at new Destinations will be established. The New Destination
Acceptance Process does not include specific criteria to be considered by Platte, although
it does state that the process “applies only to existing connections or Carrier approved
new connections,” and Item No. 9.1 of the “Prorationing Procedure” provides that
“Carrier may add new Destinations to this procedure upon request” as established in the
New Destination Acceptance Process. The Overview section of the New Destination
Acceptance Process lists the steps of the process (without any time requirements
applicable to Platte) and states that each stage of the Acceptance Process will result in a
documented approval or rejection. The Stakeholders may comment within 14 days,
which appears to be calculated from the date of the formal request. Further, the New
Destination Acceptance Process does not refer to a tariff filing with the Commission,
although Platte states that the process of adding a new Destination “would at a minin m
require Platte to make a tariff filing at the Commission, subject to shipper protest and full
Commission review and if necessary, investigation.”®

™ Mr. MacFarlane stated that the Pipeline Proposal allocates pipeline capacity to
“Destinations,” . . . based on the collective historic delivery decisions of all shippers.”
Initi: Post-Technical Comments of Platte Pipe Line Company May 14, 2010 Verifie
Statement of Kevin MacFarlane at 2. See also Initial Comments of Flint Hills Resources,
LP May 14, 2010 at 5-7; Reply Comments of Flint Hills Resources, LP June 4, 2010
at 5-6. Flint Hills describes the effects of such a reduction in historical volumes to a
Destination.

8 Initial Post-Technical Comments of Platte Pipe Line Company May 14, 2010
at 28.
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Guernsey-Wood River Segment, then all ex-Casper and ex-Guernsey
volumes destined for any tariff « ivery point east of Guernsey will be
_orated based on the hist.___:al methodology below [new section 10]. For
shippers with both ex-Casper and ex-Guemsey volumes, adjustments to
specific injection point volumes to comply with the capacity allocation w
be at the discretion of the shipper when submitting revised nominations.
Prorated shippers also have the right to increase Guemnsey deliveries to
fully utilize their n. __ination on the Casper-Guernsey Segment when
submitting revised nominations. Ex-Casper volumes destined for Guernsey
will not be prorated, or on,

Both segments, then each segment will be prorated based on the historical
methodology below [new section 10]. Adjustments to specific injection
point and/or specific delivery point volumes to comply with the capacity
allocations will be at the discretion of the shipper when submitting revised
nominations. For clarity, shippers will not be subject to the payment
obligations of 95 percent of binding nominations on one segmentasad :ct
result of prorationing on another segment either reducing the required
supply or takeaway volumes.

125. The Shippers’ Proposal eliminates section 10 of the Current Procedure, which
applies the pro-rata allocation methodology to the Casper-Guernsey Segment. In the
Shippers’ Proposal, existing section 11 of the Current Procedure becomes section 10 and
is modified so that the historical methodology currently applicable only to the Guemnsey-
Wood River Segment will apply to both segments of Platte’s pipeline. The principal
revisions include the following:

a.

Subsection i is clarified to indicate that capacity on the pertinent segment
will be allocated to allow 10 percent for New Shippers and 90 percent to
Historical Shippers.

Subsection ii is revised to define New Shippers as those having moved
injection volumes in four or less of the six consecutive months utilized in
the historical calculation “of the pertinent segment.”

Subsection iii is revised to clarify that pipeline injection volumes by
shipper, and in total Historical Shipper throughput, are summarized by
segment for each of the six months prior to the month in which nominations
are due. It provides that the Carrier shall advise Historical Shippers of their
Preliminary Allocations two business days before the nomination due date.

Subsection iv is revised to provide that injection volume is defined as
custody transfer metered volumes injected on to Platte. Volumes injected
_.Casperw contribute not only to the Casper-Guernsey Segme 1 »
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Guernsey Segment. They add that the historical methodology would reward Platte’s
] storical Shippers, but would allow New Shippers to become Historic: Shippers.

129. Frontier states that the modified provisions of 8.a. and 8.b. conform to Platte’s
operational procedures and are not unjust and unreasonable. Frontier explains that these
provisions would allow a shipper shipping on both segments to adjust its injection point if
constraints on one system would prevent it from shipping its full allocation on the other.
Frontier emphasizes that this does not change the available capacity on either segment,
but allows shippers that have been prorated on one segment to take advantage of any
awarded space on the other segment. According to Frontier, this protects a shipper tl
uses both segments and has the ability to inject into either from having its nomination
reduced unnecessarily, but it does not allow shippers an opportunity to manipulate their
capacity assignments. Frontier adds that it is appropriate for this to be available to
shippers with nominations for injections on both segments because they are the only ones
that would be affected when prorationing on one segment restricts their ability to ship
their full allocation on the other segment, and it would not change the allocations of other
shippers on either segment.

130. Suncor emphasizes that the Shippers’ Proposal tracks the proposal made by Platte
in 2006 when it sought Commission approval to implement historically-based
prorationing on the Guernsey-Wood River Segment, but applies this methodolog tc oth
segments. Suncor explains that, under the Shippers’ Proposal, capacity allocations on
one segment would not give rise to a preference or priority on the other segment and
there would be no double prorationing. Further, Suncor states that the Shippers’ Propos
eliminates the penalty for failure to ship 95 percent of a binding nomination when such
failure is the direct result of prorationing. Suncor adds that, in order to maintain a
congruent : of histories on the respective segments, volumes injected at Casper for

de¢ veries east of Guernsey would count toward history on both segments when they have
been shipped through the upstream segment. Finally, Suncor states that to establish
historical allocations for the upstream segment, the last six full months of shipper history
would be utilized, which is fair because such shippers have not been restricted by
prorationing in the last six months.

b.  Platte

131. Platte argues that Shippers’ Proposal is beyond the scope of the proceeding in
Docket No. IS10-108-000, in which the only issue is whether the Pipeline Proposal is just
and reasonable and not unduly discriminatory. However, in its reply comments, Platte
acknowledges that the Commission could consider the Shippers’ Proposal under ICA
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compliance filing within 30 days of the date of issuance of this order adopting this
historically-based prorationing procedure.

137. While Platte argued that the Commission could not consider the Shippers’
Proposal in the tariff proceeding addressing the Pipeline Proposal, Platte conceded in its
Reply Comments that the Commission could consider the Shippers’ Proposal under 1€
section 15(1) if it had consolidated it with the Complaint Proceedings. As stated above,
the Commission is consolidating Docket No. IS10-108-000 with the Complaint
Proceedings in Docket Nos. OR09-6-000 and OR09-7-000. Accordingly, the
Commissic  properly addresses the Shippers’ Proposal in this order.

138. The Complaint Proceedings highlighted the ambiguity in the Current Procedure
insofar as it relates to the prorationing process when both segments of Platte’s system are
constrained. Platte acknowledged this problem by filing the Pipeline Proposal. As
discussed above, the Commission concluded that future application of the hybrid Current
Procedure would not be just and reasonable. Likewise, the Commission rejected the
vague, complex, and unprecedented hybrid Pipeline Proposal as unjust and unreasonable
and unduly discriminatory. By applying the easily-understood, historically-based
prorationing procedure to both segments, the Shippers’ Proposal eliminates the flaws
inherent in the Current Procedure and the Pipeline Proposal.

139. The Commission finds that the Shippers’ Proposal will afford shippers the
flexibility to maintain their historical allocations, while accommodating both long-term
and short-term events affecting demand. The Commission also emphasizes that the
Shippers’ Proposal will reward shipper loyalty, which may aid Platte in maintaining 1 :
shippers it fears will seek transportation on other pipelines.

140. Moreover, implementation of the Shippers’ Proposal, which applies historically-
based prorationing on the Casper-Guernsey Segment will minimize disruption on the
entire pipeline system. Under the Shippers’ Proposal, the historical allocation
methodology will be applied separately to each segment so that all shippers will be al :
to receive their maximum allocations on both segments. Capacity allocations on one
segment will not grant the shipper a preference on the other segment, although volumes
injected at Casper for deliveries east of Guernsey will count toward history on both
segments.

141. Additionally, the Casper-Guernsey Segment shippers’ initial historical allocations
will be based on the last six months of those shippers’ histories. This is similar to the
Commission’s action in Docket No. IS06-259-000, when it afforded potential New
Shippers a period during which they could establish a shipping history.

142. Platte’s arguments against the Shippers’ Proposal have no merit. For example,
although Platte claims that many shippers have not had an opportunity to address the
Shi ,P e’starifffil yan | cnotice of theteck ¢ «
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segments will provide a just and reasonable and not unduly discriminatory proc: 1re tl
will protect the shippers’ interests, as required by the ICA.

The Comr=-*p» ~~ders:

(A) The proceedings in Docket Nos. OR09-6-000, OR09-7-000, IS10-108-000,
and IS10-108-001 are hereby consolidated.

(B) The motions for leave to intervene out-of-time in Docket Nos. OR09-6-000,
OR09-7-000, and IS10-108-000 are granted.

(C)  The complaints in Docket Nos. OR09-6-000 and OR09-7-000 are denied,
as discussed in the body of this order.

(D) Supplement No. 15 to Platte’s FERC Tariff No. 1456 (the Pipeline
Proposal) is rejected, as discussed in the body of this order.

(E)  Within 30 days of the date of issuance of this order, Platte must submit a
filing adopting the Shippers’ Proposal, as discussed in the body of this order.

(F)  One year from the date on which Platte implements the Shippers’ Proposal,
Platte and its shippers must file comments addressing the effectiveness of the new
prorationing procedure. Reply comments must be filed within 20 days after e deadline
for initial comments.

By the Commission.

(SEAL)

Kimberly D. Bose,
Secretary.
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1.8

1.9

1.10

1.11

1.12

1.14

1.15

1.16

2.1

3.1.

“Month” and any other derivative thereof, means the period beginning on e first
Day of the calendar month and ending at the same hour on the first Day of the next
calendar month. '

“Monthly Capacity” means the pipeline’s hydraulic capacity basedon = t :of
Nominated Petroleum or Crude Oil, carry-over, and pipeline maintenance
requirements.

“Nomination” and any other derivative thereof, means the volume of Petroleum «
Crude Oil to be specified in the Monthly Nomination Form as described in
Item 6.1 of the Rules and Regulations.

“Person” means a natural person, firm, trust, partnership, corporation, government,
or government agency.

“Procedure” refers to this Prorationing Procedure as set forth herein.

“Pro Rata” means the determination of a fractional share of available ¢ acity
whereby the numerator of that fraction is the specific volume of a Shipper or
Destination and the denominator is the total volume of all Shippers or

Destinations.

“Rules and Regulations” means the Rules and Regulations published in Carrier’s
F.E.R.C. Tariff No. 1456, supplements thereto and successive issues thereof.

“Shipper” means a Person who uses the transportation service of Carrier pursuant
to the rules, regulations, and rates in Carrier’s Tariff.

Capitalized terms in this Procedure that are not defined in this Procedure are
defined in Carrier’s Rules and Regulations.

Communication

Communication between the Carrier and Shipper will be by telefax or e-mail with
the current designated Shipper contact on file with the Carrier’s Shipper Services
department, or other designated Shipper contact as requested in writing by the
Shipper. Communication between the Carrier and Shipper can also be by other
means as agreed to in writing by both Carrier and Shipper.

No—*natiom Verification

Carrier reserves the r°~it to require Shippers to:
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7. Popalt~-

7.1 Capacity allocated using Rule 5.1.1 can not be reallocated or redirected to another
Destination unless such Destination is operating below, and will continue after the
irection or reallocation, to operate below the maximum allocation |, ovic 1 for
in Rule 5.1.1. In the event that this Rule is violated, the allocated pipeline capacity
for all Destination’s involved in the violation shall be reduced by the amount «
unauthorized capacity obtained (or the Carrier’s estimate thereof) for the current
Month and the next five Months in which this procedure is applied.

8. D...-..l.nsed A conta

8.1 1 the event a Destination exits the Petroleum and Crude Oil business by selling
substantially all of its Petroleum and Crude Oil assets, then the Destinationn
assign its pipeline capacity and volume history to the purchaser(s) of such assets,
and the purchaser(s) of such assets shall be entitled to the capacity and historical
status associated with the purchased assets.

9. New Destinations

9.1  Carrier may add new Destinations to this procedure upon request pursuant to the
Platte Pipe Line Prorationing Procedure New Destination Acceptance process.

[Example Omitted]
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1. N and Location of the proposed Destination.
2. T, >f Destination.
3. Route to Destination after delivery from Platte.

a. e request for a proposed Destination may be rejected if the proposed
Destination will receive or deliver petroleum from or to a Destination
defined within Carrier’s Prorationing Procedure.

b. Iftl p st  ures .1 1 n c.
pipeline used by another Destination, then the common carrier pipel  :n ¢
be defined as the Destination within Carrier’s Prorationing Procedure.

c. The request for a proposed Destination may be rejected if the proposed
Destination is affiliated with another Destination using the same Delivery
Point as defined in Carrier’s Rules and Regulations.

Stage 3. Stakeholders’ Comments

Stakeholders, Shippers, and interested parties will have fourteen (14) days to express
their comments in regards to the new destination. All comments will be directed to
Carrier in writing. Carrier will compile all feedback, and will work to resolve any and a
issues related to the approval of the new Destination.

Stage 4. Destination Acceptance

Final acceptance of the new Destination will be issued by Carrier on successful
completion of the Acceptance Process.






LAVAIVULL Y DUTU L. Ll \wlav L L vl ] [V A N N VNV

Docket No. OR09-6-000, et al. 55

Appendix B
OR09-6-000, et al.
Platte Pipe Line Company
Shippers’ Proposal

1. wequirement for Platte Pipe Line (“Platte”) to be Prorated — Pipeline
anaratine hedraylic capacity for the Month is dete
it,bi | 1 hea /s
carry-over and pipeline maintenance requirements.

2. Crude Oil Volumes not affected by Platte being Prorated

a. Volumes nominated for Delivery Points in Casper, WY that have been
received by the Platte Terminal in Casper will NOT be prorated unless
constraints occur within Caspar Terminal.

b. Volumes nominated to Casper from trucks or connecting pipelines at
Casper Terminal (currently Frontier Pipeline and Sinclair Pipeline) will
NOT be prorated as a result of constraints on the Platte mainline.

c. Only volumes destined for Tariff Delivery Points east of Casper will
potentially be prorated on mainline constraint(s).

3. Communication from the Carrier to the Shipper will be by fax or e-mail to the
current Shipper contact of the Carrier’s Shipper Services department, or other
Shipper contact as requested in writing by the Shipper.

4. Throughput capacity on Platte may be limited because of high Nominations in a
particular Month and a number of other factors including the ultimate Crude Oil
slate, maintenance, carry-over and batch lineup. Carrier will determine the
deemed capacity, by segment, based on all pertinent factors. For illustrative
purposes only, the usual range of capacity for each segment is as follows:

a. Casper-Guernsey, WY 150,000 — 165,000 bbl/d
b. Guemnsey, WY-Wood River, IL 135,000 — 143,000 bbl/d

5. Platte-bound Express Pipeline (“Express”) Volumes (for a Month that the
pipeline is declared to be prorated, but was not prorated the previous Month) that

are destined for Platte will be prorated to Tariff Delivery Points as follows:

a. In transit on Express, these batches will be kept whole for delivery onto
Platte at Casper to the extent possible. To that end, Shippers will be
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affected.

Exit — In the event a Shipper exits the Crude Oil business by selling
substantially all of 1ts Crude ~ 'l assets, then the Shipper mav Assign its

)
with

ichas s, and the
ty S

1. Shipper Affiliate — For the purpose of item H-vii1( v above,
Shipper Affiliate means any Person:

d.

b.

that controls a Shipper;
that is controlled by a Shipper; or

that is controlled by the same Person that controls a Shipper;
it being understood and agreed at for purposes of this
definition the terms “controls” and “controlled by” shall mean
the power to direct or cause the direction of the managemer
and policies of another Person whether through the owners]

of shares, a contract, trust arrangement or any other means,
either directly or indirectly, that results in control in fact and
without restricting the generality of the foregoing includes,
with respect to the control of or by a corporation, the
ownership of shares carrying not less than 50% of the voting
rights regardless of whether such ownership occurs directly or
indirectly, as contemplated above.

2. Assign — For the purposes of Items H—+iii10ix and+  ¢10x
above, the term assign or assigned means to convey to another
Shipper, to permit the use by another Shipper, or to otherwise
transfer or to make over the use of another Shipper.



P2V VEVEVN R I RV L° BEFSPUTIC R oS AT U XN U S SRy Wiy [V N S VR V]

Document ( 1t¢ :z(s8)

OR09-6-000.D0C . . . i i it i i ittt e ettt ie e iee e e e



