
Model EWG Representations With Explanatory Notes

a.
The Company is
 engaged directly, or indirectly through one or more affiliates as defined in section 366.1 of the Commission’s regulations, and exclusively in the business of owning or operating, or both owning and operating, all or part of one or more eligible facilities and selling
 electric energy at wholesale.
 
b.
The Facility is an “eligible facility” because (i) it is used for the generation of electric energy exclusively for sale at wholesale
 [or (i) it is used for the generation of electric energy and leased to one or more public utility companies;
] and (ii) it includes only those interconnecting transmission facilities that are necessary to effect a sale of electric energy at wholesale.

c.
No rate or charge for, or in connection with, the construction of the Facility, or for electric energy produced by the Facility (other than any portion of a rate or charge which represents recovery of the cost of a wholesale rate or charge), was in effect under the laws of any state on October 24, 1992.
  Therefore, no determinations by a state commission are necessary for this self-certification to become effective.

d.
No portion of the Facility is owned or operated by an electric utility company that is an affiliate or associate company of the Company, as defined in section 366.1 of the Commission’s regulations [other than an affiliate or associate company that is an EWG].

� This representation should be made in the present, and not the future, tense.  This is because the filer is deemed to have temporary EWG status as of the date the self-certification is filed, and it therefore must conform to the definitional requirements from that date forward.  See 18 C.F.R. § 366.7(a).  If the company is still developing its generation facility, any activities that the company engages in from the time of filing up to the time its generation facility becomes operational must be consistent with EWG incidental activities approved by the Commission.  These incidental activities include generation facility development activities.  The company may explain those activities in its self-certification under the heading of incidental activities.  





� The following language should be used if the company is a facility operator that will not itself be selling the electric energy generated by the facility:





The Company is engaged directly, or indirectly through one or more affiliates as defined in section 366.1 of the Commission’s regulations, and exclusively in the business of operating all or part of one or more eligible facilities.  The Company will provide operations and maintenance services for the Facility under an O&M Agreement with the Owner and thereby has an agency relationship with the Owner.  The Owner will sell electric energy at wholesale from the Facility. The Owner maintains ultimate control, direction, and decision-making authority over the Facility and its operation.  Therefore, the sales of the Owner will be imputed to the Company under Commission Order No. 550-A. 


See Filing Requirements and Ministerial Procedures for Persons Seeking Exempt Wholesale Generator Status; Order Addressing Motions for Rehearing, Reconsideration and Clarification; Amending Regulations; and Interpreting PUHCA Section 32(a)(1), Order 550-A, FERC Stats. & Regs., Reg. Preambles ¶ 30,969 at 30,841-2 (1993).








� This representation in its entirety closely tracks the language in the applicable provisions of the statue and regulations.  As such, it is preferable to narrower language tailored to the specifics of a particular filer’s situations.  It should be noted that the only EWGs that are permitted to make retail sales are those whose generation facilities are located in a foreign country.�  See 15 U.S.C. § 79z-5a(b) (2000); 18 C.F.R. 366.1 (definition of an EWG).  EWGs with domestic facilities are limited to wholesale sales, and the basic representation that they will sell electric energy exclusively at wholesale is all that is required.  Representations by such companies that they will not make retail sales or will not make foreign retail sales are, in the case of the former, redundant, or, in the case of the latter, do not reflect the applicable requirements.  Omitting such references thus promotes clarity.





� This direct representation regarding the material facts that make up the definition of an eligible facility should be used rather than a representation that states only that the facility satisfies the definition of an eligible facility and thus refers to the necessary material facts only indirectly.





� Note that entities that lease a facility in this way are deemed to be engaged in sales of electric energy at wholesale for purposes of acquiring EWG status.  While the Commission’s prior EWG regulations required applicants to describe “any lease arrangements involving the facilities. . . ,” 18 CFR § 365.3(a)(2)(ii) (2005), a comprehensive list of lease arrangements is not required under the Commission’s current regulations, 18 CFR § 365.7.  Other than leases of facilities to public utility companies, applicants are not required to provide a comprehensive list of lease arrangements involving their facilities under which they are the lessee.  For example, the fact that a company is a lessee of the site on which its facility is located rather than the owner of the site should have no bearing on whether it can qualify as an EWG.  However, a lease under which the company is the lessor of property and which involves a scheme of activity that goes beyond the core functions of an EWG – i.e., owning and/or operating an eligible facility and selling electric energy at wholesale – must be explained and justified as an appropriate incidental activity that is consistent with EWG status.  See, e.g., Killingholme Generation Ltd., 90 FERC ¶ 61,194 (2000).  The explanation and justification should be presented in the section of the self certification that deals with incidental activities, not in the section containing the basic representations that establish EWG status.


� October 24, 1992 is the date that the Energy Policy Act of 1992, which created EWGs, was signed into law.





� If the company cannot make this representation, it should make the following representation:


	A rate or charge for, or in connection with, the construction of the Facility, or for electric energy produced by the Facility (other than any portion of a rate or charge which represents recovery of the cost of a wholesale rate or charge), was in effect under the laws of a state on October 24, 1992.  Every [or The] state commission having jurisdiction over any such rate or charge has determined that allowing the facility to be an eligible facility (A) will benefit consumers, (B) is in the public interest, and (C) does not violate state law.  Copies of these determinations are [or A copy of this determination is] attached to this self-certification.


If these documents are already on file with the Commission, the company may incorporate them by reference into its self certification.


� The bracketed language applies in situations such as those described in Buffalo Gap Wind Farm 2, LLC, 118 FERC ¶ 61,069 (2007).  If the company cannot make this representation, it should make the following representation:


An affiliate or associate company that is an electric utility company and is not an EWG owns or operates a portion of the Facility, and every state commission having jurisdiction over a rate or charge for electric energy produced by the Facility has determined that allowing the Facility to be an eligible facility (A) will benefit consumers, (B) is in the public interest, and (C) does not violate state law.  Copies of these determinations are [or A copy of this determination is] attached to this self-certification.


If these documents are already on file with the Commission, the company may incorporate them by reference.





