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1. On March 22, 2013, the Commission accepted, subject to modifications,*
compliance filings that PJM Interconnection, L.L.C. (PJM) and PJM Transmission

! PJM Interconnection, L.L.C., 142 FERC { 61,214 (2013) (First Compliance
Order).
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Owners® made to comply with the local and regional transmission planning and cost
allocation requirements of Order No. 1000.°

2. Timely requests for rehearing of the First Compliance Order were filed by the
entities noted in the Appendix A to this order.

3. On July 22, 2013, PJM and PJM Transmission Owners (collectively, PJM Parties)
separately submitted, pursuant to section 206 of the Federal Power Act (FPA),* in Docket
Nos. ER13-198-002 (PJM July 22, 2013 Compliance Filing) and ER13-90-002 (PJM
Transmission Owners July 22, 2013 Compliance Filing) respectively, revisions to
Schedule 6 of the PJIM Operating Agreement (Operating Agreement) (Schedule 6) and
Schedule 12 of the PJIM Open Access Transmission Tariff (OATT) (Schedule 12), as well
as conforming revisions to the Operating Agreement and the OATT, to comply with the
First Compliance Order. For the reasons discussed below, we deny rehearing and accept
in part PJM Parties’ respective proposed Operating Agreement and OATT revisions,
subject to conditions, and direct PJM Parties to submit, within 60 days of the date of
issuance of this order, a further compliance filing, as discussed below.®

l. Background

4. In Order No. 1000, the Commission adopted a package of reforms addressing
transmission planning and cost allocation that, taken together, are designed to ensure that
Commission-jurisdictional services are provided at just and reasonable rates and on a
basis that is just and reasonable and not unduly discriminatory or preferential. In

2 The attached appendices provide full form of abbreviated names used in this
order.

3 Transmission Planning and Cost Allocation by Transmission Owning and
Operating Public Utilities, Order No. 1000, FERC Stats. & Regs. 1 31,323 (2011),
order on reh’g, Order No. 1000-A, 139 FERC { 61,132, order on reh’g, Order No.
1000-B, 141 FERC 1 61,044 (2012).

416 U.S.C. § 824e (2012).

>\We note that the same or similar issues are addressed in the following orders that
have issued or are being issued contemporaneously with this order: Cal. Indep. Sys.
Operator Corp., 146 FERC 1 61,198 (2014); PacifiCorp, 147 FERC { 61,057 (2014);
Midwest Indep. Transmission Sys. Operator, Inc., 147 FERC { 61,127; South Carolina
Electric & Gas Co.,147 FERC { 61,126; and Maine Public Service Co., 147 FERC
161,129
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particular, regarding regional transmission planning, Order No. 1000 amended the
transmission planning requirements of Order No. 890° to require that each public utility
transmission provider: (1) participate in a regional transmission planning process that
produces a regional transmission plan; (2) amend its OATT to describe procedures for the
consideration of transmission needs driven by public policy requirements established by
local, state, or federal laws or regulations in the local and regional transmission planning
processes; and (3) remove federal rights of first refusal from Commission-jurisdictional
tariffs and agreements for certain new transmission facilities.

5. The regional cost allocation reforms in Order No. 1000 also required each public
utility transmission provider to set forth in its OATT a method, or set of methods, for
allocating the costs of new regional transmission facilities selected in a regional
transmission plan for purposes of cost allocation. Order No. 1000 also required that each
cost allocation method adhere to six cost allocation principles.

6. On October 11, 2012, PJM Transmission Owners submitted, in Docket No. ER13-
90-000, revisions to Schedule 12 of the PIM OATT (Schedule 12) to comply with the
regional cost allocation requirements of Order No. 1000. On October 25, 2012, PIM
submitted, in Docket No. ER13-198-000, revisions to Schedule 6, as well as conforming
revisions to the OATT, to comply with the local and regional transmission planning
requirements of Order No. 1000.

1. Request(s) for Rehearing or Clarification — Docket Nos. ER13-198-001,
ER13-195-001, and ER13-90-001

7. Timely requests for rehearing or clarification of the First Compliance Order were
filed by Ohio Commission, Illinois Commission, Atlantic Grid, AWEA, Indiana
Commission, Indicated PJM Transmission Owners, North Carolina Agencies, LS Power,
PJM, and Sustainable FERC Project. On April 22, 2013, NARUC filed a request for
rehearing or clarification of the First Compliance Order.

® Preventing Undue Discrimination and Preference in Transmission Service,
Order No. 890, FERC Stats. & Regs. 1 31,241, order on reh’g, Order No. 890-A, FERC
Stats. & Regs. 131,261 (2007), order on reh’g, Order No. 890-B, 123 FERC { 61,299
(2008), order on reh’g, Order No. 890-C, 126 FERC { 61,228, order on clarification,
Order No. 890-D, 129 FERC 1 61,126 (2009).

"NARUC filed an out-of-time motion to intervene with its request for rehearing.
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I1l.  Compliance Filings — Docket Nos. ER13-198-002 and ER13-90-002

8. In response to the First Compliance Order, PJM Parties have submitted further
revisions to their local and regional transmission planning processes, including the
general regional transmission planning process requirements, the requirement to consider
transmission needs driven by public policy requirements, the nonincumbent transmission
developer reforms, and the cost allocation reforms. PJM indicates that stakeholders were
given multiple opportunities to provide input into the review and development of the
compliance proposal and were encouraged to submit comments for consideration.? PIM
Parties explain that the revisions proposed are to Schedule 6 and Schedule 12, as well as
conforming revisions to the Operating Agreement and the OATT. PJM requests an
effective date of January 1, 2014, for its proposed revisions to Schedule 6, as well as to
its OATT.

9. Notice of the PJM Parties’ compliance filings was published in the Federal
Register, 78 Fed. Reg. 45,920 (2013), with interventions and protests due on or before
August 21, 2013. Protests and comments were filed in response to the PJM Parties’
compliance filings by the entities noted in Appendix B to this order and are addressed
below.

10.  Answers were filed in response to comments filed in the PJM Parties’ compliance
filings by the entities noted in Appendix C to this order and are addressed below.

IVV. Discussion

A. Procedural Matters

11.  Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2013), the notices of intervention and timely, unopposed motions to
intervene serve to make the entities that filed them parties to this proceeding.

12.  As an initial matter, we address NARUC’s motion to intervene out-of-time and
request for rehearing. NARUC states that the Commission should grant its out-of-time
request for intervention, arguing that “[cJompelling and unique circumstances” surround
its request.” NARUC states that it has good cause for not timely filing its intervention

® PJM, Compliance Filing, Docket No. ER13-198-002, at 54-55 (filed July 22,
2013) (PIM July 22, 2013 Compliance Filing).

¥ NARUC, Motion to Intervene and Petition for Rehearing, Docket Nos. ER13-
198-001, ER13-195-001, ER13-90-001, at 3 (filed Apr. 22, 2013) (NARUC Petition).
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given that it could not have foreseen the First Compliance Order’s “potential profound
and far reaching impacts to transmission siting policy.”*® NARUC avers that this late
request could not have been avoided unless it filed interventions in every Order No. 1000
compliance filing docket. In addition, NARUC contends that it agrees to accept the
record as it stands at the time of its intervention so that permitting NARUC’s intervention
will not disrupt the proceeding or prejudice any party. NARUC also states that the filing
deadlines in the proceeding besides those for rehearing requests have passed. Finally,
NARUC argues that, absent its intervention, its interests would not be adequately
represented. ™

13.  When late intervention is sought after the issuance of a dispositive order, the
prejudice to other parties and burden upon the Commission of granting the late
intervention may be substantial.**> We find no such prejudice here, and we grant
NARUC’s motion to intervene out of time.

14.  Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.
§ 385.213(a)(2) (2013), prohibits an answer to a protest or an answer unless otherwise
ordered by the decisional authority. We will accept the answers filed in this proceeding
because they have provided information that assisted us in our decision-making process.

15.  Rule 713(d)(1) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.
§ 385.713(d)(1) (2013), prohibits an answer to a request for rehearing. Accordingly, the
Commission rejects the answer filed by LS Power.

16.  We note that the tariff records PJM Parties submitted here in response to the First
Compliance Order also include tariff provisions pending in tariff records that PJM Parties
separately filed on July 10, 2013, to comply with the interregional transmission
coordination and cost allocation requirements of Order No. 1000. The tariff records PJIM

101d. at 3-4.
4.

12 The Commission looks with disfavor on interventions filed at the rehearing
stage of a proceeding. Cent. Ill. Pub. Serv. Co., 59 FERC 1 61,219, at 61,753-54 (1992);
W. Res., Inc., 83 FERC 161,077, at 61,379 (1998); PJM Interconnection, L.L.C., 88
FERC 161,039, at 61,091 (1999); ISO New England, Inc., 90 FERC { 61,053, at 61,224
(2000); Am. Elec. Power Serv. Corp., 90 FERC { 61,244, at 61,809 (2000); Cal. Power
Exch., 90 FERC 1 61,343, at 62,130-31 (2000); Tenn. Power Co., 91 FERC { 61,271, at
61,923-24 (2000); S. Co. Servs., Inc., 92 FERC { 61,167, at 61,565-66 (2000); Midwest
Indep. Transmission Sys. Operator, Inc., 102 FERC { 61,250, at P 7 (2003).
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Parties submitted in their interregional compliance filings are pending before the
Commission and will be addressed in a separate order. Therefore, any acceptance of the
tariff records in the instant filings that include tariff provisions submitted to comply with
the interregional transmission coordination and cost allocation requirements of Order No.
1000 is made subject to the outcome of the Commission order(s) addressing the PJIM
Parties’ interregional compliance filings in Docket Nos. ER13-1924-000, ER13-1926-
000, ER13-1927-000, ER13-1936-000, ER13-1944-000, and ER13-1947-000.

B. Substantive Matters

17.  Asdiscussed below, we deny in part and grant in part the requests for rehearing
and clarification.

18.  We find that PJM Parties’ respective compliance filings partially comply with the
directives in the First Compliance Order. Accordingly, we accept PJM’s and PJM
Transmission Owners’ compliance filings to be effective January 1, 2014, and February
1, 2013, respectively, subject to further compliance filings, as discussed below. We
direct PJM Parties to submit the further compliance filings within 60 days of the date of
issuance of this order.

1. Regional Transmission Planning Requirements

19.  Order No. 1000 required each public utility transmission provider to participate in
a regional transmission planning process that produces a regional transmission plan and
that complies with the identified transmission planning principles of Order No. 890.%
The regional transmission planning reforms required public utility transmission providers
to consider and select, in consultation with stakeholders, transmission facilities that meet
the region’s reliability, economic, and Public Policy Requirements-related transmission
needs more efficiently or cost-effectively than solutions identified by individual public
utility transmission providers in their local transmission planning processes.™*

a. Transmission Planning Region

20.  Order No. 1000 required each public utility transmission provider to participate in
a transmission planning region, which is a region in which public utility transmission
providers, in consultation with stakeholders and affected states, agree to participate for

3 Order No. 1000, FERC Stats. & Regs. {31,323 at PP 6, 11, 146.

14 1d. PP 11, 148.
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purposes of regional transmission planning.™ The scope of a transmission planning
region should be governed by the integrated nature of the regional power grid and the
particular reliability and resource issues affecting individual regions.'® However, an
individual public utility transmission provider cannot, by itself, satisfy Order No. 1000.*’

21.  Inaddition, Order No. 1000 required public utility transmission providers to
explain how they will determine which transmission facilities are subject to the
requirements of Order No. 1000.*® Order No. 1000 also required public utility
transmission providers in each transmission planning region to have a clear enrollment
process that defines how entities, including non-public utility transmission providers,
make the choice to become part of the transmission planning region®® and, thus, become
eligible to be allocated costs under the regional cost allocation method.?> Order No. 1000
also required that each public utility transmission provider include in its OATT a list of
all the public utility and non-public utility transmission providers enrolled as
transmission providers in the transmission planning region.*

i First Compliance Order

22.  Inthe First Compliance Order, the Commission found that the scope of the PIM
transmission planning region, the PJM enrollment process, and the list of all public utility
and non-public utility transmission providers that have enrolled as transmission owning
members of PJM complied with the requirements of Order No. 1000.% The Commission
also accepted PJM’s explanation that its proposed Schedule 6, Operating Agreement, and
OATT revisions apply to new transmission facilities within the PJIM transmission

> Id. P 160.

18 1d. (citing Order No. 890, FERC Stats. & Regs. { 31,241 at P 527).
7 d.

¥ 1d. PP 65, 162.

¥ Order No. 1000-A, 139 FERC § 61,132 at P 275.

21d. PP 276-277.

L 1d. P 275.

22 First Compliance Order, 142 FERC { 61, 214 at P 30.
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planning region after the effective date of PJM’s Order No. 1000 compliance filing.%
However, the Commission directed PJM to submit, as part of a further compliance filing,
an appropriate effective date that coincides with the beginning of the next 12-month and
24-month PJM regional transmission planning cycle or an alternative proposed effective
date that coincides with a full 12-month and 24-month regional transmission planning
cycle, and to support why such an alternative effective date is more appropriate.** In
addition, the Commission required PJM to provide further information on compliance
regarding PIJM’s transition to the revised regional transmission planning process,
including an explanation of how it will evaluate transmission projects under
consideration before the effective date of PJM’s Order No. 1000 compliance filing.?

il. Summary of PJM Parties’ Compliance Filings

23.  To comply with the Commission’s directive to submit an appropriate effective
date, PJM proposes that its revisions to Schedule 6, as well as conforming revisions to the
OATT, be effective January 1, 2014. PJM explains that this date coincides with the
beginning of the next 12-month and 24-month transmission planning cycle following the
March 22, 2013 date of the First Compliance Order.?

24.  PJM Transmission Owners propose to reflect an effective date of February 1,
2013, for their revisions to the cost allocation methods set forth in Schedule 12. This date
is consistent with the effective date that the Commission accepted in its January 13, 2013
order in Docket ER13-90-000.

25.  Regarding its transition to the revised regional transmission planning process, PJM
explains that solutions for reliability violations and economic constraints identified prior
to January 1, 2014, will be evaluated under PJM’s pre-Order No. 1000 regional

2 1d. P 31.

*1d. PP 32, 34.

2 1d. P 34.

26 pJM July 22, 2013 Compliance Filing at 2-3.

27 PJM Interconnection, L.L.C., 142 FERC { 61,074, at P 1 (2013) (January 31,
2013 Order) (“In this order the Commission conditionally accepts and nominally
suspends the proposed cost allocation methods for filing, to be effective February 1,
2013, subject to refund and to a future order in PJIM’s Order No. 1000 compliance
proceeding.”).
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transmission planning process. However, PJM states that it has begun implementing
certain aspects of the revised regional transmission planning process, in particular the
new proposal window process, “to the extent feasible and practicable” under the current
rules.?®

ii. Protests/Comments

26.  Regarding PJM’s transition to the revised regional transmission planning process,
Exelon asserts that, until PJIM’s proposed revisions removing the right of first refusal for
transmission projects other than economic projects become effective, PIM’s OATT and
Agreements provide a right of first refusal for such projects and thus prohibit PJM from
designating construction responsibility for any reliability or operational performance
project to nonincumbent transmission developers.?® Exelon therefore argues that PJM
may not designate nonincumbent transmission developers to construct transmission
projects other than economic projects prior to January 1, 2014, the date PJM proposes its
revisions to comply with Order No. 1000 become effective.* Exelon requests that the
Commission issue an order clarifying that PJM’s designation of any reliability or
operational performance projects prior to January 1, 2014, is subject to the right of first
refusal under PJM’s current tariff provisions.*!

iv. Answer

27.  PJM responds that Exelon’s challenge of whether PJM is implementing its
transition process in violation of its tariff is beyond the scope of compliance with the
First Compliance Order.?* PJM explains that, during its transition to the revised regional
transmission planning process and prior to the effective date of its revisions to comply
with Order No. 1000, it is “merely . . . conducting a pilot proposal window process” and
“has not yet selected a project or designated an incumbent transmission owner or

28 PJM July 22, 2013 Compliance Filing at 3-4.

2 Exelon, Comments, Docket No. ER13-198-002, at 3 (filed Aug. 21, 2013)
(Exelon Comments).

0 4.
31 1d. at 6.

%2 pJM, Answer, Docket No. ER13-198-002, at 22 (filed Sept. 5, 2013) (PIM
Answer).
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nonincumbent developer to construct, own and/or finance a project.”* PJM adds that
any decisions to select and include a proposed transmission project in the Regional
Transmission Expansion Plan (Regional Plan) for purposes of cost allocation “will be
fully vetted in the context of [the PIM] stakeholder process and approved by the PJIM
Board [of Managers] (PJM Board).”** Thus, PJM asserts that Exelon’s protest is
premat?%re at this time and should be dismissed as outside the scope of the July 22
Filing.

28.  Insupport of PJM’s response to Exelon, Atlantic Grid asserts that Exelon is
legally incorrect in its contention that the tariff currently forbids PJM from designating a
nonincumbent transmission developer to construct non-economic projects prior to
January 1, 2014.*° Atlantic Grid states that Exelon’s assertion is unreasonable because
the First Compliance Order did nothing more than find that certain provisions of the PJIM
tariff are “ambiguous” and “could be read as supplying a federal right of first refusal for
transmission projects that are selected in the regional transmission plan for purposes of
cost allocation.”" Atlantic Grid further states that Exelon makes no attempt to explain
how “ambiguous” tariff language can be construed to confer an unambiguous right of
first refusal to construct reliability projects until PJM’s Order No. 1000 compliance tariff
takes effect.® Finally, Atlantic Grid argues that Exelon’s assertion conflicts with a line
of unambiguous Commission rulings.*

V. Commission Determination

29.  We affirm the Commission’s finding in its January 16, 2014 order that PJM’s
proposed January 1, 2014, effective date for its compliance with Order No. 1000,

3 1d. at 22-23.
%1d. at 23.
4.

% Atlantic Grid, Answer, Docket No. ER13-198-002 at 1 (filed Sept. 30, 2013)
(Atlantic Grid Answer, Docket No. ER13-198-002).

%7 |d. at 3 (citing First Compliance Order, 142 FERC { 61,214 at P 222).
% 1d.

%9 1d. at 3-5.
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complies with the Commission’s directive in the First Compliance Order.*’ In addition,
we accept PJM Transmission Owners’ revisions to Schedule 12** and Appendix A to
Schedule 12* to reflect an effective date of February 1, 2013, as consistent with the
Commjfsion’s findings in the January 31, 2013 Order,*® and the First Compliance
Order.

30.  We further find that PJM’s explanation of how it will transition to the revised
regional transmission planning process complies with the Commission’s directive in the
First Compliance Order.

31.  With regard to Exelon’s request for clarification concerning the designation of
certain transmission projects prior to January 1, 2014, we find that this request is beyond
the scope of PJIM’s Order No. 1000 compliance, which has an effective date of January 1,
2014.

“0PJM Interconnection, L.L.C., 146 FERC Y 61,030, at P 5 (2014) (January 186,
2014 Order) (“The Commission finds that PJIM’s proposed effective date of January 1,
2014 complies with the Commission’s directive in the First Compliance Order.”).

* PJM, Intra-PJM Tariffs, OATT, Schedule 12, § (a)(v) (Effective Date) (5.1.0).

“2PJM, Intra-PJM Tariffs, OATT, Schedule 12 - Appendix A (Required
Transmission Enhancements Approved By The PJIM Board On Or After February 1,
2013, Responsible Customers And Associated Transmission Owner Revenue
Requirements) (0.1.0).

%3 January 31, 2013 Order, 142 FERC {61,074 at P 1 (“In this order the
Commission conditionally accepts and nominally suspends the proposed cost allocation
methods for filing, to be effective February 1, 2013, subject to refund and to a future
order in PJM’s Order No. 1000 compliance proceeding.”).

* First Compliance Order, 142 FERC { 61,214 at P 1 (“We will conditionally
accept the PJM Transmission Owners October 11[, 2012 Compliance] Filing, effective
February 1, 2013, as requested, subject to further compliance filings, as discussed
below.”).
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b. Order No. 890 and Other Regional Transmission
Planning Process General Requirements

32.  Order No. 1000 required that the regional transmission planning process result in a
regional transmission plan® and satisfy the Order No. 890 transmission planning
principles of: (1) coordination, (2) openness, (3) transparency, (4) information exchange,
(5) comparability, (6) dispute resolution, and (7) economic planning.*®

i First Compliance Order

33.  The Commission found that the revisions to PJM’s regional transmission planning
process complied in part with Order No. 1000’s general regional transmission planning
requirements.*” The Commission noted its prior finding that PJM’s regional transmission
planning process satisfied the requirements of Order No. 890, explaining that the
Commission’s focus in the First Compliance Order was on the “incremental changes to
the PJM regional transmission planning process developed to comply with the general
regional transmission planning requirements of Order No. 1000.”*® However, the
Commission noted that PJM proposed to remove certain provisions from Schedule 6%
that the Commission previously relied on to find that PJIM complied with Order No.

> Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 147.

“® 1d. PP 146, 151. These transmission planning principles are explained more
fully in Order No. 890.

" First Compliance Order, 142 FERC { 61, 214 at P 52.
“1d.

“ PJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.6(m), (n), (0)
& (p) (3.0.0). Certain provisions within sections 1.5.6(m), (n), (0), and (p) relate to
PJM’s procedures for stakeholders and PJM to propose, and for PJM to review and adopt,
alternative transmission solutions.
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890’s comparability principle.®® The Commission directed PJM to explain how, absent
these provisions, it continues to comply with the comparability principle.>

il. Summary of PIJM Parties’ Compliance Filings

34.  PJM asserts that its regional transmission planning process continues to comply
with the comparability principle, notwithstanding PJIM’s proposal to delete sections
1.5.6(m) through 1.5.6(p) of Schedule 6.°> PIM explains that non-transmission
alternatives have several opportunities to compete with transmission solutions on a
comparable basis through specific market structures and at various stages of the regional
transmission planning process. For example, PJM indicates that, through its capacity
market (the Reliability Pricing Model (RPM)), both generation and demand response may
compete to produce firm commitments to meet PJM’s capacity needs.>® PJM states that
the availability of these capacity resources on a forward basis is factored into future
regional transmission planning analyses at the assumptions stage of the regional
transmission planning process.

35.  Inaddition, PIM explains that, at the assumptions stage of the regional
transmission planning process, PJM and stakeholders consider non-transmission
alternatives when determining the range of assumptions PJM will use in its transmission
planning studies, specifically, the studies and scenario analyses PJM conducts prior to
identifying the violations, system conditions, economic constraints, and public policy
requirements for which transmission solutions are needed.*® Thus, PJM states, at the
study stage of the regional transmission planning process it utilizes sensitivity studies,
modeling assumption variations, and scenario analyses that:

% First Compliance Order, 142 FERC 61, 214 at P 53 (citing PIJM
Interconnection, L.L.C., 123 FERC { 61,163 (2008) (2008 PJM Order No. 890
Compliance Order), order on compliance, 127 FERC { 61,166, at P 17 (2009) (2009 PJM
Order No. 890 Compliance Order), order on reh’g, 129 FERC 1 61,177 (2009)).

>Hd.

2 PJM July 22, 2013 Compliance Filing at 4-5.
>3 1d. at 5.

> 1d. at 6.

d. at 8.
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take account of potential changes in expected future system
conditions, including, but not limited to load levels, transfer
levels, fuel costs, the level and type of generation, generation
patterns (including, but not limited to, the effects of
assumptions regarding generation that is at risk for retirement
and new generation to satisfy Public Policy Objectives),
demand response, and uncertainties arising from estimated
times to construct transmission upgrades.[*°]

36.  Further, PJM states that it considers the sensitivity studies, modeling assumption
variations, and scenario analyses when determining which proposed projects are more
efficient or cost-effective solutions.>” PJM reiterates that such sensitivity studies,
modeling assumption variations, and scenario analyses include the impact of demand
response and generation.*®

37.  PJM clarifies that it proposed to delete some of the provisions the Commission
previously relied on regarding the Order No. 890 comparability principle because the
provisions are now unnecessary and are inconsistent with PJM’s new transmission
project proposal process. PJM explains that the provisions were initially included in
Schedule 6 to allow participants to propose transmission solutions as alternatives to the
enhancements and expansions that PJM itself developed for selection in the regional
transmission plan. PJM asserts that the provisions are no longer necessary because,
under its new transmission proposal process, entities will have the opportunity to propose
solutions in the first instance.® Furthermore, PJM asserts that retaining these provisions
would have allowed entities submitting proposals outside of the new proposal window
process to have an unfair or undue advantage over entities that submitted timely
proposals because the entities submitting proposals outside of the proposal window
would have additional information (including information on proposals submitted during
a proposal window) that entities submitting proposals during the proposal window would

*®1d. at 6 (citing PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.3 (emphasis in original)).

" 1d. at 8.
%8 |qd.

¥ d. at 9.
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not have.®® PJM explains that it proposed to delete the provisions from Schedule 6 to
avoid such potentially unfair practices.®

ii. Commission Determination

38.  We agree with PIJM that, given the changes it has made to its regional transmission
planning process to comply with Order No. 1000, it is appropriate to delete some of the
provisions in its tariff that the Commission previously relied upon for compliance with
the comparability principle.®? Based on PJM’s additional explanation, we find that, even
with the deletion of these provisions, PJM’s regional transmission planning process
continues to comply with the comparability principle.

39.  PJM’s transmission planning process indicates where and when proponents of
transmission, generation, and demand resources have an opportunity to provide their
input into the development of base-line assumptions and the identification and evaluation
of potential solutions to identified needs. As PJM explains, it will consider non-
transmission alternatives at the assumption and study stages of the regional transmission
planning process via the sensitivity studies and scenario analyses.®® Schedule 6 provides
interested parties, including proponents of non-transmission alternatives, opportunities to
provide input and offer suggestions at various points in that process.®* For example,

% d. at 8.
%1 1d. at 8-9.

%2 PJM proposes to delete sections 1.5.6(m), (n), (0), and (p) from Schedule 6 of its
Operating Agreement. These sections were formerly numbered as sections 1.5.6(h),
(h.01), (i), and (j). See 2009 PJM Order No. 890 Compliance Order, 127 FERC 1 61,166
atP 16 & n.13.

% PJM July 22, 2013 Compliance Filing at 10.

* For example, Schedule 6 of the Operating Agreement outlines opportunities for
members of the Transmission Expansion Advisory Committee and other interested
parties to provide input on: (1) which modeling assumptions, sensitivity studies, and
scenario analyses will be used in the planning process (8 1.5.6(b)); (2) the information
required by or anticipated to be useful in preparation of potential sensitivity studies,
modeling assumption variations, and scenario analyses (8 1.5.4(c)); (3) the impact that
sensitivities, assumptions, and scenario analysis may have on the need for potential
transmission solutions to regional needs (8§ 1.5.3); and (4) results of the studies that
identify potential regional needs (§ 1.5.6(c)).
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interested parties can provide and comment on information regarding demand response
resources, energy efficiency programs, price responsive demand, and generating
additions.®® Based on PJM’s analysis and stakeholder input, and after PJM has
considered non-transmission alternatives, PJM will post the regional transmission needs
for which it will solicit requests for transmission projects.?® PJM also explains that
resources that clear PJIM’s capacity market can be generation or demand response and
produce firm commitments to meet PJM’s capacity needs. PJM states that it considers
the availability of these non-transmission resources in the transmission planning process
on a going-forward basis and factors such resources into future regional transmission
planning analyses at the assumptions stage.®’

C. Consideration of Transmission Needs Driven by Public
Policy Requirements

40.  Order No. 1000 required public utility transmission providers to amend their
OATTSs to include procedures for the consideration of transmission needs driven by
Public Policy Requirements in both the local and regional transmission planning
processes.®® Public Policy Requirements are requirements established by local, state or
federal laws or regulations (i.e., enacted statutes passed by the legislature and signed by

® Operating Agreement, Schedule 6, § 1.5.6(b)(iii) (Development of the
Recommended Regional Transmission Expansion Plan) (3.1.0).

% Operating Agreement, Schedule 6, § 1.5.8(b) (Posting of Transmission System
Needs) (3.1.0).

%" PJM July 22, 2013 Compliance Filing at 5-6. This is consistent with PJM’s
previous explanation that it revisits its Regional Plan at least annually to examine any
need to revise, defer or cancel approved transmission enhancements and expansion due to
revised load forecasts, changes in availability of demand-side response and energy
efficiency resources and changing generation fleet portfolio. PJM stated that this process
takes into account changes to system conditions brought about by load fluctuations and
the advent of non-transmission alternative capacity resources such as demand side
response and energy efficiency resources to displace transmission once otherwise deemed
needed on a specific near-term date. See PJM, Compliance Filing, Docket No. ER13-
198-000, at 11-12 (filed Oct. 25, 2012) (PJM October 25, 2012 Compliance Filing).

% Order No. 1000, FERC Stats. & Regs. { 31,323 at P 203.
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the executive and regulations promulgated by a relevant jurisdiction, whether within a
state or at the federal level).%

41.  The Commission in Order No. 1000 explained that, to consider transmission needs
driven by Public Policy Requirements, public utility transmission providers must adopt
procedures to: (1) identify transmission needs driven by Public Policy Requirements and
(2) evaluate potential solutions to meet those identified needs.”® More specifically,
public utility transmission providers must adopt procedures in their local and regional
transmission planning processes for identifying transmission needs driven by Public
Policy Requirements that give all stakeholders a meaningful opportunity to provide input
and to offer proposals regarding what they believe are transmission needs driven by
Public Policy Requirements.” Each public utility transmission provider must explain
how it will determine at both the local and regional level, the transmission needs driven
by Public Policy Requirements for which solutions will be evaluated’? and must post on
its website an explanation of: (1) those transmission needs driven by Public Policy
Requirements that were identified for evaluation for potential solutions in the local and
regional transmission planning processes and (2) why other proposed transmission needs
driven by Public Policy Requirements were not selected for further evaluation.”

42.  Order No. 1000 also required public utility transmission providers, in consultation
with stakeholders, to evaluate at the local and regional level potential solutions to
identified transmission needs driven by Public Policy Requirements, including
transmission facilities proposed by stakeholders.” The evaluation procedures must give
stakeholders the opportunity to provide input and enable the Commission and
stakeholders to review the record created by the process.”

% 1d. P 2. Order No. 1000-A clarified that Public Policy Requirements included
local laws and regulations passed by a local governmental entity, such as a municipal or
county government. Order No. 1000-A, 139 FERC 1 61,132 at P 3109.

® Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 205.

™ 1d. PP 206-209; Order No. 1000-A, 139 FERC { 61,132 at P 335.

"2 Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 208-2009.

3 1d. P 209; see also Order No. 1000-A, 139 FERC 1 61,132 at P 325.
™ Order No. 1000, FERC Stats. & Regs. 7 31,323 at P 211 & n.191.

> Order No. 1000-A, 139 FERC { 61,132 at PP 320-321.
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i Incorporating Consideration of Transmission
Needs Driven by Public Policy Requirements in the
Regional Transmission Planning Process

(@  Eirst Compliance Order

43.  In the First Compliance Order, the Commission found that PIJM partially complied
with the provisions of Order No. 1000 incorporating the consideration of transmission
needs driven by public policy requirements in the regional transmission planning
process. "

44.  The Commission found that PJM’s proposal complies with Order No. 1000’s
requirement to consider transmission needs driven by public policy requirements in the
regional transmission planning process by affirmatively considering the effect that public
policy requirements may have on regional transmission needs.”” The Commission
explained that, by considering public policy requirements’® and public policy objectives’
at the assumptions stage of the Regional Plan process and identifying, through scenario
analysis, needed transmission system enhancements and expansions, PJM’s regional
transmission planning process is “*consistent with or superior to” Order No. 1000’s
requirements regarding consideration of transmission needs driven by public policy

’® First Compliance Order, 142 FERC { 61,214 at P 109.
71d. P 112.

"8 public policy requirements, as defined in the PJM Operating Agreement and
OATT, refer to policies pursued by state or federal entities where such policies are
reflected in enacted statutes or regulations, including but not limited to, state renewable
portfolio standards and requirements under Environmental Protection Agency
regulations. See PJM, Intra-PJM Tariffs, Operating Agreement, Definitions (O-P),

8§ 1.38B (Public Policy Requirements) (4.0.0); see also PIM, Intra-PJM Tariffs, OATT,
Definitions (O-P-Q), 8 1.36A.05 (Public Policy Requirements) (6.0.0).

" public policy objectives, as defined in the PJM Operating Agreement and
OATT, refer to public policy requirements, as well as public policy initiatives of state or
federal entities that have not been codified into law or regulation but which nonetheless
may have important impacts on long-term planning considerations. See PJM, Intra-PJM
Tariffs, Operating Agreement, Definitions (O-P), 8 1.38A (Public Policy Objectives)
(4.0.0); PIM, Intra-PJM Tariffs, OATT, Definitions (O-P-Q), § 1.36A.04 (Public Policy
Objectives) (6.0.0).
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requirements.” ® The Commission explained that PJM’s process also includes
procedures through which it will identify, with stakeholder input, public policy
requirements and public policy objectives for PJM to consider in its transmission system
studies and analyses, thereby giving all stakeholders a meaningful opportunity to provide
input and to offer proposals regarding what they believe are transmission needs driven by
public policy requirements. In particular, the Commission noted that PJM facilitates an
assumptions meeting during which various stakeholders may contribute to the
development of the assumptions that PJM will use to evaluate and analyze potential
enhancements and expansions to the transmission system.®

45.  Additionally, the Commission found that PJIM’s proposal complied with Order No.
1000’s requirement to evaluate at the regional level potential transmission solutions to
identified transmission needs driven by public policy requirements. This finding was
based on the fact that PJM has a Commission-approved process for evaluating potential
transmission solutions, including those proposed by stakeholders, to the transmission
needs driven by public policy requirements that result when PIM performs its studies.?

46.  The Commission found that PJM’s proposal to consider public policy objectives
and public policy requirements is consistent with or superior to Order No. 1000°s
requirement to consider transmission needs driven by public policy requirements.®

47.  The Commission found that other aspects of the proposal partially complied with
the requirements of Order No. 1000 concerning consideration of transmission needs
driven by public policy requirements in the regional transmission planning process. In
particular, the Commission found that PJM’s proposed definition of public policy
requirements partially complied with the provisions of Order No. 1000 because the
definition did not refer to “duly enacted laws or regulations passed by a local
governmental entity, such as a municipal or country government.”® The Commission

% First Compliance Order, 142 FERC 61,214 at P 112 (citing 18 C.F.R.
§ 35.28(c)(4)(ii)).

81 1d. PP 110-111.
81d. P 117.
81d. P 114.

% 1d. P 113; see also Order No. 1000, FERC Stats. & Regs. { 31,323 at P 2; Order
No. 1000-A, 139 FERC 161,132 at P 319.
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required changes to the definition of public policy requirements to make it consistent
with the definition adopted in Order No. 1000.%°

48.  The Commission also found that PJM’s proposal partially complied with the
requirement to post on its website an explanation of those transmission needs driven by
public policy requirements that have been identified for evaluation for potential
transmission solutions in the regional transmission planning process and why other
suggested transmission needs driven by public policy requirements will not be
evaluated.®® The Commission explained that, because PJM proposes to integrate
consideration of transmission needs driven by public policy requirements at the
assumptions stage of the regional transmission planning process, PJM must revise its
OATT to describe its procedures for posting an explanation of which public policy
requirements PJM adopts at the assumptions stage of the Regional Plan process and why
other public policy requirements proposed by stakeholders are not adopted, and to clarify
when in the Regional Plan process PJM will make such posting(s).®’

49.  Finally, the Commission found that PJM did not adequately address Order No.
1000’s requirement to describe a just and reasonable and not unduly discriminatory
process through which PIJM will identify those particular transmission needs driven by
public policy requirements for which transmission solutions will be evaluated. The
Commission explained that it was unclear whether PJM will incorporate into its
transmission enhancement and expansion studies all public policy requirements identified
by stakeholders at the assumptions stage of the Regional Plan process, or if it will instead
select some subset of all proposed public policy requirements to incorporate.®® Because
PJM incorporates identified public policy requirements into its transmission enhancement
and expansion studies, thereby determining whether resulting transmission needs will be
identified and evaluated for solutions, the Commission directed PJM to provide on
compliance additional tariff revisions describing a just and reasonable and not unduly
discriminatory process through which PJIM will determine which public policy

® First Compliance Order, 142 FERC 61,214 at P 113; see also Order No. 1000,
FERC Stats. & Regs. 1 31,323 at P 2; Order No. 1000-A, 139 FERC 1 61,132 at P 3109.

8 First Compliance Order, 142 FERC 61,214 at P 113.
8 1d. P 116.

8 1d. P 115.
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requirements identified by stakeholders at the assumptions stage will be incorporated into
PJM’s transmission enhancement and expansion studies.*

(b)  Reguests for Rehearing or Clarification

(1) Summary of Requests for Rehearing
or Clarification

50.  Atlantic Grid and AWEA assert that PJM failed to demonstrate that its compliance
proposal is just and reasonable and not unduly discriminatory, and that the Commission
erred in finding in the First Compliance Order that PJIM’s proposal complies with Order
No. 1000’s requirement to consider transmission needs driven by public policy
requirements.”® Atlantic Grid and AWEA also argue that the Commission should clarify
how PJM’s regional transmission planning process can comply with Order No. 1000
without implementation of the multi-driver approach.®® In particular, Atlantic Grid
asserts that it is insufficient for PIM “simply to consider [p]ublic [p]olicy [r]equirements
in the abstract” and PJM must recommend concrete transmission enhancements and
expansions driven by public policy requirements for further scenario analyses.* Absent
criteria for including in the Regional Plan transmission projects proposed to meet public
policy requirements, Atlantic Grid argues that it is unclear how the Commission could

8 4.

% Atlantic Grid, Request for Clarification or Rehearing, Docket Nos. ER13-198-
001, ER13-195-001, ER13-90-001, at 16-17 (filed Apr. 22, 2013) (Atlantic Grid
Request); AWEA, Request for Clarification or Rehearing, Docket Nos. ER13-198-001,
ER13-195-001, ER13-90-001, at 7 (filed Apr. 22, 2013) (AWEA Request for Rehearing).

% The term “multi-driver approach” is not defined in any of the proceedings at
Issue in this order. However, PJM has explained that parties have discussed the concept
of a “multi-driver approach” in the PJM stakeholder process. While PJM’s proposal in
its October 25 Filing did not include a “multi-driver approach,” PJM stated that a multi-
driver approach is an ongoing reform and “[i]nclusion of a multi-driver approach in the
[Regional Plan] process may allow PJM greater flexibility in developing more efficient
and cost-effective projects that could include a combination of public policy components
and reliability and/or economic components with a cost allocation method that would
identify how PJM would allocate costs to the beneficiary of each component.” See PIM
October 25, 2012 Compliance Filing at 80-81.

% Atlantic Grid Request at 7-8 (citing First Compliance Order, 142 FERC
161,214 at P 112).
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conclude that PJM does not need the multi-driver approach to evaluate such projects in its
regional transmission planning process or could find that PJIM’s plan is “consistent with
or superior to” Order No. 1000, or will achieve “optimal” transmission planning goals.**
Thus, Atlantic Grid argues, the Commission must require PJM to provide this additional
detail in the form of a fair and transparent selection process.

51.  Sustainable FERC Project requests that the Commission clarify how PIM’s
proposal to consider public policy requirements complies with Order No. 1000’s
requirement that public utility transmission providers have a clear and transparent process
to determine, from the larger set of needs identified, the transmission needs driven by
public policy requirements for which transmission solutions will be evaluated.**
Sustainable FERC Project acknowledges that the Commission required PJM to provide
further details about whether all or some subset of public policy requirements identified
by stakeholders will be incorporated as inputs into PJIM’s transmission enhancement and
expansion studies. However, Sustainable FERC Project contends that PJM’s explanation
of why a particular public policy requirement will or will not be included as an
assumption or input into a sensitivity study or scenario analysis does not satisfy the
obligation to explain whether PJM will evaluate transmission solutions for an identified
transmission need driven by a public policy requirement.*® Sustainable FERC Project
asserts that, while Schedule 6 provides for the inclusion of some subset of proposed
public policy requirements in the assumptions stage of the Regional Plan process, PJIM’s
OATT does not ensure that PJIM will evaluate resulting transmission needs for solutions
or explain why some needs will be evaluated for solutions while some will not.®
Accordingly, Sustainable FERC Project requests clarification that, after the scenario
planning phase is complete, PJIM must select projects that have been identified as
solutions to transmission needs driven by public policy requirements and explain which
needs were or were not selected for evaluation for solutions. To the extent the
Comr27ission denies clarification, Sustainable FERC Project requests rehearing of this
issue.

% 1d. at 9-10.

% Sustainable FERC Project, Motion for Clarification and Request for Rehearing,
Docket No. ER13-198-001, at 3-5 (filed Apr. 22, 2013) (Sustainable FERC Project
Request).

% d. at 4-5.
% |d. at 4.

d. at 4-5.
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(2) Commission Determination

52.  We affirm the determination in the First Compliance Order that PJIM’s OATT
revisions, as initially proposed, partially complied with Order No. 1000’s requirement
regarding consideration of transmission needs driven by public policy requirements in the
regional transmission planning process. Order No. 1000 requires public utility
transmission providers to have processes to identify transmission needs driven by public
policy requirements and evaluate potential solutions to those identified needs.”® With
respect to the identification of transmission needs driven by public policy requirements,
the process must give stakeholders an opportunity to provide input and offer proposals
regarding the transmission needs they believe should be identified.*® Through its
regional transmission planning process, PJM identifies transmission needs driven by
public policy requirements by considering the effect public policy requirements may have
on regional transmission needs and evaluates potential enhancements or expansions to
address those transmission needs, with the opportunity for stakeholder input and review.

53.  Asthe Commission explained in the First Compliance Order, by incorporating
public policy requirements and initiatives into the assumptions stage of the Regional Plan
process, PIJM affirmatively considers, with stakeholder input, the effect that public policy
requirements may have on regional transmission needs.'® In particular, PJM identifies
potential transmission system enhancements and expansions based on its transmission
planning analyses, which incorporate public policy requirements, alternative sensitivity
studies, modeling assumptions, and scenario analyses proposed by stakeholders through
the Transmission Expansion Advisory Committee and Subregional RTEP Committees.
By considering public policy requirements, including those proposed by stakeholders, in
the transmission planning analyses, PJM identifies transmission needs driven by factors
including public policy requirements.

54.  We also affirm the determination that PJM’s process as initially proposed, and
subject to the first compliance directives in the First Compliance Order, is “consistent
with or superior to”*** Order No. 1000’s requirements regarding consideration of

% First Compliance Order, 142 FERC 61,214 at P 68 (citing Order No. 1000,
FERC Stats. & Regs. 1 31,323 at P 205).

% Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 207; Order No. 1000-A,
139 FERC 1 61,132 at P 320.

190 First Compliance Order, 142 FERC { 61,214 at PP 111-112.

101 1d. P 112 (citing Order No. 1000, FERC Stats. & Regs. { 31,323 at P 149; 18
C.F.R. § 35.28(c)(4)(ii)).
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transmission needs driven by public policy requirements. While Order No. 1000 requires
public utility transmission providers to consider transmission needs driven by public
policy requirements rather than public policy requirements themselves, it does not
preclude public utility transmission providers from also directly considering the latter.'*
In adopting the transmission planning reforms of Order No. 1000, the Commission was
concerned that “[u]nder the existing requirements of Order No. 890, there is no
affirmative obligation placed on public utility transmission providers to consider in the
transmission planning process the effect that Public Policy Requirements may have on
local and regional transmission needs.”*® The Commission explained that, without
procedures to consider transmission needs driven by public policy requirements, “the
needs of wholesale customers may not be accurately identified.”*** PJM’s approach
addresses this concern, because it results in the consideration of public policy
requirements and whether such public policy requirements contribute to specific
transmission system needs. Through the regional transmission planning process, PJIM
identifies, with stakeholder input, enhancements or expansions to the transmission system
that may be driven by public policy requirements, and, out of this larger set of
transmission needs, those needs for which solutions will be evaluated. In addition, PJIM
evaluates, with stakeholder input, potential solutions to identified transmission system
needs, which may include enhancements or expansions driven by public policy
requirements. PJM’s approach is, thus, consistent with or superior to the requirements of
Order No. 1000.

55.  In addition, as explained in the First Compliance Order, Order No. 1000 requires
neither a distinct planning process for public policy transmission projects nor a multi-
driver approach to transmission planning.'®> Rather, Order No. 1000 permits the public
utility transmission provider to decide whether it would consider transmission needs
driven by public policy requirements separately from needs driven by reliability
requirements or economic conditions, or whether it would consider all transmission needs
together.'® One of our concerns is that stakeholders have the opportunity to submit input
in a process that is open and transparent, satisfies all of the transmission planning
principles set out in Order Nos. 890 and 1000, and that results in a record for the

192 Order No. 1000-A, 139 FERC 61,132 at P 326.

1% Order No. 1000, FERC Stats. & Regs. ] 31,323 at P 204.
104 4.

195 First Compliance Order, 142 FERC 61,214 at P 119.

1% Order No. 1000, FERC Stats. & Regs. { 31,323 at P 220.
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Commission and stakeholders to review to help “ensure that the identification and
evaluation decisions are open and fair, and not unduly discriminatory or preferential.
As explained above, PJIM complies with this requirement, in part, by incorporating
consideration of public policy requirements at the assumptions stage of the Regional Plan
process.

1107

56.  We disagree with Sustainable FERC Project’s assertion that “PJM’s explanation of
why a particular [public policy requirement] will or will not be included as an assumption
or input into a sensitivity or scenario does not satisfy the obligation to explain whether an
identified grid need driven by a particular [public policy requirement] will be evaluated
for a solution via the expansion and enhancement process.”'® As previously discussed,
PJM provides stakeholders the opportunity to propose public policy requirements for
PJM’s consideration in its transmission planning analyses at Transmission Expansion
Advisory Committee and Subregional RTEP Committee meetings during the assumptions
stage of the Regional Plan process, which is “consistent with or superior to” Order No.
1000’s requirements regarding consideration of transmission needs drive by public policy
requirements.

57.  Moreover, the First Compliance Order directed PJM to explain “why some public
policy requirements proposed to be incorporated as assumptions and/or scenarios are
adopted and others are not adopted.”**® We affirm that finding here. Because PJM
considers public policy requirements at the assumptions stage of the regional
transmission planning process, and identifies potential transmission system enhancements
and expansions driven in part by public policy requirements as part of the transmission
planning analyses, requiring PJM to post such an explanation before the transmission
planning analyses are complete ensures that PJIM “provide[s] the Commission and
interested parties with information as to how the identification procedures are
implemented.”** We continue to believe this will provide adequate transparency to
stakeholders within the structure of PJM’s regional transmission planning process.

197 Order No. 1000-A, 139 FERC 1 61,132 at P 321.
198 Systainable FERC Project Request at 4-5 (emphasis in original).

199 pjM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.6(b)
(Development of Recommended Regional Transmission Expansion Plan) (3.0.0).

119 First Compliance Order, 142 FERC 61,214 at P 116.

1 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 209.



Docket No. ER13-198-001, et al. -29-

(c) Compliance

(1) Summary of PJM Parties’ Compliance
Filing

58.  To comply with the Commission’s directive to make the definition consistent with
Order No. 1000, PJM proposes to revise its definition of the term “public policy
requirements” to include policies pursued by “local governmental entities such as a
municipal or county government, where such policies are reflected in duly enacted law or
regulations passed by the local governmental entity.”**?

59.  With regard to the Commission’s finding that PJM must revise its OATT to
describe the process through which PJM will determine which public policy requirements
identified by stakeholders at the assumptions stage will be incorporated into its
transmission studies,*** PJM clarifies that, at the assumptions stage of the Regional Plan
process, the states can provide input through the Independent State Agencies
Committee'** regarding which public policy requirements the states have identified for
consideration in PJM’s transmission planning analysis.*™ In addition, at both
Transmission Expansion Advisory Committee and Subregional RTEP Committee
meetings, stakeholders may provide input concerning which public policy objectives they
would like PIM to consider.™® Accordingly, PJM proposes to revise Schedule 6 to
clarify that, prior to the initial assumptions meeting,*!’ stakeholders will have the

112 pJM, Intra-PIM Tariffs, Operating Agreement, Definitions (O-P), § 1.38B
(5.0.0); PIM, Intra-PJM Tariffs, OATT, Definitions (O-P-Q), 8 1.36A.05 (Public Policy
Requirements) (6.1.0).

13 First Compliance Order, 142 FERC 61,214 at P 115.

1% The Independent State Agencies Committee is a committee within the
stakeholder process that is comprised of interested state agencies in the PJM region. See
First Compliance Order, 142 FERC 1 61,214 at P 16 n.58.

115 pJM July 22, 2013 Compliance Filing at 13.

18 1d.: see PIM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.6(b)
(Development of Recommended Regional Transmission Expansion Plan) (3.1.0).

17 pyrsuant to revised Schedule 6 of PJM’s Operating Agreement, the
Transmission Expansion Advisory Committee, and the Subregional RTEP Committees
will each facilitate at least one initial assumptions meeting at the beginning of the
Regional Plan process, providing an open forum to discuss the following: (1) the

(continued...)
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opportunity to provide input on, among other things, the public policy requirements that
the states identify for consideration in PJM’s transmission planning analyses, the public
policy objectives that stakeholders identify for consideration in PJM’s transmission
planning analyses, and the assumptions to be used in performing the evaluation and
analysis of potential transmission enhancements and expansions.**®

60.  Following the assumptions meetings, PJM will determine the range of
assumptions to be used in its studies and scenario analyses based on: (1) the advice and
recommendations of the Transmission Expansion Advisory Committee and the
Subregional RTEP Committees, and (2) the validation of public policy requirements and
an assessment and prioritization of public policy objectives by the states through the
Independent State Agencies Committee. ™

61. Inaddition, PJIM proposes to revise Schedule 6 to provide that it will document
and publicly post its determination of the assumptions it will use in its studies and
scenario analyses, including an explanation of the public policy requirements and public
policy objectives that it adopted at the assumptions stage, as well as an explanation of
why other public policy requirements and public policy objectives introduced by
stakeholders were not adopted.**® Once the assumptions are established, PJM states that
it will conduct its studies and scenarios analyses based on input from the Transmission

assumptions to be used in performing the evaluation and analysis of potential
transmission enhancements and expansions; (2) public policy requirements that the states
identify for consideration in PJM’s transmission planning analyses; (3) public policy
objectives that stakeholders identify for consideration in PJM’s transmission planning
analyses; (4) the impacts of regulatory actions, projected changes in load growth, demand
response resources, energy efficiency programs, price responsive demand, generating
additions and retirements, market efficiency, and other trends; and (5) alternative
sensitivity studies, modeling assumptions and scenario analyses proposed by
stakeholders. See PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.6(b)
(Development of Recommended Regional Transmission Expansion Plan) (3.1.0).

18 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, §1.5.6(b)
(Development of Recommended Regional Transmission Expansion Plan) (3.1.0).

119 Id

120 pJM July 22, 2013 Compliance Filing at 14; see also PJM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.6(b) (Development of Recommended Regional
Transmission Expansion Plan) (3.1.0).



Docket No. ER13-198-001, et al. -31-

Expansion Advisory Committee, the Subregional RTEP Committees, the Independent
State Agencies Committee, and its own assessment of its available resources.'*

(2)  Protests/Comments

62. Maryland Commission is concerned that PJIM’s proposal to revise Schedule 6,
which provides that PJM will determine the range of assumptions it will use in its studies
and scenario analyses based in part on the validation of public policy requirements and
assessment and prioritization of public policy objectives by the states through the
Independent State Agencies Committee, could be interpreted to impose an obligation on
the Independent State Agencies Committee to ““validate’ and *assess and prioritize’” the
public policies adopted by individual states. Maryland Commission claims that neither
state law nor the Independent State Agencies Committee Charter authorizes such an
obligation, and asserts that state entities participating in the Independent State Agencies
Committee have not performed the analyses or collected the information to permit them
individually or collectively to assess the validity of or to prioritize the public policies or
needs of other states.’?* Maryland Commission adds that participation by “limited and
non-energy jurisdictional State Agencies” in the Independent State Agencies Committee
raises further questions about the appropriateness of obligating the Independent State
Agencies Committee to assess and prioritize public policies of member states.'?

63.  To alleviate the concerns expressed by state entities participating in the
Independent State Agencies Committee, Maryland Commission proposes that PJM revise
Schedule 6 to provide:

Following the assumptions meeting and prior to performing
the evaluation and analyses, the Office of the Interconnection
shall determine the range of assumptions to be used in the
studies and scenario analyses, based on the advice and
recommendations of the Transmission Expansion Advisory
Committee and Subregional RTEP Committees and

the statement vakidation of Public Policy

Requirements provided individually by the states and any
State Member assessment and or prioritization of Public

121 pJM July 22, 2013 Compliance Filing at 14.

122 Maryland Commission, Comments, Docket No. ER13-198-002, at 2-3 (filed
Aug. 21, 2013) (Maryland Commission Comments).

1231d. at 3 n.5.
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Policy Objectives by-the-states threugh proposed by other

Stakeholders during meetings of the Independent State
Agencies Committee.[***]

64. Maryland Commission states that, while the proposed revisions are still under
discussion among the member states of the Independent State Agencies Committee and
with PJM, the state commissions have discussed their concerns with PJM and are
satisfied that PJM does not intend to apply the language in a manner that would impose
an obligation on the Independent State Agencies Committee to assess the validity of, or
to prioritize, the public policies or needs of other states. Furthermore, Maryland
Commission claims that PJM supports making changes to the language in question to
fully alleviate these concerns. Thus, Maryland Commission requests that the
Commission direct PJM to work with the state commissions and other state agencies to
develop revised language that does not obligate state commissions and agencies to
validate or prioritize the public policies of other states.*®

(3) Answer

65.  Inresponse to Maryland Commission’s concern, PJM proposes to revise Schedule
6 as follows:

Following the assumptions meeting and prior to performing
the evaluation and analyses, the Office of the Interconnection
shall determine the range of assumptions to be used in the
studies and scenario analyses, based on the advice and
recommendations of the Transmission Expansion Advisory
Committee and Subregional RTEP Committees and through
the Independent Stage Agencies Committee

the statement vahidation-of Public Policy

Requirements provided individually by the states and any
state member’s assessment and or prioritization of Public

Policy Objectives by-the-states-threugh proposed by other
stakeholders danﬂg—mﬁgmw&ef—ﬂ%—m%pendem%tafee

1241d. at 3.
1251d. at 3-4.

126 pIM Answer at 20-21.
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4 Commission Determination

66.  We find that PJM’s proposed revisions to the regional transmission planning
process, subject to an additional compliance requirement, comply with the directives in
the First Compliance Order concerning the consideration of transmission needs driven by
public policy requirements.

67.  Inthe First Compliance Order, the Commission directed PJIM to modify its
definition of public policy requirements to reference policies pursued by local
governmental entities such as a municipal or county government.**’ PJM’s proposed
changes to its definition of public policy requirements satisfy this compliance
requirement.

68.  The Commission also directed PIJM to describe a just and reasonable and not
unduly discriminatory process through which it will determine which public policy
requirements that stakeholders identified at the assumptions stage will be incorporated
into PJM’s transmission enhancement and expansion studies.*”® The proposed changes to
PIJM’s OATT clarify this process, specifying that stakeholders will have opportunities,
through both the Transmission Expansion Advisory Committee and Subregional RTEP
Committees, to provide input on the assumptions to be used in PJM’s transmission
analyses, including public policy requirements and public policy objectives that
stakeholders identified. The revisions to Schedule 6 also specify that PIM will determine
the “range of assumptions to be used in its studies and scenario analyses” based on input
from the Transmission Expansion Advisory Committee, the Subregional RTEP
Committees, and from states via the Independent State Agencies Committee.*?

69.  We find that these revisions to Schedule 6 describe a process that offers multiple
opportunities for stakeholders to provide input on the assumptions, including public
policy requirements, to be used in PJM’s transmission planning analyses. The proposed
revisions also state that PJM will determine the “range of assumptions” to be used in its
studies, which clarifies that PJIM may select a subset of public policy requirements
proposed by stakeholders to incorporate into its assumptions. Furthermore, the proposed
revisions adequately describe the basis upon which PJM will determine the range of
assumptions it will use in its studies. Therefore, we find that these revisions to Schedule

127 Eirst Compliance Order, 142 FERC 61,214 at P 113.
128 1d. P 115.

129 pJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.6(b)
(Development of Recommended Regional Transmission Expansion Plan) (3.1.0).
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6 satisfy the compliance requirement that PJM describe a just and reasonable and not
unduly discriminatory process for determining which public policy requirements
identified by stakeholders at the assumptions stage will be incorporated into its
transmission studies, and which describes whether PJM will, out of a larger set of
requirements identified by stakeholders, select a subset of public policy requirements to
incorporate.

70.  We note Maryland Commission’s protest that proposed changes to PIM’s OATT
could be interpreted to inappropriately impose an obligation on the Independent State
Agencies Committee to “*validate’ and ‘assess and prioritize’” the public policies that
individual states adopted. We also note that, in its answer, PJM accepts, with minor
revisions, Maryland Commission’s proposed solution to alleviate the concerns expressed
by state entities participating in Independent State Agencies Committee. We find that the
proposed OATT language, as revised by PIJM, complies with the Commission’s
directives in the First Compliance Order. Therefore, we direct PJM to submit, within 60
days of the date of issuance of this order, a further compliance filing to make these
revisions to Schedule 6 as proposed in its answer.**°

71.  We further find that PJM’s proposed changes to its OATT comply with the
requirement to post on its website an explanation of which public policy requirements it
adopted at the assumptions stage of the Regional Plan process and why other public
policy requirements and public policy objectives that stakeholders proposed were not
adopted.

il. Incorporating Consideration of Transmission
Needs Driven by Public Policy Requirements in the
Local Transmission Planning Process

(@  Eirst Compliance Order

72.  Inthe First Compliance Order, the Commission found that PJM’s proposed OATT
revisions may not comply with the requirements of Order No. 1000 regarding the
consideration of transmission needs driven by public policy requirements in the local
transmission planning process. Specifically, the Commission determined that PJM did
not address in its October 25, 2012 Compliance Filing how the transmission-owning
members of PJM have incorporated these requirements into their local transmission
planning processes. In addition, the Commission found that PJIM’s proposal did not
adequately explain how a proposed transmission project addressing transmission needs
driven by public policy requirements identified in the local transmission planning process

130 see supra P 65 (citing PJIM Answer at 20-21).
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could be selected in the regional transmission plan.*** Therefore, the Commission
directed PJM to describe in a further compliance filing how the local transmission
planning process complies with Order No. 1000’s requirement to consider transmission
needs driven by public policy requirements in the local transmission planning process and
how a proposed transmission project addressing transmission needs driven by public
policy requirements identified in the local transmission planning process may be selected
in the regional transmission plan.*®

(b)  Summary of Parties’ Compliance Filing(s)

73.  PJM asserts that regional and local transmission planning are fully integrated in its
transmission planning processes and therefore are compliant with Order No. 1000.**
PJM states that, as part of its existing transmission planning process, three Subregional
RTEP Committees™ facilitate the development and review of Subregional RTEP
Projects'® and Supplemental Projects**® that the Transmission Owners identify within

131 First Compliance Order, 142 FERC { 61,214 at P 147.
32 1d. P 123.
133 pJM July 22, 2013 Compliance Filing at 15.

134 The Subregional RTEP Committees are responsible for the initial review of
Subregional RTEP Projects, and provide recommendations to the Transmission
Expansion Advisory Committee about these projects. Subregional RTEP Committees are
open to participation by: (1) all transmission customers and applicants for transmission
service; (2) any other entity proposing to provide transmission facilities to be integrated
into PIM; (3) all PIM Members; (4) the electric utility regulatory agencies with the PJM
States, the Independent State Agencies Committee, and State Consumer Advocates; and
(5) any other interested entities or persons. See PJM, Intra-PJM Tariffs, Operating
Agreement, Schedule 6, 8 1.3(c), (e) (Establishment of Committees) (2.1.0).

135 A Subregional RTEP Project is a transmission expansion or enhancement rated
below 230 KV that is required for compliance with PJM’s criteria for system reliability,
operational performance, or economic criteria, pursuant to a determination by the Office
of the Interconnection. See PJM, Intra-PJM Tariffs, Operating Agreement, Definitions
(S-T), 8 1.42A.01 (Subregional RTEP Project) (2.0.0).

138 A Supplemental Project is a Regional RTEP Project(s) or Subregional RTEP

Project(s) that is not required for compliance with PJM’s criteria for system reliability,
operational performance or economic criteria, pursuant to a determination by the Office

(continued...)
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their respective zones, and make recommendations to the Transmission Expansion
Advisory Committee concerning these projects.*®’ In addition, PJM notes that
stakeholders, through participation in the Subregional RTEP Committees,**® have the
opportunity to review the criteria, assumptions, and models that Transmission Owners
use to identify reliability criteria violations, economic constraints, or to consider public
policy requirements and proposed solutions in their respective zones.** Stakeholders
have a further opportunity to review and provide comments to Transmission Owners on
proposed solutions to any identified transmission needs prior to Transmission Owners’
finalizing their Local Plans, as well as on the Local Plans as integrated into the Regional
Plan, prior to the Regional Plan itself being submitted for approval to PJM’s Board.**°
The recommended Regional Plan will separately identify enhancements and expansions
for the three PJM subregions, and will incorporate recommendations from participants in
the Subregional RTEP Committees.**" The Subregional RTEP Committees, or a
designated Transmission Owner, may hold additional meetings to incorporate more

of the Interconnection. See PJM, Intra-PJM Tariffs, Definitions (S-T), 8 1.42A.02
(Supplemental Project) (2.0.0).

137 pJM July 22, 2013 Compliance Filing at 15-16; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, § 1.3(c) (Establishment of Committees)
(2.1.0).

138 The Subregional RTEP Committees shall be open to participation by: (i) all
Transmission Customers, as that term is defined in the PJM Tariff, and applicants for
transmission service; (ii) any other entity proposing to provide transmission facilities to
be integrated into the PJM Region; (iii) all Members; (iv) the electric utility regulatory
agencies within the States in the PJM Region, the Independent State Agencies
Committee, and the State Consumer Advocates; and (v) any other interested entities or
persons. PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.3(e)
(Establishment of Committees) (3.1.0).

139 pJM July 22, 2013 Compliance Filing at 16; see also PJM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.3(d) (Establishment of Committees) (2.1.0).

149 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.3(d), (f)
(Establishment of Committees) (3.1.0).

11 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.6(f)
(Development of the Recommended Regional Transmission Expansion Plan) (3.1.0).
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localized areas in the subregional transmission planning process.** In addition, a
Subregional RTEP Committee may, on its own or at the request of a committee
participant, refer Subregional RTEP Projects to the Transmission Expansion Advisory
Committee for further review, advice, and recommendations.*** Finally, PJM notes that
it will provide access, through the PJIM website, to each Transmission Owners’ Local
Plan, including all criteria, assumptions and models used by the Transmission Owners to
develop their respective plans.'**

74.  Inresponse to the Commission’s directive that PJM describe how the local
transmission planning process complies with the requirements of Order No. 1000
addressing transmission needs driven by public policy requirements, PJIM proposes to
revise Schedule 6 of its Operating Agreement to explicitly state:

The Subregional RTEP Committees shall be responsible for
the timely review of each Transmission Owner’s Local Plan.
This review shall include, but is not limited to, the review of
criteria, assumptions and models used by the Transmission
Owner to identify reliability criteria violations, economic
constraints, or to consider Public Policy Requirements, ané
proposed solutions prior to finalizing the Local Plan, the
coordination and integration of the Local Plans into the
[Regional Plan], and addressing any stakeholder issues
unresolved in the Local Plan process ....['*]

Each Subregional RTEP Committee shall schedule and
facilitate a minimum of one Subregional RTEP Committee
meeting to review the criteria, assumptions and models used
by the Transmission Owner to identify reliability criteria

12 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.3(f)
(Establishment of Committees) (3.1.0).

%3 pJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.3(c)
(Establishment of Committees) (3.1.0).

144 PJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.4 (e) (Supply
of Data) (3.1.0).

5 pJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.3(d)
(Establishment of Committees) (2.1.0).
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violations, economic constraints, or to consider Public Policy
Requirements.["*]

75.  PJM asserts that, as revised, Schedule 6 clearly describes the process through
which its regional transmission planning process fully vets and takes into account local or
subregional reliability criteria violations, economic constraints and public policy
requirements. PJM further states that transmission projects that Transmission Owners
identify as needed to address reliability criteria violations, economic constraints, or
public policy requirements are vetted through PJM’s regional transmission planning
process forums, which allow for stakeholder review and comment.™*’ PJM contends that
its regional transmission planning process complies with Order No. 1000 because it
merges local and regional transmission planning, stating that PJM evaluates both local
and regional planning criteria.**®

76.  With regard to the Commission’s directive in its First Compliance Order that PJIM
explain how proposed transmission solutions to local needs driven by public policy
requirements could be selected in the regional transmission plan, PJM reiterates that
Subregional RTEP Projects and Supplemental Projects (including those addressing public
policy requirements) that Transmission Owners identify are merged into the Regional
Plan through PIM’s existing process.'*® PJM further notes that, although Supplemental
Projects are not included in the Regional Plan for purposes of cost allocation and are thus
not approved by the PJM Board, PJM evaluates such transmission projects to ensure that
they do not adversely affect the transmission system and to identify any upgrades or
requirements necessary to accommodate them.*® PJM states that, in contrast, the PIM

148 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.3(f)
(Establishment of Committees) (2.1.0).

17 PIM July 22, 2013 Compliance Filing at 16.

18 1d. at 17 (citing PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.2(e) (Conformity with NERC Reliability Standards and Other Applicable Reliability
Criteria) (2.0.0), which states that the Regional Plan planning criteria will include, among
other things, the individual Transmission Owner FERC-filed planning criteria as filed in
FERC Form No. 715).

149 1d. at 17-18.

13014, at 18.
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Board must approve Subregional RTEP Projects because they are selected in the
Regional Plan for purposes of cost allocation.™*

(c) Commission Determination

77.  We find that PJM’s proposed revisions to the local transmission planning process
partially comply with the directives in the First Compliance Order concerning the
consideration of transmission needs driven by public policy requirements in the local
transmission planning process.

78.  Order No. 1000 requires public utility transmission providers to amend their
OATTSs to describe procedures that provide for the consideration of transmission needs
driven by public policy requirements in the local transmission planning process. This
requirement includes an obligation that public utility transmission providers have in place
processes that give all stakeholders the opportunity to provide input into what they
believe are transmission needs driven by public policy requirements, and for public utility
transmission providers to describe the procedures not only for identifying, but also for
evaluating potential solutions to, transmission needs driven by public policy requirements
in the local transmission planning process. This includes a requirement that public utility
transmission providers post on their websites an explanation of which transmission needs
driven by public policy requirements will be evaluated for potential solutions in the local
transmission planning process, as well as an explanation of why other suggested
transmission needs will not be evaluated.'**

79.  We find that PJM adequately describes processes, outlined above, that give all
stakeholders the opportunity, through participation in Subregional RTEP Committees, to
provide input into what they believe are local transmission needs driven by public policy
requirements.

80.  We find, however, that the proposed changes to Schedule 6 do not address how
local Transmission Owners incorporate any comments from the Subregional RTEP
Committees into their Local Plans before finalizing them and incorporating them into the
proposed Regional Plan, and do not specify how any modifications to those plans in
response to comments will be communicated to stakeholders. Thus, while PIJM explains
that a proposed solution addressing transmission needs driven by public policy
requirements identified in the local transmission planning process may ultimately be
included in the regional transmission plan as either a Supplemental Project or a

13114, at 18 n.47.

52 Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 203-209.
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Subregional RTEP Project, following review by the Subregional RTEP Committees and
Transmission Expansion Advisory Committee, PJM’s OATT does not adequately
describe the procedures by which local Transmission Owners will evaluate, with
stakeholder input, such potential transmission solutions proposed in the local
transmission planning process for selection in the Local Plan.

81.  We also find that, while PJM does provide access through its website to each
Transmission Owner’s Local Plan,*** PJM does not address the requirement that public
utility transmission providers post on their websites an explanation of which transmission
needs driven by public policy requirements will be evaluated for potential solutions in the
local transmission planning process, as well as an explanation of why other suggested
transmission needs will not be evaluated.

82.  Finally, we note that PJIM’s proposed revisions to the second sentence of Schedule
6, 8 1.3(d) create confusion about what the Subregional RTEP Committees review in
each Transmission Owner’s Local Plan.™™* We direct PJM to revise Schedule 6, § 1.3(d)
to make its meaning consistent with our interpretation of the provision.

83.  Accordingly, PIM must submit, within 60 days of the date of issuance of this
order, a further compliance filing that describes the process by which local Transmission
Owners incorporate into their Local Plans any comments from the Subregional RTEP
Committees on the criteria, assumptions and models used in the local planning process,
as well as on any identified needs and proposed solutions, prior to finalizing the Local
Plans. PJM should also describe how it or local Transmission Owners will communicate
to stakeholders any modifications made to Local Plans in response to comments from the

153 See supra note 144. In addition, PJM’s Manual 14B, which describes the PIM
region transmission planning process, notes that projects originating through local
transmission owner planning will be posted on PJM’s website. The website will allow
interested parties to track the status of listed projects and planned in-service dates, and
will include information regarding criteria and assumptions related to local planning. See
PJM Manual 14B: PJM Regional Transmission Planning Process (Revision 25), at 9-10
(effective Oct. 24, 2013).

1% As written, the sentence could imply, for example, that the Subregional RTEP
Committees review “the criteria, assumptions and models used to identify [...] proposed
solutions prior to finalizing the Local Plan....” We assume that the sentence should
instead be interpreted to read, “This review shall include, but is not limited to, the review
of [...] proposed solutions prior to finalizing the Local Plan....” See PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.3(d) (Establishment of Committees)
(3.1.0).
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Subregional RTEP Committees. In addition, we direct PJM to specify the procedures by
which local transmission providers will evaluate potential solutions to transmission needs
driven by public policy requirements in the local transmission planning process. We
further direct PJM to describe how it or local Transmission Owners will post on

their respective websites an explanation of which transmission needs driven by public
policy requirements will be evaluated for potential solutions in the local transmission
planning process, as well as an explanation of why other suggested transmission needs
will not be evaluated. Finally, we direct PJM to revise Schedule 6, § 1.3(d) to make its
meaning consistent with our interpretation of the provision described above.

ii. State Agreement Approach

(@  Eirst Compliance Order

84. Inits October 25, 2012 Compliance Filing, PJM explained that its proposed State
Agreement Approach, > which it included as a mechanism by which states that desire to
advance a transmission project addressing public policy requirements can have the
project selected in the Regional Plan, was not intended to comply with Order No.
1000.*® Nevertheless, because the proposed approach was related to other revisions PJM
was making in compliance with Order No. 1000, the Commission found it appropriate to
make a determination on the State Agreement Approach in its First Compliance Order.
There, the Commission found that PJIM’s proposal for a State Agreement Approach was
not needed for PJIM to comply with Order No. 1000 and that the proposed approach
supplements, but does not conflict with or otherwise replace, PIM’s process to consider
transmission needs driven by public policy requirements.™’

85.  The Commission found that, subject to modification, the State Agreement
Approach is just and reasonable and not unduly discriminatory. However, the
Commission determined that the State Agreement Approach did not adequately identify
which entity determines whether a Supplemental Project will be selected in the Regional

5% The State Agreement Approach allows states to submit public policy
transmission projects for inclusion in the Regional Plan that will not be subject to
regional cost allocation. Instead, states may voluntarily assume responsibility for all
costs of the proposed transmission project, which will be included in the Regional Plan as
a Supplemental Project or state public policy transmission project. See PJM October 25,
2012 Compliance Filing at 45.

158 First Compliance Order, 142 FERC 61,214 at P 124.

1571d. p 142.
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Plan. Therefore, the Commission ordered PJIM to make a compliance filing clarifying
this issue.'®

(b)  Reguests for Rehearing or Clarification

(1) Summary of Requests for Rehearing
or Clarification

86.  Regarding the State Agreement Approach, Atlantic Grid and AWEA argue that
stakeholders should be permitted to propose transmission projects intended to meet
public policy requirements in the regional transmission planning process, even if such
projects were initially proposed through the State Agreement Approach.'*® Moreover,
Atlantic Grid requests that the Commission clarify that the State Agreement Approach
has no impact on the classification of transmission projects such that, once a project is
selected in the regional transmission plan for the purposes of cost allocation, any
commitment under the State Agreement Approach is no longer applicable.*®

(2) Commission Determination

87.  Asdiscussed above, the State Agreement Approach is a supplementary, but
separate, mechanism by which state governmental entities authorized by their respective
states may voluntarily agree to be responsible for the allocation of all costs of a proposed
transmission enhancement or expansion developed pursuant to this separate approach.
While we found in the First Compliance Order that the State Agreement Approach is
sufficiently related to PJM’s Order No. 1000 regional transmission planning process to
include a determination on PJM’s proposal, we explained that it is not necessary to
consider whether the State Agreement Approach and the corresponding cost allocation
method comply with Order No. 1000.'®* Rather, we determined that the State Agreement
Approach is just and reasonable and not unduly discriminatory, subject to PIM clarifying
the identity of the entity that determines whether a Supplemental Project will be included
in the Regional Plan pursuant to the State Agreement Approach.

8 1d. PP 145, 147.
159 Atlantic Grid Request at 6; AWEA Request at 3-4.
180 Atlantic Grid Request at 6-7.

181 Eirst Compliance Order, 142 FERC 61,214 at P 142.
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88.  We decline to require PIJM to revise Schedule 6 to adopt Atlantic Grid’s and
AWEA'’s requested approach for how the State Agreement Approach should interact with
PJM’s regional transmission planning process. As the Commission stated in the First
Compliance Order, nothing in Order No. 1000 prohibits market participants from
negotiating alternative cost sharing arrangements voluntarily and separately from the
regional cost allocation method or methods. In addition, Order No. 1000 did not
establish any requirements regarding how such a supplementary, but separate, mechanism
must interact with the Order No. 1000 regional transmission planning process, and we are
not persuaded to address the interaction between these processes on rehearing. Order No.
1000 requires only that the transmission planning process adopted by a transmission
planning region satisfy the transmission planning principles discussed in Order No. 1000
and in the orders on compliance.

89.  For the same reasons, we decline to clarify or require PJM, as requested by
Atlantic Grid, to specify that once a transmission project is selected in the regional
transmission plan for the purposes of cost allocation, any commitment under the State
Agreement Approach is no longer applicable. The Order No. 1000 reforms do not
address how entities must resolve commitments made pursuant to negotiations separate
from the regional transmission planning process. Accordingly, this issue is beyond the
scope of this proceeding.

(c) Compliance

(1) Summary of PJM Parties’ Compliance

Filing(s)

90. PJM proposes to comply with the Commission’s directive to specify the entity that
determines whether a Supplemental Project should be included in the Regional Plan by
revising Schedule 6 to clarify that authorized state governmental entities voluntarily
agreeing to be responsible for the costs of a proposed project addressing public policy
requirements will determine whether the project will be included in the Regional Plan as
a Supplemental Project or a state public policy project.®?

91.  PJM further explains that, under the State Agreement Approach, if the state(s)
affected by a proposed transmission project that addresses public policy requirements or
public policy objectives expresses an interest to PJIM in moving forward with the project,
PJM will evaluate the project to determine if upgrades would be required to
accommodate it and will inform the affected state(s) of this determination. According to

162 pJM July 22, 2013 Compliance Filing at 19; see also PJM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.9(a) (State Agreement Approach) (3.1.0).
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PJM, the state(s) will then notify PJM if it wishes to have the transmission project
included in the Regional Plan, indicate whether the project should be classified as a
Supplemental Project or a state public policy project, and affirm that the affected state(s)
will be responsible for all costs of the project and any additional upgrades to PIM’s
system needed to accommodate the project. PJM states that it will then include the
Supplemental Project or state public policy project in the recommended plan.*®

(2) Commission Determination

92.  We find that PJM’s proposed revision to Schedule 6 concerning the State
Agreement Approach adequately clarifies which entity determines whether a
transmission project proposed through the State Agreement Approach will be included in
the Regional Plan as either a Supplement Project or as a state public policy transmission
project. The revised language provides that, pursuant to the State Agreement Approach,
a proposed transmission expansion or enhancement that addresses state public policy
requirements identified or accepted by the state(s) in the PJIM Region may be included in
the recommended plan for informational purposes, but not for purposes of regional cost
allocation, either as a Supplemental Project or a state public policy project, as determined
by the authorized state governmental entities.’® The affected state(s) will be responsible
for all costs of the project and any additional upgrades to PJM’s system needed to
accommodate the project. The proposed revision is consistent with the determination in
the First Compliance Order that the State Agreement Approach is an optional and
complementary mechanism for the states in the PJM Region to submit state-approved
public policy projects for selection in the Regional Plan, though such projects are not
eligible for regional cost allocation unless selected in the regional transmission plan for
purposes of cost allocation pursuant to PJM’s Order No. 1000 compliant regional
transmission planning process.*® As the Commission stated in the First Compliance
Order, “PJM’s State Agreement Approach supplements, but does not conflict with or
otherwise replace, PJIM’s process to consider transmission needs driven by public policy
requirements as required by Order No. 1000.”%°

163 pJM July 22, 2013 Compliance Filing at 19.

164 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.9 (State
Agreement Approach) (3.1.0).

185 See First Compliance Order, 142 FERC { 61,214 at P 143.

166 1d. P 142.
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2. Nonincumbent Transmission Developer Reforms

93.  In Order No. 1000, the Commission adopted a framework of reforms to ensure
that nonincumbent transmission developers have the opportunity to participate in the
transmission development process. In particular, public utility transmission providers
must eliminate federal rights of first refusal from Commission-jurisdictional tariffs and
agreements and develop not unduly discriminatory qualification criteria and processes
governing the submission and evaluation of proposals for new transmission facilities.

a. Federal Rights of First Refusal

94.  Order No. 1000 required each public utility transmission provider to remove
provisions in Commission-jurisdictional tariffs and agreements that establish a federal
right of first refusal for an incumbent transmission provider with respect to transmission
facilities selected in a regional transmission plan for purposes of cost allocation.*®” The
requirement to eliminate a federal right of first refusal does not apply to local
transmission facilities,'®® or to the right of an incumbent transmission provider to build,
own, and recover costs for upgrades to its own transmission facilities, regardless of
whether an upgrade has been selected in the regional transmission plan for purposes of
cost allocation.*® In addition, the requirement does not remove, alter, or limit an

7 Order No. 1000, FERC Stats. & Regs. 31,323 at P 313. In Order No. 1000-A,
the Commission clarified that the phrase “a federal right of first refusal” refers only to
rights of first refusal that are created by provisions in Commission-jurisdictional tariffs or
agreements. Order No. 1000-A, 139 FERC 1 61,132 at P 415.

1%8 Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 226, 258, 318. Order No.
1000 defined local transmission facilities as transmission facilities located solely within a
public utility transmission provider’s retail distribution service territory or footprint that
are not selected in the regional transmission plan for purposes of cost allocation. 1d. P
63. The Commission clarified in Order No. 1000-A that a local transmission facility is
one that is located within the geographical boundaries of a public utility transmission
provider’s retail distribution service territory, if it has one; otherwise, the area is defined
by the public utility transmission provider’s footprint. In the case of an RTO or ISO
whose footprint covers the entire region, local transmission facilities are defined by
reference to the retail distribution service territories or footprints of its underlying
transmission owing members. Order No. 1000-A, 139 FERC 1 61,132 at P 429.

1%% Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 226, 319; Order No.
1000-A, 139 FERC 1 61,132 at P 426. The Commission stated in Order No. 1000 that
upgrades to transmission facilities included such things as tower change outs or
reconductoring, regardless of whether or not an upgrade has been selected in the regional

(continued...)
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Incumbent transmission provider’s use and control of its existing rights-of-way under
state law. '™

95.  The Commission determined in Order No. 1000 that issues concerning the
applicability of the Mobile-Sierra doctrine'”* to transmission owners’ rights to build
found in Commission-jurisdictional agreements are better addressed as part of the
proceedings on Order No. 1000 compliance, where interested parties may provide
additional information.'"

i Mobile-Sierra

(@)  FEirst Compliance Order

96. In the First Compliance Order,'"® the Commission rejected arguments that certain

provisions in the PJIM OATT and Agreements (i.e., the Consolidated Transmission
Owners Agreement (Transmission Owners Agreement) and Operating Agreement), are
properly read as federal rights of first refusal and are entitled to Mobile-Sierra'™
protection. The Commission explained that the Mobile-Sierra presumption necessarily
(or automatically) applies to a contract only if the contract has certain characteristics that
justify the presumption. The Commission found that Indicated PJM Transmission

transmission plan for purposes of cost allocation. Order No. 1000, FERC Stats. & Regs.
131,323 at P 319. The Commission clarified in Order No. 1000-A that the term
“upgrade” means an improvement to, addition to, or replacement of a part of, an existing
transmission facility. The term does not refer to an entirely new transmission facility.
Order No. 1000-A, 139 FERC 1 61,132 at P 426.

170 Order No. 1000, FERC Stats. & Regs. 31,323 at P 319.

! The Mobile-Sierra doctrine originated in the Supreme Court’s decisions in
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) (Mobile),
and FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (Sierra).

72 Order No. 1000, FERC Stats. & Regs. ] 31,323 at P 292.

¥ pJM Interconnection, L.L.C., 142 FERC 61,214 (2013) (First Compliance
Order).

% The Mobile-Sierra doctrine originated in the Supreme Court’s decisions in
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) (Mobile),
and FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (Sierra).
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Owners had not shown that the provisions of the Transmission Owners Agreement that
Indicated PJM Transmission Owners contended include a federal right of first refusal
bore such characteristics.'”

97.  The Commission explained in the First Compliance Order that contract rates are
individualized rates that are negotiated freely at arm’s length, in contrast to generally
applicable rates or rates that arose in circumstances that do not provide the assurance of
justness and reasonableness associated with arm’s-length negotiations.!”® The Mobile-
Sierra presumption necessarily applies only to contract rates. However, the U.S. Court of
Appeals for the District of Columbia Circuit has determined that the Commission is
legally authorized to impose a more rigorous application of the statutory “just and
reasonable” standard of review on future changes to agreements that do not present
contract rates.'’”

98.  The Commission found in the First Compliance Order that the Transmission
Owners Agreement provisions that Indicated PJM Transmission Owners contend include
a federal right of first refusal are not necessarily entitled to a Mobile-Sierra
presumption.*” First, the Commission found that the Transmission Owners Agreement
provisions at issue are prescriptions of general applicability. In support of this finding,
the Commission pointed to the fact that any new PIJM Transmission Owner would have to
accept these Transmission Owners Agreement provisions as-is, with limited room for
negotiation, because amending the Transmission Owners Agreement requires action by a
two-thirds majority of current PJIM Transmission Owners (i.e., parties to the
Transmission Owners Agreement).*”® The Commission found that this requirement
substantially inhibits the ability of a new PJM Transmission Owner to negotiate a change
to these provisions, which is a fundamentally different position than parties who are able

17> Eirst Compliance Order, 142 FERC 61,214 at P 182.
176 1d. P 183.

77 See New England Power Generators Ass’n, Inc. v. FERC, No. 11-1422, at 10-
12 (D.C. Cir. Feb. 15, 2013) (NEGPA).

178 First Compliance Order, 142 FERC { 61,214 at P 186 (citing llinois
Commerce Commission, Comments, Docket No. ER13-195-000, at 3 (filed Dec. 10,
2012)); id. PP 187-190.

179 |d. P 187 (citing PJM, Rate Schedules, Transmission Owners Agreement,

Acrticle 8, § 8.5.1 (Action by Two-thirds Majority) (1.0.0)).
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to negotiate freely like buyers and sellers entering into a typical power sales contract that
would be entitled to a Mobile-Sierra presumption.**°

99.  Second, the Commission found that the Transmission Owners Agreement
provisions at issue arose in circumstances that do not provide the assurance of justness
and reasonableness on which the Mobile-Sierra presumption rests. The Commission
reasoned that the negotiation that led to the provisions at issue here were among parties—
incumbent PJM Transmission Owners—with the same interest, namely, protecting
themselves from competition in transmission development.*® Thus, in the First
Compliance Order the Commission found that while Indicated PJM Transmission
Owners may have engaged in extensive negotiations, those negotiations do not bear the
hallmarks necessary for the Mobile-Sierra presumption.

(b)  Request for Rehearing or Clarification

100. Indicated PJM Transmission Owners take issue with the Commission’s analysis in
the First Compliance Order as to whether the PJIM Transmission Owners Agreement is
entitled to Mobile-Sierra protection. Specifically, Indicated PJIM Transmission Owners
first argue that the Commission lacks the authority to impose additional conditions, or
“pre-conditions,” to the availability of Mobile-Sierra protection to the Transmission
Owners Agreement once it has been ascertained that the contract nowhere expressly
disowns Mobile-Sierra applicability. They maintain that the Commission “purports to
impose prerequisites on the availability of the Mobile-Sierra presumption-at-law that
attaches to contracts.'®® Thus, they aver that the Commission cannot withhold the
Mobile-Sierra presumption for an agreement that “delimit[s], qualif[ies], or restrict[s] the
ability of any other potential competitor to engage in the subject activity.”*® Indicated
PJM Transmission Owners state that any wholesale requirements customer restricts the
ability of any other potential competitor to sell electricity to the buyer. Indicated PIM
Transmission Owners also state that the Commission’s characterization of the
Transmission Owners Agreement as essentially fixed and providing only limited room
for a new PJM Transmission Owner to negotiate different terms makes the fixed nature of
an agreement a reason to refuse to apply the public interest requirement rather than a

180 Id
181 1d. P 189.

182 Indicated PJM Transmission Owners, Request for Rehearing, Docket No.
ER13-195-001, at 7 (filed Apr. 22, 2013) (Request) (citation omitted).

183 Eirst Compliance Order, 142 FERC { 61,214 at P 186.
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finding that the fixed rate seriously harms the consuming public. Indicated PIM
Transmission Owners maintain that this holding improperly seeks to resurrect the view
that the public interest requirement does not apply when a third party challenges a
contract, something that the Supreme Court has rejected.'®*

101. Further, Indicated PJM Transmission Owners dispute the Commission’s view that
the Transmission Owners Agreement was negotiated among parties with common
interests, stating that “[n]either the Mobile-Sierra cases nor any subsequent precedent has
added a requirement that the contracting parties have completely adverse interests.”
Finally, Indicated PJM Transmission Owners contend that the Commission’s recognition
that the Transmission Owners Agreement has some attributes of a generally applicable
tariff does not authorize the Commission to refuse to apply the Mobile-Sierra
presumption.

102. Indicated PJM Transmission Owners state that the Transmission Owners
Agreement deserves Mobile-Sierra protection because it was freely negotiated at arm’s
length by sophisticated parties with disparate interests. They state that, while the
Transmission Owners may have been united in invoking their right of first refusal rights,
PJM had no right of first refusal to protect. They describe PJM as “a sophisticated party
that dealt at arm’s length with the Transmission Owners,” and they point out that PJM
was interested in an efficient planning process and in meeting the requirements placed on
regional transmission organizations by Order No. 2000.'®® Indicated PJM Transmission
Owners contend that the membership of the Transmission Owners in the new PJM RTO
“was expressly made contingent upon the continuation of their pre-existing [rights of first
refusal] being acknowledged and honored by PIM and all others.”**” They state that PJM
Transmission Owners agreed to impose upon themselves the obligation to build whatever
PJM deems necessary under its planning authority in return for retaining this right of first
refusal.

'8 Indicated PJM Transmission Owners Request at 8-9 (referencing NRG Power
Mktg., LLC v. Me. Pub. Utils. Comm’n, 130 S. Ct. 693 (2009) (NRG)).

185 |ndicated PJM Transmission Owners Request at 9.
186

Id. at 11 (citing Regional Transmission Organizations, Order No. 2000, FERC
Stats. & Regs. 131,089 (1999)).

187 1d. at 12, 13, 15 (claiming the right of first refusal “is their quid pro quo for
making this RTO formation a reality”).
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103. Lastly, Indicated PJM Transmission Owners state that PJM’s right of first refusal
provision has Mobile-Sierra protection because the right of first refusal is an FPA section
205 rate-related provision in PJM’s open access transmission tariff (OATT) and, as such,
it is safeguarded against abrogation, according to the Commission-approved October
2003 Settlement Agreement.*® In turn, Indicated PJM Transmission Owners note that
the settlement agreement provides that the terms applicable to section 205 rate-related
provisions in PIM’s OATT cannot be abrogated by the Commission.

(c) Commission Determination

104. As a threshold matter, the Commission explained in the First Compliance Order
that mere inclusion of a federal right of first refusal in a contract does not necessarily
establish that this provision is a “contract rate (or term or condition)” entitled to a
Mobile-Sierra presumption.'®® The Commission further stated that the Mobile-Sierra
presumption applies to a contract, or the relevant provision of a contract, only if there are
certain characteristics that justify the presumption. Indicated PJM Transmission Owners
dispute this analytical framework, arguing that the Commission lacks the authority to
impose additional conditions, or preconditions, to the availability of Mobile-Sierra
protection where a contract does not expressly reject Mobile-Sierra applicability.

105. We disagree with Indicated PJIM Transmission Owners. We understand Indicated
PJM Transmission Owners’ argument to be that all contracts, regardless of their
characteristics, are entitled to Mobile-Sierra protection. That view is overbroad, as it
would sweep in even a situation where the terms of an agreement, if approved, would be
incorporated into the service agreements of all present and future customers. As the
Commission stated in the First Compliance Order, that situation presents terms to which
the Mobile-Sierra presumption would not apply.*® The Commission found that the
Transmission Owners Agreement provisions at issue here similarly are not properly
classified as establishing contract rates that are necessarily entitled to the Mobile-Sierra
presumption.**

188 See id. at 17-18; see also Pennsylvania-New Jersey-Maryland Interconnection,
105 FERC {61,294 (2003), order on reh’g, 108 FERC { 61,032 (2004) (PJM)
(approving settlement agreement).

189 Eirst Compliance Order, 142 FERC 61,214 at P 182.
190 14. p 185.

%1 In the First Compliance Order, the Commission explained that the
Transmission Owners Agreement cannot be classified in its entirety as containing

(continued...)
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106. Indicated PJM Transmission Owners also take issue with the Commission’s
finding of a common interest among the incumbent PJM Transmission Owners at the
time the Transmission Owners Agreement was negotiated with PJM. In doing so, they
fail to acknowledge essential elements of arm’s-length bargaining, which is a necessary
precondition of a Mobile-Sierra presumption.

107. Courts have found that “arm’s length negotiations or transactions are characterized
as adversarial negotiations between parties that are each pursuing independent
interests.”*%* A “typical arm’s length transaction involves an adversarial negotiation in
which the parties have independent interests and each tries to obtain the best deal for
itself.”**® Courts have characterized arm’s-length transactions as transactions in which
“adversarial parties,” i.e., “business adversaries in the commercial sense,” seek “to
further their own economic interests.”*** Courts have described “the hallmark
characteristics of arm's-length bargaining” as bargaining that is “negotiated rigorously,
selfishly and with an adequate concern for price.”**

108. The Commission has taken a similar position. In one instance involving gas sales,
it found that “the test for arm’s-length bargaining” is:

contract rates or tariff rates. Recognizing the breadth and complexity of the Transmission
Owners Agreement, the Commission found that it is neither practical nor necessary to
evaluate whether the preponderance of the Transmission Owners Agreement provisions
include contract rates. Rather, the Commission found that determining the standard of
review that should apply to the specific provisions of the Transmission Owners
Agreement at issue (i.e., the provisions that Indicated PJIM Transmission Owners argue
create a right of first refusal) was an appropriate way to recognize the distinctions among
the Transmission Owners Agreement’s provisions. Id.

192 santomenno v. Transamerica Life Ins. Co., 2013 WL 603901, *6 (C.D. CA).

198 1d. 6 n.3 (citing Black’s Law Dictionary 109 (6th ed. 1991) (defining an arm’s
length transaction as “a transaction negotiated by unrelated parties, each acting in his or
her own self-interest .... A transaction in good faith in the ordinary course of business by
parties with independent interests.”)).

19 A.T. Kearney, Inc. v. Int’l Bus. Machines Corp., 73 F.3d 238, 242 (9th
Cir.1995).

19 Jeanes Hosp. v. Sec’y of Health & Human Servs., 448 F. App’x 202, 206 (3d
Cir. 2011).
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whether the purchaser and seller have sufficiently distinct
economic interests that the buyer’s interests in the
negotiations are aligned with those to whom it resells the gas,
and not with the interests of the seller. If the negotiating
parties have a common economic interest in the outcome of
the negotiations, they cannot bargain at arm’s length. If the
purchaser has an economic incentive to pay a higher price or
agree to other terms more favorable than necessary to provide
a reasonable incentive to the seller for the production of the
gas, there can be no arm’s-length bargaining.'*®

109. In short, arm’s-length bargaining is a process in which each party pursues its
individual interests, and a negotiation in which the parties pursue a single, common, and
shared interest is thus inconsistent with such bargaining.*®’

19 Nw. Central Pipeline Corp., 44 FERC { 61,200, at 61,719 (1988).

197 \We note that in certain situations, a transaction may be deemed to be an arm’s-
length transaction when parties cannot be assumed to be pursuing individual, adverse
interests. For example, Black’s Law Dictionary defines an arm’s-length transaction, in
part, as:

The standard under which unrelated parties, each acting in his
or her own best interest would carry out a particular
transaction. For example, if a corporation sells property to its
sole shareholder for $10,000, in testing whether $10,000 is an
“arm’s length” price it must be ascertained for how much the
corporation could have sold to property to a disinterested
third party in a bargained transaction. (emphasis supplied)

Black’s Law Dictionary 100 (5th ed. 1978). The Commission has taken a similar
approach. See, e.g., Indiana and Michigan Municipal Distributors Ass’n v. Indiana
Michigan Power Co., 62 FERC { 61,189, at 62,238 (1993) (stating that in assessing
whether rates are just and reasonable, the Commission cannot presume prudence or
assume . . . an arm’s-length relationship if costs are incurred through an affiliate
transaction, and the Commission will instead look to a range of market prices for
comparable transactions during the same time period).

This alternative approach is not, however, applicable here. The Commission is not
dealing with a price term that can be compared to prices in competitive markets or with a
transaction that otherwise can be presumed to have a certain outcome when negotiated

(continued...)
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110. We thus reject Indicated PJM Transmission Owners’ argument that commonality
or adversity of interests is not a factor in Mobile-Sierra analysis. The issue is central to
determining whether a contract was freely negotiated at arm’s-length and is thus central
to a determination of whether the Mobile-Sierra presumption applies in a specific case.
The Commission found in the First Compliance Order that the incumbent PJM
Transmission Owners had a common interest, namely, to protect themselves from
competition in transmission development,*®® by “delimit[ing], qualif[ying], or
restrict[ing] the ability of any other potential competitor to engage in the subject
activity.”**® While Indicated PJM Transmission Owners may have engaged in extensive
negotiations with respect to the Transmission Owners Agreement in general, their
common interest relating to the right of first refusal undermines any assurance of justness
and reasonableness associated with arm’s-length negotiations of the particular provisions
at issue here,?®

111. We also reject Indicated PJM Transmission Owners’ argument that there is no
distinction between wholesale requirements contracts, which preclude competition by
third-party sellers but are entitled to a Mobile-Sierra presumption, and a contract that by
its terms specifies who may or may not engage in a certain activity. In the case of
wholesale requirements contracts, the exclusion of third-party sellers is simply incidental
to the fact the seller found the contract price sufficiently high, the buyer found the price
sufficiently low, and both parties found the other terms and conditions of the contract to
be sufficiently satisfactory to reach an agreement. There is a fundamental difference
between an agreement where the parties agree to transact exclusively with each other and

among parties that do not share common interests with respect to the substance of the
transaction.

198 First Compliance Order, 142 FERC 61,214 at P 189.
199 14. P 186.

200 \W/e also disagree with Indicated PJM Transmission Owners’ argument that
negotiations between them and PJM constitute the type of arm’s-length bargaining that
justifies a Mobile-Sierra presumption. PJM is certainly a sophisticated entity in the sense
that it possesses great expertise in transmission system operations. However, it is not a
commercial entity, and it does seek to maximize its self-interest when interacting with its
transmission owner members, as do commercial entities engaged in traditional arm’s-
length bargaining. Further, the Commission’s finding that the Transmission Owners
Agreement is a document of general applicability, however, applies to the Transmission
Owners Agreement as a whole rather than turning on the limitation of the right of first
refusal provision.
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an agreement where the parties agree to prevent any other party from entering their line
of business. Indicated PJM Transmission Owners thus fail to distinguish between
contracts that are the product of competitive conditions, i.e., contracts that are freely
negotiated at arm’s-length, and contracts that by their terms seek to restrict competition
by preventing entry into the market. Contracts that are formed under competitive
conditions cannot be said to restrict competition because the parties to them must fulfill
their contractual obligations to each other and thus in some instances must forego
transacting with third parties.

112. Indicated PJM Transmission Owners further argue that the Commission’s
characterization of the Transmission Owners Agreement, as essentially fixed and
providing only limited room for a new PJM Transmission Owner to negotiate different
terms, improperly seeks to resurrect the view that the public interest requirement does not
apply when a third party challenges a contract. Indicated PJM Transmission Owners
argue that the U.S. Supreme Court rejected such a view in NRG. At the outset, NRG does
not resolve the question of whether the Mobile-Sierra presumption applies to the rates at
Issue in a particular case. In NRG, the Court held that a Mobile-Sierra presumption
applies to third-party challenges to “contract rates,” but specifically declined to determine
whether the matter at issue there presented “contract rates.” Instead, the Court remanded
that question to the D.C. Circuit,”®* which, in turn, remanded the question to the
Commission.”® Even if NRG resolved the issue as Indicated PJM Transmission Owners
claim, the issue presented here would be whether the Mobile-Sierra presumption applies
at all to the Transmission Owners Agreement provisions at issue. As discussed above,
the Commission finds that the preconditions for a Mobile-Sierra presumption are not
present in the case of the Transmission Owners Agreement provisions at issue here.

113. Lastly, Indicated PJM Transmission Owners argue that the Commission
effectively exercised its discretion to grant Mobile-Sierra treatment to the provisions in
the Transmission Owners Agreement that they maintain relate to a right of first refusal
when it approved certain OATT provisions as part of a settlement agreement reached
during the initial formation of the PIM RTO. Specifically, Indicated PJIM Transmission
Owners state that section 4.3 of the October 2003 Settlement Agreement directs that
certain changes be made to PJIM’s OATT, including adding the following provisions to

201 NRG, 130 S.Ct. at 701.

202 Me. Pub. Util. Comm’n v. FERC, 625 F.3d 754, 759-60 (2010). The
Commission later found that the rates at issue on remand were not contract rates. Devon
Power, 134 FERC 1 61,208 at PP 12-14. The D.C. Circuit rejected a challenge to this
Commission finding. NEGPA, No. 11-1422 (D.C. Cir. Feb. 15, 2013).
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the OATT (which were also incorporated into the Transmission Owners Agreement, at
section 7.3.1):

Section 9.1, Rights of Transmission Owners:

“The Transmission Owners shall have the exclusive and
unilateral rights to file pursuant to Section 205 of the FPA
and the FERC’s rules and regulations thereunder . . . any
provisions of the PJM Tariff governing . . . transmission —
related” rate matters.

Section 9.4, Mobile-Sierra:

FERC’s right to change Section[] 9.1 . . . shall be limited to
the maximum extent permissible by law and . . . such change
shall be in accordance with the Mobile-Sierra public interest
standard.[***]

114. Indicated PJM Transmission Owners’ argument—that the PJIM OATT expressly
contains Mobile-Sierra protection, which reaches the right of first refusal provisions—
relies on their position that “the [right of first refusal] is a Section 205 rate-related
provision . .. and, as such . . . it is safe-guarded against Commission abrogation under
any but the highest standard permitted by law.”?** Further, they posit that the October
2003 Settlement Agreement provides that “the terms applicable to Section 205 rate-
related provisions in PJM’s tariff cannot be abrogated by the Commission under its
Section 206 authority unless the Commission makes Mobile-Sierra findings.”?®> Thus,
according to Indicated PJM Transmission Owners, all rate-related OATT terms are
covered by Mobile-Sierra protection.

115. Indicated PJM Transmission Owners misread the Commission’s order approving
the October 2003 Settlement Agreement and granting limited Mobile-Sierra
treatment. In that order the Commission explained:

[W]hile we accept the proposed Mobile-Sierra “public
interest” clause governing revisions to the parties’ voluntary
agreement (as to the division between, essentially, rate-related

2%% |ndicated PJM Transmission Owners Request at 18-19.
4 1d. at 17-18.

205 1d. at 18.
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filings and terms and conditions-related filings—with the
PJM [Transmission Owners] filing the former and PJM the
latter), if [the Transmission Owners] use their filing rights in
a way that compromises RTO independence or functions or
causes undue discrimination between or among RTO
members or customers, the Commission will consider
whether the Settlement Agreement is contrary to the public
interest.[] We also intend to exercise careful oversight in
connection with these matters and, if appropriate, institute a
Section 206 proceeding to do so0.[*%]

Thus, the Commission granted Mobile-Sierra protection only to the allocation of filing
rights—filing rights for rate-related provisions to the Transmission Owners, and filing
rights for terms-and-conditions-related provisions to PJM. The Commission did not grant
Mobile-Sierra protection to any particular rate-related provision or set of provisions.

116. Indicated PJM Transmission Owners neglect to quote or cite the previous
paragraph of the Commission’s order where we clarified this limited grant of Mobile-
Sierra protection. There, the Commission explained:

We note, in this regard, that the Commission’s Section 206
authority under the Settlement Agreement is limited only as
to the extent of the Settlement Agreement, which addresses
only the allocation of these rights. In other words, the
Commission retains its authority to find a given rate to be
unjust and unreasonable and to establish a just and reasonable
rate.[*""]

117. Accordingly, the Commission did not exercise its discretion to grant Mobile-
Sierra protection to all the rate-related provisions—including the right of first refusal
provision—as Indicated PJM Transmission Owners contend; rather, the Commission
granted very limited Mobile-Sierra protection to the allocation of filing rights as between
the transmission owners and PJM.

206 pJM, 105 FERC 61,294 at P 33.
207 1d. P 32.
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il. Existing Federal Right of First Refusal and
Exceptions to the Requirement to Eliminate the
Federal Right of First Refusal

(@  Eirst Compliance Order

118. In the First Compliance Order, the Commission disagreed with PJM’s conclusion
that the Commission had determined in Primary Power?® that there is no existing federal
right of first refusal in PJM’s OATT and Agreements.””® The Commission clarified that
its findings in Primary Power were based on the particular issue raised in that complaint
and therefore were limited to nonincumbent transmission developers’ ability to receive
cost-based recovery for economic projects.?® Accordingly, the Commission directed
PJM to remove or revise the provisions of its OATT and Agreements that could be read
as supplying a federal right of first refusal for any type of transmission project that is
selected in the regional transmission plan for purposes of cost allocation.?*

119. Regarding the exceptions to Order No. 1000’s requirement to eliminate a federal
right of first refusal, the Commission found that PJIM complied, in part, with Order No.
1000.%** While the Commission found that PJM’s solution-based exceptions in Schedule
6 of its Operating Agreement are consistent with Order No. 1000’s exceptions to the
requirement to eliminate a federal right of first refusal,?** the Commission highlighted
that PJIM’s OATT and Agreements contain various definitions for, and references to,
several different types of upgrades.?** The Commission thus found PJM’s use of the term

2% Primary Power, LLC, 131 FERC { 61,015 (2010) (Primary Power), order on
reh’g, 140 FERC 61,052 (2012) (Primary Power Rehearing Order).

299 Eirst Compliance Order, 142 FERC 61,214 at P 221 (citing Primary Power,
131 FERC {61,015 at P 62).

21914. (emphasis added).
11 1d. PP 221-222.

212 1d. PP 225, 228.

B3 1d. P 228.

214 pJM’s solution-based exceptions designate an incumbent transmission owner as
the Designated Entity for a transmission project when that transmission project is located

(continued...)
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“upgrade” in section 1.5.8(1)(i) of Schedule 6 unclear.”*> Specifically, the Commission
found that it is unclear what, if any, type of previously defined upgrade PJM intended to
reference in section 1.5.8(1)(i). Therefore, the Commission directed PJM to revise
section 1.5.8(1)(i) of Schedule 6 to clarify and define the term “upgrade” and to make
any necessary conforming revisions to Schedule 6, as well as to the PJIM OATT and
Agreements.**°

120. Regarding PJM’s proposal to designate an incumbent transmission owner to build
a transmission project “when required by state law, regulation or administrative agency
order with regard to enhancements or expansions or portions of such enhancements or
expansions located within the state,”?*’ the Commission stated that Order No. 1000 does
not require the removal from Commission-jurisdictional tariffs and agreements references
to state or local laws or regulations with respect to construction of transmission facilities,
including but not limited to authority over siting or permitting of transmission
facilities.”*® However, the Commission found the PJM’s proposal went beyond mere
reference to state or local laws or regulations; it referenced relevant state and local laws

solely within a Transmission Owner’s zone and (1) the costs of the project are allocated
solely to that zone or (2) the project is not selected in the Regional Plan for purposes of
cost allocation.

213 Eirst Compliance Order, 142 FERC 61,214 at P 227. Concern over the
ambiguity of the term “upgrade” referred to a part of section 1.5.8(1)(i), which at that
time read, in relevant part: “[A]n upgrade to a Transmission Owner’s own transmission
facilities.” PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(1)(i)
(Transmission Owners Required to be the Designated Entity) (3.0.0).

218 Eirst Compliance Order, 142 FERC 61,214 at P 227.

217 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(1)(iv)
(Transmission Owners Required to be the Designated Entity) (3.0.0).

218 see First Compliance Order, 142 FERC 1 61,214 at P 230 (citing Order No.
1000, FERC Stats. & Regs 1 31,323 at P 253 n.231 (“Nothing in this Final Rule is
intended to limit, preempt, or otherwise affect state or local laws or regulations with
respect to construction of transmission facilities, including but not limited to authority
over siting or permitting of transmission facilities. This Final Rule does not require
removal of references to such state or local laws or regulations from Commission-
approved tariffs or agreements.”); Order No. 1000-A, FERC Stats. & Regs 1 31,132 at
P 381).
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and then used that reference to create a federal right of first refusal.?** The Commission
explained that Order No. 1000 did not permit a public utility transmission provider to add
a federal right of first refusal for a “new transmission facility”**° based on state law.?**
The Commission found that, while state laws and regulations may not be used to
automatically exclude from consideration proposals for transmission facilities to be
selected in the regional transmission plan for purposes of cost allocation as the more
efficient or cost-effective transmission solution to regional transmission needs, it would
be permissible to consider the effect of the state regulatory process at appropriate points
in the regional transmission planning process.?*

121. The Commission also found that PJIM’s proposed exception to the requirement to
eliminate a federal right of first refusal that would allow an incumbent transmission
owner to retain a federal right of first refusal associated with an existing right-of-way was
not permitted by Order No. 1000. Specifically, PJM proposed to designate an incumbent
transmission owner as the Designated Entity®* for a transmission project when the
transmission project at issue is “proposed to be located on a Transmission Owner’s
existing right of way and the project would alter the Transmission Owner’s use and
control of its existing right of way under state law.”?** The Commission noted that, in

219 See First Compliance Order, 142 FERC { 61,214 at P 230.

220 Order No. 1000 defines new transmission facilities as transmission facilities
that are subject to evaluation, or reevaluation, within a public utility transmission
provider’s local or regional transmission planning process after the effective date of the
public utility transmission provider’s filing adopting the relevant requirements of Order
No. 1000. See Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 65.

221 See First Compliance Order, 142 FERC { 61,214 at P 230.
222 See id. P 232.

228 pJM defines “Designated Entity” as “[a]n entity, including an existing
Transmission Owner or Nonincumbent Developer, designated by the Office of
Interconnection with the responsibility to construct, own, operate, maintain, and finance
Immediate-need Reliability Projects, Short-term Projects, Long-lead Projects, or
Economic-based Enhancements or Expansions pursuant to Section 1.5.8 of Schedule 6 of
this Agreement.” PJM, Intra-PJM Tariffs, Operating Agreement, Definitions (C-D), §
1.7A (Designated Entity) (3.1.0).

224 First Compliance Order, 142 FERC § 61,214 at P 229 (quoting PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.5.8(1)(iv) (3.0.0)).
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Order No. 1000, it acknowledged that its reforms “are not intended to alter an incumbent
transmission provider’s use and control of its existing rights-of-way[,]” that Order No.
1000 does not “grant or deny transmission developers the ability to use rights-of-way
held by other entities, even if transmission facilities associated with such upgrades or
uses of existing rights-of-way are selected in the regional transmission plan for purposes
of cost allocation[,]” and that the “retention, modification, or transfer of rights-of-way
remain subject to relevant law or regulation granting the rights-of-way.”** The
Commission stated, however, that it did not find that, as part of its compliance filing, a
public utility transmission provider may add a federal right of first refusal for a “new
transmission facility” built on an existing right-of-way.**°

(b)  Requests for Rehearing or Clarification

(1) Summary of Requests for Rehearing
or Clarification

122. PJM seeks clarification or, in the alternative, rehearing regarding the
Commission’s directive that PJM remove or revise “any provision that could be read as
supplying a federal right of first refusal for any type of transmission project that is
selected in the regional transmission plan for purposes of cost allocation.”?*’

Specifically, PJM states that the Commission has found in prior orders that sections
1.5.6(f) and 1.5.7(c)(iii) of Schedule 6 of the PJM Operating Agreement and section 4.2.1
of the Transmission Owners Agreement do not establish a right of first refusal.?® Thus,
PJM asserts, the only potentially applicable provisions in its OATT and Agreements that
the Commission has not already interpreted in prior orders are the provisions that

225 See id. P 229 (citing Order No. 1000, FERC Stats. & Regs. { 31, 323 at P 319).
226 See id.

221 pJM, Limited Request for Clarification or, in the Alternative, Rehearing,
Docket Nos. ER13-198-001, ER13-195-001, ER13-90-001, at 6 (filed Apr. 22, 2013)
(PIM Request) (citing First Compliance Order, 142 FERC { 61,214 at P 221); see also id.
at 5 n.25 (referencing PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.7
and PJM, Rate Schedules, Transmission Owners Agreement, Article 4, § 4.2.1, as the
default reliability provisions).

228 PJM Request at 4-5 (referencing Primary Power, 131 FERC { 61,015 at PP 62-
64; Primary Power Rehearing Order, 140 FERC 1 61,052 at PP 18, 44-57, 60; Cent.
Transmission, LLC v. PJM Transmission, L.L.C., 131 FERC { 61,243, at P 2 (2010)).
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authorize PJM to obligate an incumbent transmission owner to construct, own, and/or
finance transmission enhancements or expansions selected in the Regional Plan.?*

123. PJM therefore requests clarification that, to comply with the Commission’s
directive, it does not need to remove the provisions in its OATT that place an obligation
to build on incumbent transmission owners.?*® PJM states that if the Commission denies
its request for clarification, it alternatively requests rehearing of the Commission’s
directive and asserts that the Commission should not require PJM to remove the
obligation to build provisions from the OATT because it would impede PJM’s ability to
meet its reliability obligations as an RTO.**

229 pJM Request at 2, 5 (referring to PJM, Intra-PJM Tariffs, Operating
Agreement, Schedule 6, 8 1.7 and PJM, Transmission Owners Agreement, § 4.2.1).
Section 1.7 of the Operating Agreement (Obligation to Build) reads:

Transmission Owners designated as the appropriate entities to
construct, own and/or finance enhancements or expansions
specified in the [Regional Plan] shall construct, own and/or
finance such facilities or enter into appropriate contracts to
fulfill such obligations.

PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.7 (Obligation to Build)
(1.0.0).

And section 4.2.1 of the Transmission Owners Agreement reads:

Parties designated as the appropriate entities to construct and
own or finance enhancements or expansions applicable to the
PJM Region specified in the [Regional Plan] or required to
modify Transmission Facilities pursuant to the PJM Tariff
shall construct and own or finance such facilities.

PJM, Rate Schedules, Transmission Owners Agreement, Article 4 §8 4.2.1 (Obligation to
Build) (0.0.0).

2% pJM Request at 6.

21 1d. at 6-7 (citing First Compliance Order, 142 FERC 1 61,214 at P 221); see
also id. at 5 n.25 (referencing PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6,
§ 1.7 and PJM, Rate Schedules, Transmission Owners Agreement, Article 4, §4.2.1, as
the default reliability provisions).
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124. North Carolina Agencies, Indiana Commission, and NARUC request that the
Commission reverse its decision to require PJM to remove language designating an
incumbent transmission owner as the Designated Entity to build a transmission project
when required to do so by state law, regulation, or administrative order. They argue that
the language does not create a federal right of first refusal but rather acknowledges state
law.?** North Carolina Agencies contend that PJM’s proposal complies with Order No.
1000 because it recognizes that state laws and regulations may limit the ability of
nonincumbent transmission developers to construct transmission facilities.?® Similarly,
NARUC argues that PJM’s proposed language is consistent with Order No. 1000’s
requirement that “regional transmission planners take into consideration the various State
and local policy requirements.”?** NARUC asserts that the Commission’s decision
greatly 2e??f_Jceeds the directive in Order No. 1000 concerning federal rights of first
refusal.

125. Indiana Commission also claims that the Commission’s determination conflicts
with Order No. 1000, potentially placing PJM’s selection of a transmission developer in
direct conflict with a state’s power to autonomously regulate public utilities.?*® Indiana
Commission further contends that the Commission’s directive conflicts with section
201(a) of the FPA by allowing PJM to select a transmission developer that is not eligible
to construct transmission facilities under state or local law.?*" It contends that the

232 gee, e.g., North Carolina Agencies, Request for Rehearing, Docket No. ER13-
198-001, at 3 (filed Apr. 22, 2013) (North Carolina Agencies Request for Rehearing);
Indiana Commission, Request for Rehearing, Docket No. ER13-198-001, at 4-5 (filed
Apr. 22, 2013) (Indiana Commission Request for Rehearing).

2% North Carolina Agencies Request for Rehearing at 2-3.

24 NARUC Petition at 6 (citing Order No. 1000, FERC Stats. & Regs. { 31,323 at
PP 2, 205, and 214).

2% |d. at 5-6 (emphasis in original).
2% |ndiana Commission Request for Rehearing at 6-7.
237 1d. at 3-5. FPA section 201(a) reads:

It is hereby declared that the business of transmitting and
selling electric energy for ultimate distribution to the public is
affected with a public interest and that Federal regulation of
matters relating to generation to the extent provided in this

(continued...
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Commission’s determination ignores state laws that limit eligibility to construct
transmission facilities within a state and provides no guidance as to how PJM will
administer its regional transmission planning process and respect such state laws.?*®
Indiana Commission argues that allowing the selection of a transmission developer that is
ineligible to construct a transmission facility under state law leads to increased litigation
and coercive pressure on state commissions, and therefore to less efficient and more
costly transmission development.”®

126. Similarly, North Carolina Agencies contend that preventing PJM from considering
state law when evaluating transmission developers on the front end, or to remove a
transmission facility from the regional transmission plan due to its delays in obtaining
state approvals, will create inefficiencies and delays, potentially precluding construction
of the “best” transmission solutions.?*® North Carolina Agencies state that, in contrast,
PJM’s proposal to designate the incumbent transmission owner to build a transmission
facility if the competing transmission developer is not able to lawfully do so is more
efficient.** Finally, North Carolina Agencies argue that the Commission acted
inconsistently in requiring that PJM consider certain public policies, such as renewable
portfolio standards, in its regional transmission planning process, while requiring that
PJM ignore other public policies, such as state laws and regulations restricting
transmission development to state franchised utilities.?*

127. linois Commission states that it supports the Commission’s ruling that
transmission projects that are selected in PJM’s regional transmission plan for the

Part and the Part next following and of that part of such
business which consists of the transmission of electric energy
in interstate commerce is necessary in the public interest,
such Federal regulation, however, to extend only to those
matters which are not subject to regulation by the States.

16 U.S.C. § 824 (2012).

2%8 Indiana Commission Request for Rehearing at 6-7.

?91d. at 4-5.

240 see North Carolina Agencies Request for Rehearing at 3-4.
*11d. at 3.

242 1d. at 4.
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purposes of cost allocation proceed through PJIM’s competitive project selection process,
even if such projects are subject to a state right of first refusal statute.”*® However,
Illinois Commission contends that transmission projects assigned to an incumbent
transmission owner pursuant to a state statute, such as a state right of first refusal law,
should be prohibited from receiving regional cost allocation.?** Illinois Commission
asserts that, where any state has a state law or regulation favoring incumbent transmission
developers, in particular a state right of first refusal statute, nonincumbent transmission
developers may be competitively disadvantaged.?* Specifically, Illinois Commission
claims that, as a practical matter, where a state has a right of first refusal statute for
incumbent transmission owners, nonincumbent transmission developers will not be eager
to submit transmission projects for consideration. Illinois Commission argues that
without sufficient competition, customers, particularly those in states without such right
of first refusal provisions, cannot be assured that the most efficient and cost-effective
transmission project will be chosen or that the transmission rates they are paying for such
projects are just and reasonable.?*

(2) Commission Determination

128. In the First Compliance Order, the Commission directed PJM to revise its OATT
and Agreements to address any provision that could be read as supplying a federal right
of first refusal for any type of transmission project that is selected in the regional
transmission plan for purposes of cost allocation.?” The Commission disagreed with
PJM’s broad conclusion that, in the Primary Power case, the Commission had
determined that there is no federal right of first refusal in PIM’s OATT and
Agreements.?*® In the First Compliance Order, the Commission found that certain
provisions of the OATT and Agreements may be read, or interpreted by some, to contain

2 11linois Commission, Request for Rehearing, Docket No. ER13-198-001, at 8
(filed Apr. 18, 2013) (Illinois Commission Request for Rehearing).

4 1d. at 9-10.

5 1d. at 8.

248 1d. at 9.

247 First Compliance Order, 142 FERC 61,214 at P 221.

2%8 |d. (explaining that in the Primary Power proceeding the Commission

specifically addressed the question of nonincumbent transmission developers’ ability to
receive cost-based recovery for economic projects).
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a federal right of first refusal.**® Accordingly, the Commission directed PIM to clarify
these provisions by removing or revising any provision that could be read as supplying a
federal right of first refusal for any type of transmission project that is selected in the
regional transmission plan for purposes of cost allocation.

129. PJM requests clarification that the Commission’s directive does not require PJM
to revise those provisions that enable PJM to obligate an incumbent transmission owner
to construct, own, and/or finance transmission enhancements or expansions selected in
the Regional Plan.?® We grant PJM’s clarification. We find that the directive in the
First Compliance Order to remove or revise any provision that could be read as granting a
federal right of first refusal does not require PJM to remove or revise the reliability
default provisions that obligate an incumbent transmission owner to build. Having
granted PJM’s request for clarification, we need not address PJM’s alternative request for
rehearing, in which PJM’s contends that certain provisions do not establish a federal right
of first refusal.

130. On rehearing, petitioners argue that the provisions that would have required PJM
to designate an incumbent transmission owner to build a transmission project “when
required by state law, regulation or administrative agency order with regard to
enhancements or expansions or portions of such enhancements or expansions located
within the state,” and when a transmission project is “proposed to be located on a
Transmission Owner’s existing right of way and the project would alter the Transmission
Owner’s use and control of its existing right of way under state law,”*" merely
acknowledge state law and do not create a federal right of first refusal. On

“91d. P 222.
20 See supra note 229.

21 gchedule 6, § 1.5.8(1)(iv) as proposed by PIM in its October 25, 2012
Compliance Filing states: [Notwithstanding anything to the contrary in this Section 1.5.8,
in all events, the Transmission Owner(s) in whose Zone(s) a proposed Short-term Project
or Long-lead Project is to be located will be the Designated Entity for the project, when
the Short-term Project or Long-lead Project is:] (iv) proposed to be located on a
Transmission Owner’s existing right of way and the project would alter the Transmission
Owner’s use and control of its existing right of way under state law. Transmission
Owner shall be the Designated Entity when required by state law, regulation or
administrative agency order with regard to enhancements or expansions or portions of
such enhancements or expansions located within that state. PJM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(l)(iv) (Transmission Owners Required to be
the Designated Entity) (3.0.0).
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reconsideration, we agree and grant the requests for rehearing with respect to these
provisions.

131. Noting that federal rights of first refusal create a barrier to entry that discourages
nonincumbent transmission developers from proposing alternative transmission solutions
for consideration at the regional level,?*? the Commission required public utility
transmission providers to eliminate provisions in Commission-jurisdictional tariffs and
agreements that establish a federal right of first refusal for an incumbent transmission
provider with respect to transmission facilities selected in a regional transmission plan for
purposes of cost allocation.”>® Order No. 1000 concluded that such reforms were
necessary to eliminate practices that have the potential to undermine the identification
and evaluation of more efficient or cost-effective alternatives to regional transmission
needs, which in turn can result in rates for Commission-jurisdictional services that are
unjust and unreasonable, or otherwise result in undue discrimination by public utility
transmission providers.”* Nothing has changed the Commission’s view that Order No.
1000’s requirement to remove federal rights of first refusal is in the public interest. As
the Commission made clear in several orders, Order No. 1000 requires that federal rights
of first refusal must be eliminated from Commission-jurisdictional tariffs and
agreements.?®

132.  We continue to require the elimination of federal rights of first refusal from
Commission-jurisdictional tariffs or agreements, but that is not the issue here. Rather, the
issue is whether it is appropriate for the Commission to prohibit PJM from recognizing
state and local laws and regulations when designating the developer for a transmission
project selected in the regional transmission plan for purposes of cost allocation. On

2 See, e.g., Order No. 1000, FERC Stats. & Regs. { 31,323 at P 257.
253 See, e.g., Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 313.

24 See, e.g., Order No. 1000, FERC Stats. & Regs. 31,323 at P 226. See also,
Order No. 1000, FERC Stats. & Regs. { 31,323 at P 286 (stating that “Indeed, the
Supreme Court has said that ‘the history of Part Il of the Federal Power Act indicates an
overriding policy of maintaining competition to the maximum extent possible consistent
with the public interest.” In requiring the elimination of federal rights of first refusal
from Commission-jurisdictional tariffs and agreements, we are acting in accordance with
our duty to maintain competition.”).

2% See, e.g., Cal. Indep. Sys. Operator Corp., 143 FERC { 61,057 at P 118;
ISO New England Inc., 143 FERC 1 61,150 at P 227; First Compliance Order, 142 FERC
1 61,215 at P 200.
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balance, we conclude that the Commission should not prohibit PJIM from recognizing
state and local laws and regulations as a threshold issue. Regardless of whether state or
local laws or regulations are expressly referenced in the PIJM tariff, some such laws or
regulations may independently prohibit a nonincumbent transmission developer from
developing a particular transmission project in a particular state, even if the
nonincumbent transmission developer would otherwise be designated to develop the
transmission project under PJM’s regional transmission planning process. Indeed, in
response to arguments about existing references to state-granted rights of first refusal in
Commission-approved tariffs or agreements, the Commission explained that “such a right
based on a state or local law or regulation would still exist under state or local law even if
removed from the Commission-jurisdictional tariff or agreement and nothing in Order
No. 1000 changes that law or regulation, for Order No. 1000 is clear that nothing therein
is “intended to limit, preempt, or otherwise affect state or local laws or regulations with
respect to construction of transmission facilities.”?*

133.  We find compelling the arguments petitioners expressed on rehearing regarding
the potential for inefficiencies and delays that may occur if PJIM must remove the
provision requiring it to designate an incumbent transmission owner to build a
transmission project “when required by state law, regulation or administrative agency
order with regard to enhancements or expansions or portions of such enhancements or
expansions located within the state,” and when a transmission project is “proposed to be
located on a Transmission Owner’s existing right of way and the project would alter the
Transmission Owner’s use and control of its existing right of way under state law.”?*" In
light of these arguments, we conclude that requiring PJM to remove these provisions
from its tariff would result in a regional transmission planning process that does not
efficiently account for the existence of state or local laws or regulations that impact the
siting, permitting, and construction of transmission facilities. In particular, we find that
ignoring these state or local laws or regulations at the outset of the regional transmission
planning process would be counterproductive and inefficient, as it would require PIM’s
regional transmission planning process to expend time and resources to evaluate potential
transmission developers for transmission projects that, under state or local laws or
regulations, ultimately must be assigned to the incumbent transmission developer.
Moreover, the designation of a transmission developer that is not eligible under state or
local laws or regulations to develop a given transmission project selected in the regional
transmission plan for purposes of cost allocation could hinder the possibility that needed

2% Order No. 1000-A, 139 FERC { 61,132 at P 381.

27 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(1)(iv)
(Transmission Owners Required to be the Designated Entity) (3.0.0)).
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transmission facilities would move forward. It could also unnecessarily delay the
development of needed transmission facilities because PJM would still be required to
evaluate potential transmission developers for a transmission project selected in the
regional transmission plan for purposes of cost allocation that only the incumbent
transmission developer may develop under state or local laws or regulations, postponing
the development of the selected project. Indeed, one purpose of Order No. 1000 is to
facilitate the likelihood that needed transmission facilities will move forward.?*®
Petitioners have persuaded us that it is appropriate for PJM to recognize state or local
laws and regulations as a threshold matter in the regional transmission planning process
and, accordingly, we grant rehearing and find that PJM may retain the provisions
requiring it to designate an incumbent transmission owner to build a transmission project
“when required by state law, regulation or administrative agency order with regard to
enhancements or expansions or portions of such enhancements or expansions located
within the state,” and when a transmission project is “proposed to be located on a
Transmission Owner’s existing right of way and the project would alter the Transmission
Owner’s use and control of its existing right of way under state law.”**

134.  We deny Illinois Commission’s request for rehearing concerning transmission
projects subject to state rights of first refusal. In Order No. 1000, the Commission did
not specifically address whether transmission solutions selected as more efficient or cost-
effective in the regional transmission plan, and which are subject to state rights of first
refusal, should be eligible for regional cost allocation. The Commission stated that Order
No. 1000’s focus “is on the set of transmission facilities that are evaluated at the regional
level and selected in the regional transmission plan for purposes of cost allocation” and
“[i]n order for a transmission facility to be eligible for the regional cost allocation
methods, the region must select the transmission facility in the regional transmission plan
for purposes of cost allocation.”?®

135.  With respect to federal rights of first refusal, the Commission found that granting
incumbent transmission providers a federal right of first refusal “effectively restricts the
universe of transmission developers offering potential solutions for consideration in the

28 gee, e.g. Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 43-47 (noting that
the requirements in Order No. 1000 are designed to “increase the likelihood that
transmission facilities in the transmission plan will move forward to construction.”).

29 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(1)(iv)
(Transmission Owners Required to be the Designated Entity) (3.0.0)).

260 1d. P 318 & n.299.
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regional transmission planning process.”?®* Highlighting the relationship between
regional transmission planning and cost allocation, the Commission found that the
removal of the federal right of first refusal, combined with cost allocation reforms, would
“address disincentives that may be impeding participation by nonincumbent transmission
developers in the regional transmission planning process.”?®* In Order No. 1000-A, the
Commission further emphasized this relationship by stating that “if any costs of a new
transmission facility are allocated regionally or outside of a public utility transmission
provider’s retail distribution service territory or footprint, then there can be no federal
right szg‘;fSt refusal associated with such transmission facility, except as provided in this
order.”

136. However, while Order No. 1000 addressed some disincentives that may deter
nonincumbent transmission developers, the Commission recognized that the Order No.
1000 reforms did not address all disincentives to competition to develop transmission
projects selected in the regional transmission plan for purposes of cost allocation. The
Commission explained that, through the reforms to regional transmission planning, “[it]
is seeking to ensure that a robust process is in place to identify and consider regional
solutions to regional needs, whether initially identified through *top down’ or ‘bottom up
transmission planning processes.”?** The Commission acknowledged that “there may be
restrictions on the construction of transmission facilities by nonincumbent transmission
providers under rules or regulations enforced by other jurisdictions.”?®

137. Thus, while Order No. 1000 sought to remove barriers to competition in regional
transmission planning processes, it did not purport to address every barrier to
participation by nonincumbent transmission developers. As noted above, the
Commission acknowledged that “there may be restrictions on the construction of
transmission facilities by nonincumbent transmission providers under rules or regulations
enforced by other jurisdictions.”?®® The Commission’s decision to focus on federal (not
state) right of first refusal provisions in Commission-jurisdictional tariffs was an exercise

%1 1d. P 284.

22 1d. P 320.

283 Order No. 1000-A, FERC Stats. & Regs. 1 31,132 at P 430.

264 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 320 (emphasis added).
%5 1d. P 287.

266 Id.
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of remedial discretion designed to ensure that its nonincumbent transmission developer
reforms do not result in the regulation of matters reserved to the states.?®” The
Commission repeatedly emphasized that Order No. 1000 would not preempt those
authorities vested in the states.?®®

138. Furthermore, while the competitive processes required in Order No. 1000 are a
part of selecting the more efficient or cost-effective transmission solutions in the regional
transmission plan for purposes of cost allocation, the regional transmission planning
process is also an important tool for accomplishing this goal. We recognize that, even if
a transmission project is subject to a state right of first refusal, the regional transmission
planning process still results in the selection for planning purposes of transmission
projects that are more efficient or cost-effective than would have been developed but for
such processes. For all these reasons, we deny Illinois Commission’s request for
rehearing.

(c) Compliance

(1) Summary of PJM Parties’ Compliance

Filing(s)

139. Inresponse to the Commission’s directive that PJM remove or revise any
provisions in its OATT and Agreements “that could be read as supplying a federal right
of first refusal for any type of transmission project that is selected in the regional
transmission plan for purposes of cost allocation,” PJM proposes to delete section
1.5.6(k) of Schedule 6, which provides:

To the extent that one or more Transmission Owners are
designated to construct, own and/or finance a recommended
transmission enhancement or expansion, the recommended
plan shall designate the Transmission Owner that owns
transmission facilities located in the Zone where the

particular enhancement or expansion is to be located.[**]

140. PJM states that, in the Primary Power proceeding, PJM and PJM Transmission
Owners cited to this provision as establishing a right of first refusal, but the Commission

267 See id. P 377.
268 See, e.g., id. P 107.

259 pJM July 22, 2013 Compliance Filing at 21-22.
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found otherwise, noting that this section applied by its own terms “to the extent that one
or more Transmission Owners are designated” and the “*[t]o the extent’ clause does not
provide for reassignment of projects assigned to ‘other entities.””?”® PJM explains that it
deleted this provision to alleviate any confusion as to the interpretation and application of
the provision and whether it might be read to establish a right of first refusal.?"*

141. To clarify and define the term “upgrade,” PJM proposes to add the defined term
“Transmission Owner Upgrade” to Schedule 6 to replace the phrase “an upgrade to a
Transmission Owner’s own transmission facilities.”*”> PJM’s proposed definition of
“Transmission Owner Upgrade” is “an upgrade to a Transmission Owner’s own
transmission facilities, which is an improvement to, addition to, or replacement of a part
of, an existing facility and is not an entirely new transmission facility.”?”® PJM asserts
that its proposed definition of “Transmission Owner Upgrade” is consistent with the
Commission’s definition of upgrade in Order No. 1000, because the proposed definition
incorporates Order No. 1000°s definition.”” PJM asserts that, as a result of this new
proposed definition, the exception to the requirement to remove a federal right of first
refusal in its tariff*” is fully consistent with Order No. 1000%”® and complies with the
Commission’s directive in the First Compliance Order.?"”

270 |d. at 22 (citing Primary Power, 131 FERC { 61,015 at PP 63-64).
271 |d.

272 1d. at 23; see also PIM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.8(1)(i) (Transmission Owners Required to be the Designated Entity) (3.1.0).

23 pJM July 22, 2013 Compliance Filing at 23; see also PJM, Intra-PJM Tariffs,
Operating Agreement, Definitions (S-T), 8 1.46 (Transmission Owner Upgrade) (3.1.0);
PJM, Intra-PJM Tariffs, OATT, Definitions (T-U-V), § 1.45I (Transmission Owner
Upgrade) (3.0.0).

24 pJM July 22, 2013 Compliance Filing at 23-24 (citing Order No. 1000-A, 139
FERC 161,132 at P 426).

273 |d. at 23; see also PIM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.8(1)(i) (Transmission Owners Required to be the Designated Entity) (3.1.0).

276 pJM July 22, 2013 Compliance Filing at 24 & n.69 (citing Order No. 1000-A,
139 FERC 1 61,132 at P 426).

277 1d. (citing First Compliance Order, 142 FERC { 61,214 at P 227 & n.417).
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142. To comply with the Commission’s requirement that PJM remove certain
provisions from Schedule 6 concerning state laws that the Commission determined
establish federal rights of first refusal,*’® PJM proposes to delete the sentence stating that
a “Transmission Owner shall be the Designated Entity when required by state law,
regulation or administrative agency order with regard to enhancements or expansions or
portions of such enhancements or expansions within that state.”?”® Similarly, PJM
proposes to delete the provision that allows PJM to designate an incumbent Transmission
Owner as the entity to develop a transmission project selected in the regional
transmission plan for purposes of cost allocation when that project is “proposed to be
located on a Transmission Owner’s existing right of way and the project would alter the
Transmission Owner’s use and control of its existing rights of way under state law.”*

(2)  Protests/Comments

143. Exelon states that it does not object to the proposed definition of Transmission
Owner Upgrade.®" However, Exelon notes that this definition will not provide guidance
for a situation in which a portion of a new transmission facility will overlap with an
existing transmission facility (i.e., “it is not clear where the line between Transmission
Owner Upgrade and the new transmission facility would be”).?** Moreover, Exelon
states that, outside of the context of an interconnection, neither PJM nor a third party has
an inherent right to require an upgrade of a Transmission Owner’s facilities for the
benefit of another Transmission Owner or transmission developer.”® Exelon notes that a
Transmission Owner’s facilities are its property, and the rights to such property are
governed by state laws.?® Therefore, Exelon asserts that, unless the parties are able to

278 Eirst Compliance Order, 142 FERC { 61,214 at PP 229, 231.

2% pJM July 22, 2013 Compliance Filing at 25; see also PJM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.8(1) (Transmission Owners Required to be the
Designated Entity) (3.1.0).

280 pJM July 22, 2013 Compliance Filing at 24-25; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.5.8(1)(iv) (Transmission Owners Required
to be the Designated Entity) (3.1.0).

281 Exelon Comments at 4.
282 1d.
283 Id

284 1d. at 5.
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reach a voluntary agreement, the determination of the rights to a transmission project
with elements of both existing and new transmission facilities must be addressed on a
case-by-case basis under the siting and property laws of the state where such a project is
proposed to be located, so the Commission need not take any further action on this
definition now.?*®

144, In its protest, LS Power argues that, while PJM largely complies with the
Commission’s directive that it revise the provisions of its OATT and Agreements that
could be read as supplying a federal right of first refusal for transmission projects that are
selected in the regional transmission plan for purposes of cost allocation, LS Power
asserts that PJIM’s compliance filing is incomplete for several reasons. First, LS Power
asserts that neither PJM nor PJIM Transmission Owners removed the other sections of the
OATT or Transmission Owners Agreement that PJM Transmission Owners cited in
briefs in Primary Power?®® as supporting a right of first refusal. While LS Power states
that it does not believe that these provisions create a federal right of first refusal, it
requests that the Commission require the PJM Transmission Owners to show cause as to
why any provision they previously relied on in the Primary Power case was not removed
or revised.?’

(3) Commission Determination

145. In light of our decision to grant rehearing regarding PJM’s references to state laws
and regulations and rights of way when designating a transmission developer to build a
transmission project selected in the regional transmission plan for purposes of cost
allocation, we find that PJM’s proposal to delete section 1.5.8(1)(iv) is moot.
Accordingly, we direct PJM to submit, within 60 days of the date of issuance of this
order, a further compliance filing to restore section 1.5.8(l)(iv) of Schedule 6 as proposed
in its October 25, 2012 Compliance Filing.?®

285 |d
288 primary Power Rehearing Order, 140 FERC { 61,052.
287 S Power Protest, Docket No. ER13-198-002, at 4 n.7.

288 Schedule 6, § 1.5.8(1)(iv) as proposed by PIJM in its October 25, 2012
Compliance Filing states:

Notwithstanding anything to the contrary in this Section
1.5.8, in all events, the Transmission Owner(s) in whose
Zone(s) a proposed Short-term Project or Long-lead Project is

(continued...)
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146. We agree with PJM’s assertion that its proposed definition of “Transmission
Owner’s Upgrade” is consistent with the Commission’s definition of upgrade in Order
No. 1000.%* Additionally, we note that no entity disputes PJM’s assertion nor does any
entity object to PIM’s proposed definition. We further agree that PJM’s definition
incorporates Order No. 1000’s definition of upgrade. We also find that PJM’s proposed
term of “Transmission Owner’s Upgrade” complies with the directive in the First
Compliance Order to clarify and define the term “upgrade,” as used in Schedule 6 to
describe transmission projects that will be assigned to incumbent transmission owners.?*°
Therefore, we find that this exception to the requirement that PJM remove a federal right
of first refusal in its OATT and Agreements is consistent with Order No. 1000 and
complies with the directive in the First Compliance Order.

147. We also agree with Exelon’s assertion that there is no need for the Commission to
take any further action on this definition at this time. We reiterate that “[n]othing in
[Order No. 1000] is intended to limit, preempt, or otherwise affect state or local laws or
regulations with respect to construction of transmission facilities, including but not
limited to authority over siting or permitting of transmission facilities.”** We will not
speculate as to what may or may not be required by state siting and property laws when
applied to the scenario that Exelon highlights.

to be located will be the Designated Entity for the project,
when the Short-term Project or Long-lead Project is: . . . (iv)
proposed to be located on a Transmission Owner’s existing
right of way and the project would alter the Transmission
Owner’s use and control of its existing right of way under
state law. Transmission Owner shall be the Designated Entity
when required by state law, regulation or administrative
agency order with regard to enhancements or expansions or
portions of such enhancements or expansions located within
that state.

PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(l)(iv) (Transmission
Owners Required to be the Designated Entity) (3.0.0).
?%% Order No. 1000-A, 139 FERC 1 61,132 at P 426.

2% pjM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(1)(i)
(Transmission Owners Required to be the Designated Entity) (3.1.0).

1 Order No. 1000, FERC Stats. & Regs { 31,323 at P 253 n.231
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148. We deny LS Power’s request to show cause and decline to revisit our
determination in the Primary Power proceedings here. LS Power’s assertion that certain
provisions should be removed based only on the fact that the transmission owners cited
them in support of their arguments that they have a federal right of first refusal in the
Primary Power proceedings is not persuasive. LS Power does not explain how those
provisions create a federal right of first refusal, and in fact states that it does not believe
that the sections at issue in Primary Power create a right of first refusal.?*> Order No.
1000 requires that PJM eliminate any federal right of first refusal from its OATT and
Agreements. Prior to Order No. 1000, it may have been unclear whether a particular
provision in PIM’s OATT or Agreements provided a federal right of first refusal.
However, following the effective date of PJM’s Order No. 1000 compliance filing,
neither PIM’s OATT nor its Agreements provides a federal right of first refusal. For
these reasons, we reject LS Power’s assertion.

ii. Time-Based Transmission Project Proposal Process

(@  Eirst Compliance Order

The Commission conditionally accepted, subject to revision, PJIM’s proposed
“time-based” transmission project proposal process, a competitive

solicitation process with proposal windows through which all qualified transmission
developers, both incumbent and nonincumbent, may propose transmission

projects for selection in the regional transmission plan for purposes of cost
allocation. The Commission determined that, in establishing three categories of
transmission projects, Immediate-need Reliability Projects,**® Short-term

292 LS Power, Protest, Docket No. ER13-198-002, at 4 n.7 (filed Aug. 21, 2013)
(LS Power Protest, Docket No. ER13-198-002).

2%3 pJM proposed to define an Immediate-need Reliability Project as:

A reliability-based transmission enhancement or expansion:
(i) with an in-service date of three years or less from the year
the Office of the Interconnection identified the existing or
projected limitations on the Transmission System that gave
rise to the need for such enhancement or expansion pursuant
to the study process described in section 1.5.3 of this
Schedule 6; or (ii) for which the Office of the Interconnection
determines that an expedited designation is required to
address existing and projected limitations on the
Transmission System due to immediacy of the reliability need
in light of the projected time to complete the enhancement or

(continued...)
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Projects,?®* and Long-lead Projects,? PIM’s proposal “represents a reasonable exercise

of judgment by PJM . . . that in certain instances time constraints may not allow for . . .

expansion. In determining whether an expedited designation
is required, the Office of the Interconnection shall consider
factors such as, but not limited to, the time necessary: (i) to
obtain regulatory approvals; (ii) to acquire long lead
equipment; (iii) to meet construction schedules; (iv) to
complete engineering plans; and (v) for other time-based
factors impacting the feasibility of achieving the required in-
service date.

First Compliance Order, 142 FERC {61,214 at P 194 n.355; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Definitions (I-L), § 1.15A (Immediate-need Reliability
Project) (1.0.0); PJM, Intra-PJM Tariffs, OATT, Definitions (I-L), 8 1.14A.001
(Immediate-need Reliability Project) (1.0.0).

2% PJM proposed to define a Short-term Project as

[a] transmission enhancement or expansion with an in-service
date of more than three years but no more than five years
from the year in which, pursuant to section 1.5.8(c) of this
Schedule 6, the Office of the Interconnection posts the
violations, system conditions, economic constraints and
Public Policy Requirements to be addressed by the
enhancement or expansion.

First Compliance Order, 142 FERC {61,214 at P 194 n.354; PJM, Intra-PJM Tariffs,
Operating Agreement, Definitions (S-T), 8 1.41A.01 (Short-term Project) (3.0.0); PIM,
Intra-PJM Tariffs, OATT, Definitions (R-S), § 1.42.001 (Short-term Project) (3.0.0).

2% pJM proposed to define a Long-lead Project as “[a] transmission enhancement
or expansion with an in-service date more than five years from the year in which,
pursuant to section 1.5.8(c) of this Schedule 6, the Office of the Interconnection posts the
violations, system conditions, economic constraints and Public Policy Requirements to be
addressed by the enhancement or expansion.” First Compliance Order, 142 FERC
161,214 at P 194 n.353; PJM, Intra-PJM Tariffs, Operating Agreement, Definitions
(I-L), 8 1.19A (Long-lead Project) (1.0.0); PIM, Intra-PJM Tariffs, OATT, Definitions
(L-M-N), § 1.17B (Long-lead Project) (3.0.0).
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open solicitation of transmission projects, without risking reliability of the system.”?%

149. The Commission found that PJM’s proposed definitions of Short-term and Long-
lead Projects partially complied with Order No. 1000. However, the Commission
required PJM to clarify whether transmission projects proposed to solve an economic
constraint (i.e., market efficiency projects) may be proposed and evaluated as either
Short-term or Long-lead Projects.”®” The Commission accepted PJM’s proposal to
establish a default 30-day window for proposing Short-term Projects and a default 120-
day window for Long-lead Projects, as well as PIM’s proposal to allow it to shorten or
extend the default length of the proposal windows for Short-term and Long-lead Projects
under certain circumstances.?®® However, in order to ensure transparency with respect to
PJM’s decision to shorten or extend the default proposal window for Short-term and
Long-lead Projects, the Commission required PJM to provide on compliance OATT
revisions that: (1) list the criteria that PJIM will use to make the determination to shorten
or extend the proposal window for Short-term and Long-lead Projects; and (2) provide an
explanation of how PJM proposes to evaluate the criteria in order to enable stakeholders
to understand how PJM determines to shorten or extend the default proposal window for
Short-term and Long-lead Projects.?*°

150. The Commission conditionally accepted PJM’s procedures for addressing
instances where no Short-term or Long-lead Projects are determined to be the more
efficient or cost-effective solution.*®® With respect to Long-lead Projects, the
Commission found that PJM’s proposal provided some transparency regarding how it
will determine whether there is sufficient time to conduct another proposal window
before assigning a transmission project to the transmission owner in whose zone the
transmission project is to be located, including a list of five criteria that PJM will take
into account in its determination.®* However, the Commission directed PJM to further

2% First Compliance Order, 142 FERC 61,214 at P 235.
271d. P 237.

2% 1d. P 238.

2% 1d. P 239.

390 |d, PP 240-242.

%% The five criteria are the time necessary: (1) to obtain regulatory approvals; (2)
to acquire long-lead equipment; (3) to meet construction schedules; (4) to complete the
required in-service date; and (5) for other time-based factors impacting the feasibility of
achieving the required in-service date. Id. P 241.
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explain, on compliance, how it proposes to consider the enumerated criteria when
determining whether there is insufficient time for reposting and reevaluating unsolved
violations, system conditions, and economic constraints, and how such a determination
requires that an incumbent transmission owner be designated as the Designated Entity for
a Long-lead Project.®*

151. Inits October 25, 2012 Compliance Filing, PJIM proposed a category of
transmission projects, Immediate-need Reliability Projects, which it would develop,
recommend, and designate to the transmission owner in the zone in which the Immediate-
need Reliability Project is located unless there is sufficient time to hold a shortened
proposal window.** PJM proposed to define an Immediate-need Reliability Project as a
transmission facility needed in three years or less to solve a reliability violation.*** The
Commission found that PJM’s proposal regarding Immediate-need Reliability Projects
partially complied with Order No. 1000. Specifically, the Commission found that, “to
avoid delays in the development of transmission facilities needed to resolve a time-
sensitive reliability criteria violation” it was just and reasonable to have a class of
transmission projects that are exempt from competitive solicitation.**

152.  While the Commission approved this exception from the requirement to eliminate
a federal right of first refusal, the Commission adopted the following five criteria, which
it believed would place reasonable bounds on PJM’s discretion to determine whether
there is sufficient time to permit competition to develop a reliability-based transmission
enhancement or expansion and, as a result, would ensure that an exception from the
requirement to eliminate a federal right of first refusal for reliability projects will be used
in limited circumstances.*® First, the reliability-based enhancement or expansion must
be needed in three years or less to solve reliability criteria violations. Second, PJM must

392 1d. P 242.
303 See id. P 247.

%94 See supra note 289 for the definition of Immediate-need Reliability Project that
PJM proposed, and the Commission accepted, in the First Compliance Order; see also
First Compliance Order, 142 FERC {61,214 at P 194 n.355; PJM, Intra-PJM Tariffs,
Operating Agreement, Definitions (I-L), 8§ 1.15A (Immediate-need Reliability Project)
(2.0.0); and PJM, Intra-PJM Tariffs, OATT, Definitions (I-L), § 1.14A.001 (Immediate-
need Reliability Project) (1.0.0).

%95 See First Compliance Order, 142 FERC { 61,214 at P 247.

308 See id. P 248.
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separately identify and then post an explanation, whether or not it intends to provide for a
proposal window, of the reliability violations and system conditions in advance for which
there is a time-sensitive need. The explanation must be in sufficient detail to allow
stakeholders to understand the need and why it is time-sensitive. Third, the process that
PJM uses to decide whether a reliability-based enhancement or expansion is assigned to
an incumbent transmission owner must be clearly outlined in PJIM’s OATT and must be
open, transparent, and not unduly discriminatory. PJM must provide to stakeholders and
post on its website a full and supported written description explaining: (1) the decision to
designate an incumbent transmission owner as the entity responsible for construction and
ownership of the project, including an explanation of other transmission or non-
transmission options that the region considered but concluded would not sufficiently
address the immediate reliability need; and (2) the circumstances that generated the
immediate reliability need and an explanation of why that immediate reliability need was
not identified earlier. Fourth, stakeholders must be permitted time to provide comments
In response to the description in criterion three and such comments must be made
publicly available. Finally, PIM must maintain and post a list of prior year designations
of all projects in the limited category of transmission projects for which the incumbent
transmission owner was designated as the entity responsible for construction and
ownership of the project. The list must include the project’s need-by date and the date
the incumbent transmission owner actually energized the project, and must be filed with
the Commission as an informational filing in January of each calendar year covering the
designations of the prior calendar year.*’

153. Regarding the first criterion, that the reliability-based enhancement or expansion
be needed in three years or less, the Commission found that, on balance, three years is
just and reasonable.*® The Commission explained that on one side of the balance is
Order No. 1000°s removal of barriers to entry that discourage nonincumbent transmission
developers from proposing alternative solutions at the regional level and Order No.
1000’s recognition that it is not in the economic self-interest of public utility transmission
providers to expand the transmission grid to permit access to competing sources of
supply.®®® The Commission directed the removal of the federal right of first refusal to

307 See jd.
308 See id. P 249.

%99 See id. (referring to Order No. 1000, FERC Stats. & Regs. 31,323 at PP 254
(citing Promoting Wholesale Competition Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities
and Transmitting Utilities, Order No. 888, FERC Stats. & Regs. 1 31,036, at 31,682
(1996); Order No. 890, FERC Stats. & Regs. { 31,241 at P 524), 256).
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decrease the potential of undermining the identification and evaluation of more efficient
or cost-effective transmission solutions, which in turn can result in rates that are unjust,
unreasonable, or unduly discriminatory. The Commission found that the more
transmission projects that an exception for reliability-based enhancements or expansions
covers, the more barriers are maintained against potential competitive transmission
solutions proposed by nonincumbent transmission developers.*'

154. The Commission explained that on the other side of the balance is the fact that
delays in the development of a reliability-based enhancement or expansion could
adversely affect the ability of incumbent transmission providers, and PJM, to meet their
reliability transmission needs.** When balancing these goals of Order No. 1000, the
Commission found that defining an Immediate-need Reliability Project as transmission
facilities needed in three years or less to solve a reliability violation strikes a reasonable
balance.*"?

155. However, the Commission found that, without additional information, it could not
accept PJIM’s proposal to include in the definition of Immediate-need Reliability Projects
those reliability-based transmission enhancement or expansions “for which the Office of
the Interconnection determines that an expedited designation is required to address
existing and projected limitations on the Transmission System due to immediacy of the
reliability need in light of the projected time to complete the enhancement or
expansion.”*** The Commission explained that including reliability-based expansions or
enhancements that are needed within some indeterminate amount of time would negate
the time limit imposed in the first section of the definition and noted that PJM had
provided no analysis or examples of transmission projects that are needed so urgently that
a proposal window could not be conducted, beyond those transmission projects that are
needed within three years or less. The Commission also found that PJM did not explain
how, when determining whether an expedited designation is required, it will implement
its proposal to consider the following factors, such as, but not limited to, the time
necessary: (1) to obtain regulatory approvals, (2) to acquire long lead equipment, (3) to

310 gee .
31 See id. P 250 (citing Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 263).
312 See id.

313 See id. P 194 n.355; see also PIM, Intra-PJM Tariffs, Operating Agreement,
Schedule 6, Definitions (I-L), 8 1.15A (Immediate-need Reliability Project) (3.1.0); PJM,
Intra-PJM Tariffs, OATT, Definitions (I-L), § 1.14A.001 (Immediate-need Reliability
Project) (1.1.0).
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meet construction schedules, (4) to complete engineering plans, and (5) for other time-
based factors impacting the feasibility of achieving the required in-service date.***
Therefore, the Commission directed PJM, in a further compliance filing, to explain: (1)
why part (ii) of its definition for Immediate-need Reliability Projects is necessary; and (2)
how it will implement these factors in making its decision. The Commission explained
that it would determine whether PJM’s filing complies with Order No. 1000 after PJM
makes its further compliance filing.*"

156. As for the remaining four criteria, the Commission directed PJM to file a further
compliance filing demonstrating how the definition and procedures related to Immediate-
need Reliability Projects comply with criteria two through five discussed above. In
addition, the Commission directed PIJM to file OATT revisions to comply with these
criteria if PJM cannot demonstrate that its current definition and procedures related to
Immediate-need Reliability Projects comply.**°

(b)  Reguests for Rehearing or Clarification

(1) Summary of Requests for Rehearing
or Clarification

157. Hlinois Commission and LS Power request rehearing or clarification of certain
aspects of the Commission’s determination regarding PJIM’s proposed time-based
transmission project proposal process. LS Power argues that the Commission erred when
it accepted PJM’s proposal to assign a transmission project to the incumbent transmission
owner where PJM determines that none of the transmission projects submitted during the
proposal window is the more efficient or cost-effective solution.*"” LS Power asserts
that, if a transmission planning region adopts a sponsorship model, as PJIM has, Order
No. 1000 requires “a fair and not unduly discriminatory mechanism” to grant an
incumbent or a nonincumbent transmission developer the right to use the regional cost
allocation method for unsponsored transmission projects that are selected in the regional

314 Eirst Compliance Order, 142 FERC 61,214 at P 251.
315 1d. P 252.
316 1d. P 253.

317 LS Power, Request for Clarification and Rehearing, Docket Nos. ER13-198-
001 & ER13-90-001, at 9-10 (filed Apr. 22, 2013) (LS Power Request) (citing First
Compliance Order, 142 FERC { 61,214 at P 243).
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transmission plan for purposes of cost allocation.*'® LS Power further argues that PIM’s
procedure to assign an unsponsored transmission project to the incumbent transmission
owner where PJM determines that none of the transmission project proposals submitted
during the proposal window is a more efficient or cost-effective solution pre-supposes
that entities did, in fact, submit proposals to address identified transmission needs,
indicating their interest in participating. LS Power asks the Commission to require that
PIJM ryla;ke available such an unsponsored transmission project on a non-discriminatory
basis.

158. LS Power also asserts that PJIM’s ability to determine whether its proposed
transmission project is “unsponsored” should be decided on the basis of whether PIM’s
proposal is “materially different” from transmission projects submitted during the
proposal window to address the same transmission need. While LS Power acknowledges
that PJM is in the best position to optimize transmission project proposals, LS Power
contends that any de minimis enhancements or subtractions PJM makes to an existing
transmission project submitted during the proposal window should not dictate which
transmission developer is selected as the Designated Entity. Instead, it argues, PJIM
should be required to award “materially similar” transmission projects to the transmission
developer that proposed the original transmission project. %

159. IHlinois Commission requests rehearing of the Commission determination that
PJM’s proposal to assign certain Short-term Projects and Immediate-need Reliability
Projects to incumbent transmission owners partially complies with Order No. 1000.
Illinois Commission contends that PIM’s proposal to exempt certain transmission
projects from competitive selection for reliability reasons enables incumbent transmission
owners to avoid the meaningful and transparent competitive project selection process
required by Order No. 1000.%#* Illinois Commission argues that the Commission must

%18 1d. at 10 (citing Order No. 1000, FERC Stats. & Regs. { 31,323 at P 336). LS
Power asserts that the Commission’s acceptance of PJIM’s proposal is inconsistent with
the Commission’s decision to require South Carolina Electric & Gas Company to
provide, in a further compliance filing, a mechanism that grants to an incumbent
transmission provider or nonincumbent transmission developer the right to use the
regional cost allocation method for an unsponsored transmission project selected in the
regional transmission plan for purposes of cost allocation. Id. at 11 (citing S.C. Elec. &
Gas Co., 143 FERC 1 61,058, at P 207 (2013)).

3191d. at 11-13.
320 1d. at 12.

321 11linois Commission Request for Rehearing at 3.
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maintain a competitive solicitation process for all transmission projects receiving regional
cost allocation because the competitive selection process is the mechanism that ensures
transmission solutions in the regional transmission plan for purposes of cost allocation
are efficient and cost-effective and that the costs of projects assigned directly to
incumbent transmission owners are just and reasonable.*?? Illinois Commission argues
that, pursuant to Order No. 1000, transmission projects that are not subject to PIM’s
competitive project selection process should not be eligible to receive regional cost
allocation, and that the costs of such projects should be assigned directly to the
incumbent transmission owner.*?*

160. While LS Power does not seek rehearing of the Commission’s approval of PIM’s
proposal to exclude Immediate-need Reliability Projects from competitive solicitation, it
does seek clarification regarding two aspects of the Commission’s proposed criteria for
Immediate-need Reliability Projects. LS Power contends that the criterion that an
Immediate-need Reliability Project is needed in three years or less to solve reliability
criteria violations should refer only to transmission projects required for compliance with
NERC Reliability Standards.*** LS Power argues that upgrades to support Incremental
Auction Revenue Rights and the simultaneous feasibility of all Stage 1A Auction
Revenue Rights should not qualify as transmission expansions or enhancements to
resolve reliability criteria violations.**> LS Power also contends that, to the extent that
factors beyond NERC Reliability Standards play a role in identifying Immediate-need
Reliability Projects, the Commission should require PIJM to specifically identify these
factors.*?°

161. LS Power also asserts that PJIM must identify whether the incumbent transmission
owner or affiliate created the system condition leading to the need for an Immediate-need
Reliability Project.**” LS Power argues that, if the entity that causes the need for an
Immediate-need Reliability Project is also the entity that will be designated to build the
project, PJM should be required to look at all alternatives to avoid designation of an

%22 1d. at 5-6.

323 |d. at 4-5 (citing Order No. 1000-A, 139 FERC { 61,132 at P 430).
324 S Power Request at 5-6.

325 |d. at 6-7.

2% 1d. at 6.

%71d. at 7.
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Immediate-need Reliability Project. Further, LS Power argues that PJM should be
required to include as part of the information it must provide to stakeholders when it
designates an Immediate-need Reliability Project all relevant information, including the
financial impact of the alternatives reviewed to avoid the designation of an Immediate-
need Reliability Project.®® LS Power also asserts that, if PJM finds that a generator
deactivation caused the need for the Immediate-need Reliability Project, such a project
should be excluded from the Immediate-need Reliability Project exception because it
could otherwise incentivize a generator to delay its deactivation notice so as to create an
Immediate-need Reliability Project for itself or an affiliate.*°

(2) Commission Determination

162. We deny rehearing with respect to our conclusion that PJIM’s procedures for
determining whether a project is “unsponsored” (i.e., one that is not largely identical to
projects submitted during the proposal window) complies with Order No. 1000. As we
noted in the First Compliance Order, this determination will be made on a fact-specific
basis, and among the factors PJM may consider is that none of the transmission projects
submitted during the proposal window is the more efficient or cost-effective solution.*®
Contrary to LS Power’s assertion, Order No. 1000 does not prohibit PJM from
designating an incumbent transmission owner to develop a transmission project
addressing a transmission need where PJM identifies and posts the transmission need,
openly solicits proposals from both incumbent and nonincumbent transmission
developers to address that need, and determines, after evaluating the proposals, that none
of the proposed transmission projects is a more efficient or cost-effective solution to
satisfy the transmission need. PJM’s proposal provides sufficient transparency to address
any undue discrimination concerns. As we explained in the First Compliance Order,
PJM’s proposal “complies with Order No. 1000 because, at that point, both incumbent
and nonincumbent transmission developers will have had an opportunity to submit
proposals to address the identified need.”%*

163. We deny LS Power’s request that PJM’s ability to designate an “unsponsored”
transmission project addressing an identified transmission need be limited to those
transmission projects that are “materially different” from transmission projects submitted

28 1d. at 7-8.
329 |d,
%30 1. at 9-10 (citing First Compliance Order, 142 FERC { 61,214 at P 243).

33! Eirst Compliance Order, 142 FERC 61,214 at P 243.
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during the proposal window to address the same transmission need. Order No. 1000 does
not prohibit PJM from designating the incumbent transmission owner to develop a
transmission project that PJM proposes where none of the proposed solutions is the more
efficient or cost-effective solution. As the Commission explained in the First
Compliance Order, PJM is required to make an affirmative determination that none of the
proposed transmission projects are the more efficient or cost-effective transmission
solution.®* Additionally, the Commission explained in the First Compliance Order that
the requirement in PJIM’s OATT that PJM provide stakeholders, including LS Power, an
opportunity to review and comment on these transmission projects “provides any
stakeholder the opportunity to raise concerns it may have with that transmission project
within the stakeholder process.”*** As a result of these requirements, we find that it
should be clear to stakeholders why a transmission project was or was not selected. In
addition, it should be clear to stakeholders how the unsponsored project that PIM
develops is different than those proposed by incumbent or nonincumbent transmission
developers. Given this transparency, we are not convinced that PJM’s discretion must be
limited beyond what the Commission found reasonable in the First Compliance Order,
and LS Power does not present any evidence that Order No. 1000 requires us to do so.

164. We affirm the finding that PJM’s proposal to exempt Immediate-need Reliability
Projects and certain Short-term Projects from competitive selection for reliability reasons
complies with Order No. 1000. As we explained in the First Compliance Order, we
recognize that in certain instances time constraints may not allow for the open solicitation
of reliability-related transmission projects without risking the reliability of the system,
because it may not be feasible to hold a competitive selection process in time to solve a
reliability violation.*** We thus determined that “to avoid delays in the development of
transmission facilities needed to resolve a time-sensitive reliability criteria violation . . . it
Is just and reasonable to include a class of reliability-related transmission projects that are
exempt from the [competitive selection.]”**> PJM has “limited the use of the incumbent
transmission owner as the default to those scenarios where, due to system reliability
transmission needs and time constraints, it would be impractical and potentially
imprudent to hold [a proposal window].”** As we recognized in the First Compliance

32 1d. P 245.

333 |d

34 See id. P 235.
335 |d

336 Id.
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Order, Order No. 1000’s reforms are intended to ensure that regional transmission
planning processes produce a transmission plan that can meet transmission needs more
efficiently and cost-effectively, while at the same time supporting the development of
those transmission facilities identified by each transmission planning region as necessary
to satisfy reliability standards.®’

165. We thus affirm the finding that PJIM’s proposal is reasonable, given the limited
instances in which imminent reliability issues may prevent a project from going through a
competitive solicitation process and the transparency of PJM’s proposed procedures for
designating Immediate-need Reliability Projects. Having affirmed that PJM’s proposal
complies with Order No. 1000, we disagree with Illinois Commission that such projects
should not be eligible for cost allocation. We reiterate our finding in the First
Compliance Order, that in each of these limited circumstances, PJM is required to
provide stakeholders an opportunity to review and comment on these transmission
projects.®*® We find that this requirement provides Illinois Commission an avenue to
raise its stated concerns about the efficiency and cost-effectiveness of a transmission
project or the just and reasonableness of a project’s cost.**® Given this opportunity, we
are unconvinced that this process is neither meaningful nor transparent, such that a
project developed in these limited circumstances should not be eligible for regional cost
allocation as alleged by Illinois Commission. We therefore deny Illinois Commission’s
request for rehearing.

166. Moreover, we disagree with LS Power that the category of transmission projects
needed in three years or less to solve reliability criteria violations should be limited to
only those transmission projects required for compliance with NERC Reliability
Standards. Public utility transmission providers are required to comply with other
reliability standards, such as any reliability standards adopted by the state in which the
public utility transmission provider is located. They are also required to accept the
reliability-related criteria that PJM proposed that it may consider when it determines that
a transmission project is needed in three years or less. We note that under the second
criterion for Immediate-need Reliability Projects that the Commission laid out in the First
Compliance Order, PJM is required to separately identify and then post an explanation in
advance, whether or not it intends to provide for a proposal window, of the reliability
violations and system conditions for which there is a time-sensitive need.3*® Therefore,

337 1d. P 247; see Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 2, 4.
%% First Compliance Order, 142 FERC 61,214 at P 245.
%39 |1linois Commission Request for Rehearing at 5-6.

%40 Eirst Compliance Order, 142 FERC 61,214 at P 248.
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we find that consistent with this criterion, PJIM must specifically identify the factors that
play a role in identifying Immediate-need Reliability Projects, including factors beyond
NERC Reliability Standards such as a generator deactivation.

167. We also disagree with LS Power’s argument that Order No. 1000 requires PJM to
identify whether a system condition leading to the need for an Immediate-need Reliability
Project was created by the incumbent transmission owner that will be designated to build
the Immediate-need Reliability Project or by its affiliate and that the category of projects
should be limited accordingly. The criteria that the Commission required PJM to apply
to Immediate-need Reliability Projects already places an emphasis on ensuring that
PJM’s decision making process is transparent. In addition, the criteria provide that there
will be a written record of its decision making process. Therefore, if a party such as LS
Power is concerned that an incumbent transmission owner may be manipulating
resources to create more Immediate-need Reliability Projects, as LS Power alludes to in
its request for rehearing,**! the concerned party can use the written record created in
PJM’s process in support of a complaint. We therefore decline to adopt LS Power’s
suggestion and affirm the determination that, subject to the compliance required in the
First Compliance Order, PJM’s time-based transmission project proposal process
complies with Order No. 1000.

(c) Compliance

(1) Summary of PIJM Parties’ Compliance
Filing(s)

168. PJM clarifies that it will only consider market efficiency projects in the 24-month
planning cycle, and therefore qualified entities may only propose such projects in the
120-day proposal window that currently applies to Long-lead Projects.*** PJM explains
that, because market efficiency projects do not have required in-service dates to address a
reliability violation, if no project is proposed in the 120-day proposal window that would
eliminate an economic constraint, “to the extent [the economic constraint] remains
unaddressed, the economic constraint always will be re-evaluated and re-posted in the
next 120-day proposal window.”**

1 LS Power Request at 7-8.
%42 pJM July 22, 2013 Compliance Filing at 27.

343 Id
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169. PJM proposes several revisions to the Operating Agreement to incorporate these
clarifications regarding market efficiency projects. First, PJIM proposes to add a new
definition, “Economic-based Enhancement or Expansion” that PJM states defines market
efficiency projects.®** Specifically, PJM proposes to define an Economic-based
Enhancement or Expansion as “an enhancement or expansion described in Section
1.5.7(b) (i) - (iii) of Schedule 6 of the [Operating Agreement] that is designed to relieve
transmission constraints that have an economic impact.”** Second, PJM proposes to
revise Schedule 6 to specify that the 120-day proposal window will apply to proposals for
Economic-based Enhancements or Expansions.®*® Third, PJM proposes to revise the
definitions of “Long-lead Project” and “Short-term Project” to remove the reference to
“economic constraints” as a constraint to be addressed by such projects because such
constraints will instead be addressed by projects that meet the new definition of
“Economic-based Enhancement or Expansion.”**’ Fourth, PJM proposes to amend the
procedures it will use if no proposed project addresses the reliability violation or
economic constraint to specify that “[t]o the extent that an economic constraint remains
unaddressed, the economic constraint will be re-evaluated and reposted.”**® Fifth, PIM
proposes to modify the definition of “Designated Entity” to include an entity PJM selects
to construct an Economic-based Enhancement or Expansion.®*® Sixth, PJM proposes

%% 1d.; see also PJM, Intra-PJM Tariffs, Operating Agreement, Definitions (E-F),
8 1.7D (Economic-based Enhancement or Expansion) (2.0.0); PJM, Intra-PJM Tariffs,
OATT, Definitions (E-F), § 1.18 (3.0.0).

% pJM, Intra-PIM Tariffs, Operating Agreement, Definitions (E-F), § 1.7D
(Economic-based Enhancement or Expansion) (2.0.0).

%48 pJM July 22, 2013 Compliance Filing at 27; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.8(c) (Project Proposal Windows) (3.1.0).

47 PJM July 22, 2013 Compliance Filing at 27; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Definitions (S-T), § 1.41A.01 (Short-term Project) (3.1.0); id.
Definitions (I-L), § 1.19A (Long-lead Project) (3.0.0).

%48 PJM July 22, 2013 Compliance Filing at 27-28; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.5.8(g) (Procedures if No Long-lead
Project or Economic-based Enhancement or Expansion Proposal is Determined to be the
More Efficient or Cost-Effective Solution) (3.1.0).

%49 pJM July 22, 2013 Compliance Filing at 28; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Definitions (C-D), § 1.7A (3.1.0).
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non-substantive changes to Schedule 6 to reflect the use of the new defined term
“Economic-based Enhancement or Expansion.”*

170. PJM proposes to amend Schedule 6 to list the criteria that PJIM will use to
determine whether to shorten or extend the proposal window for Short-term Projects and
Long-lead Projects.®' PJM enumerates various criteria that it will apply to make this
determination depending on whether a proposal window is open at the time the
determination is made. PJM has revised Schedule 6 of its Operating Agreement to state
that, when a proposal window is not yet open, PJIM may shorten or lengthen the proposal
window based on one or both of the following criteria: (1) the complexity of the
violation or system condition; and (2) whether there is sufficient time remaining in the
relevant transmission planning cycle to accommodate a standard proposal window and
timely address the violation or system condition.®** With respect to a proposal window
that is already open, PJM has revised Schedule 6 of its Operating Agreement to provide
that it may lengthen the proposal window based on one or more of the following criteria:
(1) changes in the assumptions or conditions relating to the underlying need for the
project, such as load growth or Reliability Pricing Model auction results; (2) the
availability of new or changed information regarding the nature of the violations and the
facilities involved; and (3) the time remaining in the relevant proposal window. >

171. PJM states that its evaluation of the above-listed criteria will be on a case-by-case
basis and fact-specific. As a result, PJIM asserts, it cannot explain, at this point in time,
how each criterion will be considered in evaluating whether to lengthen or shorten a
proposal window.*** PJM further asserts that “[t]he courts have long held that the tariff

30 pyM July 22, 2013 Compliance Filing at 28; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.7 (Development of Economic-based
Enhancements or Expansions) (3.1.0); id. § 1.5.8 (Development of Long-lead Projects,
Short-term Projects, Immediate-need Reliability Projects, and Economic-based
Enhancements or Expansions) (3.1.0) (emphasis added).

1 pJM July 22, 2013 Compliance Filing at 28 (citing First Compliance Order,
142 FERC 1 61,214 at P 239).

%2 1d.: see also PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.8(c) (Project Proposal Windows) (3.1.0).

%3 pJM July 22, 2013 Compliance Filing at 28-29; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, § 1.5.8(c) (Project Proposal Windows) (3.1.0).

%4 PJM July 22, 2013 Compliance Filing at 29.
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need not provide every implementation detail in order to meet the [FPA]’s section 205
requirement.”*>®> However, to provide for greater transparency, PJM proposes to further
amend Schedule 6 to state:

In the event that the Office of the Interconnection determines
to lengthen or shorten a proposal window, it will post on the
PJM website the new proposal window period and an
explanation as to the reasons for the change in the proposal
window period.[**]

PJM states that these proposed changes contain sufficient criteria and transparency to
allow stakeholders to understand how PJM determines whether to shorten or extend the
default proposal windows for Long-lead and Short-term Projects.®’

172. With respect to the Commission’s requirement that PJM explain how it proposes
to consider the criteria proposed to determine whether to reevaluate and repost a violation
for which PJM has found that no proposed Long-lead Project is the more efficient or
cost-effective solution, PJM proposes to amend Schedule 6 to provide that PIM will
develop a transmission solution construction timeline for each violation for which
sufficient solutions were not proposed.®*® PJM further states that it will post this timeline
on its website for input and review by the Transmission Expansion Advisory

%5 1d. (citing City of Cleveland v. FERC, 773 F.2d 1368 at 1376 (D.C. Cir. 1985)).

%% See PIM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(c)
(Project Proposal Windows) (3.1.0). In its transmittal, PJM states that this proposed
change is to section 1.5.3(c) of Schedule 6. See PIM July 22, 2013 Compliance Filing at
29. However, context of the transmittal indicates that this text is actually located in
section 1.5.8 of Schedule 6. A review of PJM’s proposed eTariff records indicates that
this text is indeed located in section 1.5.8(c) of Schedule 6. Therefore, this appears to be
a typographical error in PJM’s transmittal.

7 pJM July 22, 2013 Compliance Filing at 29 (citing First Compliance Order,
142 FERC 1 61,214 at PP 242, 246).

38 1. at 30; see also PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.8(g) (Procedures if No Long-lead Project or Economic-based Enhancement or
Expansion Proposal is Determined to be the More Efficient or Cost-Effective Solution)
(3.1.0).
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Committee.**® This timeline will include factors such as, but not limited to: (1)
deadlines for obtaining regulatory approvals; (2) dates by which long lead equipment
should be acquired; (3) the time period necessary to complete a proposed solution to meet
the required in-service date; and (4) other time-based factors impacting the feasibility of
achieving the required in-service date.*® PJM asserts that it will use this timeline and the
Transmission Expansion Advisory Committee’s input to determine whether there is
sufficient time to conduct a reevaluation and repost and timely address the existing and
projected limitations on the transmission system that result in the need for the
enhancement or expansion.®® PJM states that utilizing this proposed timeline will
provide transparency regarding the dates on which it bases its determination regarding the
feasibility of reevaluating and reposting a violation, as well as enabling stakeholders,
through the Transmission Expansion Advisory Committee, to have input into the
determination.®®** PJM further states that it will only designate an existing transmission
owner to construct a Long-lead Project when the construction timeline demonstrates that
reevaluation and reposting would prevent a violation from being timely addressed.***
Finally, PIJM notes that the proposed timeline process will apply only to unaddressed
violations or system conditions that affect the reliability of the system.%**

173. PJM proposes several revisions to Schedule 6 to address the five criteria the
Commission adopted in the First Compliance Order relating to Immediate-need

%%9 pJM July 22, 2013 Compliance Filing at 30; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(g) (Procedures if No Long-lead Project or
Economic-based Enhancement or Expansion Proposal is Determined to be the More
Efficient or Cost-Effective Solution) (3.1.0).

%80 pJM July 22, 2013 Compliance Filing at 30-31; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.5.8(g) (Procedures if No Long-lead
Project or Economic-based Enhancement or Expansion Proposal is Determined to be the
More Efficient or Cost-Effective Solution) (3.1.0).

%1 pyM July 22, 2013 Compliance Filing at 31; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8§ 1.5.8(g) (Procedures if No Long-lead Project or
Economic-based Enhancement or Expansion Proposal is Determined to be the More
Efficient or Cost-Effective Solution) (3.1.0).

%2 pJM July 22, 2013 Compliance Filing at 31.
363 Id

364 Id
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Reliability Projects. With respect to the Commission’s first criterion, PJM proposes to
delete part (ii) of the definition of Immediate-need Reliability Project.*®> PJM asserts
that as a result, its definition of Immediate-need Reliability Project fully complies with
the Commission’s first criterion.*®®

174. PJM proposes several revisions to section 1.5.8(m) of Schedule 6, which it states
provide transparency and clarity such that the “Immediate-need Reliability Projects”
definition and procedures meet the Commission’s criteria two through five.**" First, PIM
states that it proposes revisions to clarify that: (1) through the Regional Plan process
PJM will identify immediate reliability needs that must be addressed in three years or
less; and (2) PIJM will develop proposed Immediate-need Reliability Projects to address

%5 1. at 33; see also PIJM, Intra-PJM Tariffs, Operating Agreement, Definitions
(I-L), 8 1.15A (Immediate-need Reliability Project) (3.0.0). As originally proposed,
PJM’s part (ii) of PIM’s proposed definition of “Immediate-need Reliability Project”
stated:

[A reliability-based transmission enhancement or expansion:]
(i) for which the Office of the Interconnection determines
that an expedited designation is required to address existing
and projected limitations on the Transmission System due to
immediacy of the reliability need in light of the projected
time to complete the enhancement or expansion. In
determining whether an expedited designation is required, the
Office of the Interconnection shall consider factors such as,
but not limited to, the time necessary: (i) to obtain regulatory
approvals; (ii) to acquire long lead equipment; (iii) to meet
construction schedules; (iv) to complete engineering plans;
and (v) for other time-based factors impacting the feasibility
of achieving the required in-service date.

First Compliance Order, 142 FERC {61,214 at P 194 n.355.
%6 pJM July 22, 2013 Compliance Filing at 33.

%7 1d. at 33-37 (citing First Compliance Order, 142 FERC 61,214 at P 248); see
also PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(m) (Immediate-
need Reliability Projects) (3.1.0).
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those needs when a proposal window is infeasible.**® Second, PJM proposes three
criteria that it will use to determine whether it is infeasible to conduct a proposal window
for Immediate-need Reliability Projects: (1) the nature of the reliability criteria violation;
(2) the nature and type of potential solution required; and (3) the projected construction
time for a potential solution to the type of reliability criteria violation to be addressed.
PJM states that enumerating the criteria it will use to make this determination complies
with the transparency requirement of the Commission’s third criterion.*”

175. Third, PIM proposes that, in the event that it determines that a proposal window is
infeasible, PIM will post on its website, for review and comment by the Transmission
Expansion Advisory Committee and other stakeholders, descriptions of the Immediate-
need Reliability Projects.*”* Additionally, PJM states that these descriptions shall include
an explanation of PJM’s decision to designate the existing Transmission Owner (i.e., the
incumbent transmission owner) as the Designated Entity for a project rather than holding
a proposal window, including an explanation of: (1) the time-sensitive need for the
project, (2) other transmission and non-transmission options that were considered, but
that PJM concluded would not sufficiently address the immediate reliability need, (3) the
circumstances that generated the immediate reliability need, and (4) why the immediate
reliability need was not identified earlier.®’? PJM states that these proposed revisions
comply with the posting requirement of the Commission’s third criterion.?"®

%8 pJM July 22, 2013 Compliance Filing at 34; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(m)(1) (Immediate-need Reliability Projects)
(3.1.0).

%9 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(m)(1)
(3.1.0).

370 pJM July 22, 2013 Compliance Filing at 34 (citing First Compliance Order,
142 FERC 1 61,214 at P 248).

31 1d. at 35; see also PIJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.8(m)(1) (Immediate-need Reliability Projects) (3.1.0).

372 pJM July 22, 2013 Compliance Filing at 35; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(m)(1) (Immediate-need Reliability Projects)
(3.1.0).

33 pJM July 22, 2013 Compliance Filing at 35.
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176. Fourth, PJM proposes that, after descriptions of the Immediate-need Reliability
Projects are posted on the PJIM website, stakeholders will have a reasonable opportunity
to provide comments to PJM, which will then be made publicly available on the PJIM
website.®”* PJM states that this proposed revision complies with the Commission’s
fourth criterion.*” PJM further proposes that, based on the comments received from
stakeholders and the Transmission Expansion Advisory Committee’s review, it will, if
necessary, conduct further study and evaluation and post a revised recommended plan for
review and comment by the Transmission Expansion Advisory Committee.*"®

177. Fifth, PIM proposes to specify that in January of each year, PJM shall post on its
website and file with the Commission for informational purposes, a list of the Immediate-
need Reliability Projects for which an existing Transmission Owner was designated in the
prior year as the Designated Entity.>”’ PJM states that this list shall include: (1) the
needed by date of the Immediate-need Reliability Project; and (2) the date that the
Transmission Owner energized the Immediate-need Reliability Project.>”® PJM states
that this meets the requirements of the Commission’s fifth criterion stated in the First
Compliance Order.%”

178. Finally, PJM proposes tariff language specifying that when there is sufficient time
to open a shortened proposal window for an Immediate-need Reliability Project, PIM
will include an explanation of the time-sensitive need for the project in its posting of the

37 1d. at 35-36; see also PJM, Intra-PJM Tariffs, Operating Agreement, Schedule
6, 8 1.5.8(m)(1) (Immediate-need Reliability Projects) (3.1.0).

375 pJM July 22, 2013 Compliance Filing at 36.

378 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(m)(1)
(Immediate-need Reliability Projects) (3.1.0).

77 pJM July 22, 2013 Compliance Filing at 36; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(m)(1) (Immediate-need Reliability Projects)
(3.1.0).

378 pJM July 22, 2013 Compliance Filing at 36; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(m)(1) (Immediate-need Reliability Projects)
(3.1.0).

379 pJM July 22, 2013 Compliance Filing at 36 (citing First Compliance Order,
142 FERC 61,214 at PP 242, 248).
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violations and system conditions.*® PJM states that this proposed revision is consistent
with the Commission’s third criterion and provides stakeholders with information as to
the urgency of the need to be addressed.**

(2)  Protests/Comments

179. LS Power raises several issues with PJIM’s proposed process for assigning Long-
lead Projects to an incumbent transmission owner, which it proposes to do when the
construction timeline demonstrates that reevaluation and reposting would prevent a
violation from being addressed. LS Power argues that, under these proposed provisions,
PJM may assign a Long-lead Project to an incumbent transmission owner according to
terms even less stringent than the Commission required for shorter term projects and
without holding a subsequent proposal window.*®

180. LS Power also asserts that, in the circumstances where PJM determines that the
Office of Interconnection must propose a project to address unresolved violations or
system conditions,*** PJM will not conduct a solicitation process based on a specific
solution PJM identified and instead will only repost the unresolved violations if it
determines there is sufficient time for additional submissions.®* LS Power states that
PJM does not explain why it could not propose a project to solve the violations and then
hold a proposal window to build that project.®®> LS Power suggests that, “with an
identified project, the proposal window could conceivably be much shorter, like the 30
day proposal window for Short-term projects.*

181. Finally, LS Power asserts that, as part of PJIM’s determination of whether to hold
an additional solicitation window, PJM proposes to develop and post on the PJM website

%80 1d.: see also PIJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6,

8§ 1.5.8(m)(2) (Immediate-need Reliability Projects) (3.1.0).
381 pJM July 22, 2013 Compliance Filing at 36-37.
%82 |_s Power Protest, Docket No. ER13-198-002 at 7.
%83 1d. at 8 n.14 (referring to Schedule 6, § 1.5.8(q)).
%¥41d. at 7.
*1d. at 8.

386 Id.
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a transmission solution construction timeline for input and review by the Transmission
Expansion Advisory Committee. LS Power states its concern that potential delays in the
input and review by the Transmission Expansion Advisory Committee of the
transmission solution construction timeline could reduce the window available for
holding a subsequent proposal window.®’ LS Power suggest that, to the extent feasible,
PJM should identify the factors it will use to establish a construction timeline before the
initial posting of violations or system enhancements, thus obviating the need for
additional input and review.®

(3) Answer

182. Inresponse to LS Power’s protest, PJIM notes that, in the First Compliance Order,
the Commission rejected LS Power’s argument that the Commission should prohibit PIM
from assigning an unsponsored transmission project to the incumbent transmission owner
when PJM has already held an initial proposal window and determined that none of the
proposed projects is the more efficient of cost-effective solution.®* PJM asserts that LS
Power’s protest is a collateral attack of the First Compliance Order.>*® PJM also argues
that LS Power’s request that PJM conduct a proposal window in the event it determines
the Office of Interconnection must propose a project to address unresolved violations or
system conditions is inconsistent with PJM’s proposed transmission project sponsorship
process, which allows both incumbent transmission owners and nonincumbent
transmission developers to propose transmission projects, but is not designed or intended
to award bid-based contracts for transmission solutions that PJM proposes.*** PJM
contends that the competitive bidding model for which LS Power argues has been
rejected repeatedly by PJM, its stakeholders, and the Commission, and that the proper
vehicle for such a challenge is thus through a request for rehearing of the First

387 Id

388 Id

%89 PJM Answer at 7-8.
¥%1d. at 8-9.

%1 1d. at 9.
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Compliance Order.*** PJM argues that LS Power is attempting to reargue concerns that
the Commission rejected in the First Compliance Order.>*

183. PJM also argues that the Commission should reject LS Power’s suggestion that
PJM identify the factors by which it will establish a construction timeline before the
violations are posted the first time.*** PJM adds that requiring it to develop a
construction timeline for the identified violations and system conditions prior to posting
them for an initial proposal window would be a waste of time and manpower.**
However, PIJM states that, if during its review of project proposals PJM sees that none of
the solutions are likely to be satisfactory, PJM will endeavor to develop construction
timelines for those violations, rather than wait until a final determination has been made,
and post the timeline together with related information at the earliest opportunity for
stakeholder review with regard to determining the viability of a subsequent proposal
window. %

184. PJM argues that, while LS Power argues that allowing for the Transmission
Expansion Advisory Committee to review and provide input on a transmission solution
construction timeline will result in delays and limit the opportunity to conduct a
subsequent proposal window, the Commission found in the First Compliance Order that
PJM’s proposal was just and reasonable because it provides stakeholders the opportunity
to raise any concerns that they may have relating to an unsponsored transmission
project.*®” PJM states that LS Power’s proposal that PJM identify the factors by which it
will establish a construction timeline before the violations are posted the first time to
obviate the need for additional Transmission Expansion Advisory Committee input and
review would diminish the transparency of PJM’s competitive process, which PJM
asserts is inconsistent with Order No. 1000 and the Order No. 890 transmission planning

%2 1d. at 9-10.
%3 1d. at 8-9.
%4 1d. at 10.

3% |d. at 10-11.
396

Id. (emphasis in original).

%7 |d. at 11 (citing First Compliance Order, 142 FERC Y 61,214 at P 245).
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principles.>*® PJM concludes that LS Power’s proposal is without merit, is contrary to
Order No. 1000, and should be rejected.**

(4) _Commission Determination

185. We find that PIM complies, subject to a further compliance filing, with the
directives in the First Compliance Order concerning PJM’s proposed time-based project
proposal process. Accordingly, we direct PJM to submit, within 60 days of the date of
issuance of this order, a further compliance filing with the requested clarifications as
detailed below.

186. In the First Compliance Order, the Commission found that PJM’s proposed
definitions for Short-term and Long-lead Projects and statements in its transmittal created
confusion as to “what category in the transmission project proposal process (i.e., Long-
lead and/or Short-term Projects) a market efficiency project can be proposed and
evaluated in PJM’s proposed transmission project proposal process.” *® As a result, the
Commission required PJM to submit a further compliance filing to clarify this issue.*°*
In response, PJM clarifies that market efficiency projects, for which PJM created a new
definition “Economic-based Enhancement or Expansion”,*? will be considered using the
same proposal process that PJM has proposed to use for Long-lead Projects.*®® We note
that while Economic-based Enhancements or Expansions will use the same proposal
process as Long-lead Projects, PJIM makes several distinctions as to the nature of the
needs to be addressed by Economic-based Enhancements or Expansions. Specifically,
the definition of “Economic-based Enhancement or Expansion,” as well as various

398 |d

39 1d. at 12.

%90 Eirst Compliance Order, 142 FERC 61,214 at P 237.
0L .

%92 pJM proposes to define an Economic-based Enhancement or Expansion to
mean “an enhancement or expansion described in Section 1.5.7(b) (i) — (iii) of Schedule 6
of the Operating Agreement that is designed to relieve transmission constraints that have
an economic impact.” PJM, Intra-PJM Tariffs, Operating Agreement, Definitions (E-F),
§ 1.7D (2.0.0); PIM, Intra-PJM Tariffs, OATT, Definitions (E-F), 8 1.10A (3.0.0).

43 pJM July 22, 2013 Compliance Filing at 27; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.8(c) (Project Proposal Windows) (3.1.0)).
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conforming revisions to Schedule 6 that incorporate this category of projects, make clear
that an Economic-based Enhancement or Expansion transmission project proposal is
designed to relieve transmission constraints that have an economic impact.

187. As aresult, PIM makes clear that Economic-based Enhancements or Expansions
are meant to meet an explicit need that is distinguishable from those projects proposed as
Short-term or Long-lead Projects. We further note that PJM makes a distinction in the
transmission project proposal process that applies to the development of Economic-Based
Enhancements or Expansions. The proposal window process for such transmission
projects largely follows the process that the Commission approved, subject to
clarifications, which PJM proposed to apply to Long-lead Projects. Similar to Long-lead
Projects, PJIM must make an affirmative determination that none of the proposed
Economic-based Enhancement or Expansion transmission projects is the more efficient or
cost-effective solution. However, unlike Long-lead Projects, PJIM’s proposed revisions
commit it to reevaluate and repost an economic constraint to the extent that it remains
unaddressed, in the event that no Economic-based Enhancement or Expansion proposal is
determined to be the more efficient or cost-effective solution.*®* With these distinctions
made clear in PJM’s tariff, we find that PJM partially complies with the Commission’s
directive in the First Compliance Order to clarify how potential transmission developers
can propose market efficiency projects and how PJM will evaluate market efficiency
projects as part of its transmission project proposal process.

188. While PJM clarifies that Economic-Based Enhancements or Expansions will be
considered using the same proposal process that PJM has proposed to use for Long-lead
Projects, ** we find that PJM must make additional revisions to Schedule 6 to make this
clear. Specifically, we find that Schedule 6 does not state that PJIM will apply, to
Economic-Based Enhancements or Expansions, the criteria PJIM uses to (1) evaluate a
transmission project for selection in the regional transmission plan for purposes of cost
allocation®® and (2) to determine the Designated Entity for a transmission project.*®’

494 pJM July 22, 2013 Compliance Filing at 27; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8§ 1.5.8(g) (Procedures if No Long-lead Project or
Economic-based Enhancement or Expansion Proposal is Determined to be the More
Efficient or Cost-Effective Solution) (3.1.0).

495 pJM July 22, 2013 Compliance Filing at 27; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(c) (Project Proposal Windows) (3.1.0)).

% pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(e) (Criteria
for Considering Inclusion of a Project in the Recommended Plan) (3.1.0)).
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Therefore, PJIM must revise sections 1.5.8(e) and (f) of Schedule 6 to make clear that
PJM will use the same criteria for Economic-Based Enhancements or Expansions as it
does for Long-lead Projects. In addition, PJM must make a corresponding change to
section 1.5.7(d) of Schedule 6 that references 1.5.8(e) to make clear that PJIM will use the
same criteria to determine both the more efficient or cost-effective Long-lead Project and
the more efficient or cost-effective Economic-Based Enhancement or Expansion. We
direct PJM to submit, within 60 days of the date of issuance of this order, a further
compliance filing making these revisions to Schedule 6.

189. Next, we find that the criteria PJIM proposed to determine whether to shorten or
extend the proposal window for Short-term and Long-lead Projects, as well as the
accompanying explanation, comply with the Commission directive in the First
Compliance Order. In the First Compliance Order, the Commission found that PIM’s
proposal to shorten or extend the default proposal window for Short-term and Long-lead
Projects was generally reasonable, but also was concerned with the lack of transparency
as to how PIM will make this determination.*® In response, PJM amended Schedule 6 to
add criteria for shortening or lengthening a proposal window that is not yet open, as well
as criteria for shortening or lengthening a proposal window that already is open.*®® We
find that the criteria PJM proposed in its second compliance filing could reasonably
affect the timeframe needed to timely address a violation or system condition, and
therefore, are appropriate factors to consider in determining whether to shorten or extend
a proposal window.

Y07 PJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(f) (Entity-
Specific Criteria Considered in Determining the Designated Entity for a Project) (3.1.0)).

“%8 Eirst Compliance Order, 142 FERC 61,214 at P 239.

499 pJM July 22, 2013 Compliance Filing at 28-29; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, § 1.5.8(c) (Project Proposal Windows) (3.1.0).
For a proposal window not yet open, PJM will use the following criteria: (1) the
complexity of the violation or system condition; and (2) whether there is sufficient time
remaining in the relevant transmission planning cycle to accommodate a standard
proposal window and timely address the violation or system condition. PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.5.8(c) (Project Proposal Windows) (3.1.0).
For a proposal window that already is open, PJM will consider: (1) changes in
assumptions or conditions relating to the underlying need for the project; (2) availability
of new or changed information regarding the nature of the violations and the facilities
involved; and (3) time remaining in the relevant proposal window. Id.
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190. PJM states that it will apply these criteria on a case-by-case-basis, and commits to
posting on its website the new proposal window period and an explanation as to the
reasons for the change in the proposal window period.**® This commitment adequately
addresses our concerns regarding the transparency of PJM’s decisions on whether to
shorten or extend proposal windows. However, as part of this commitment to post an
explanation, we expect PJM to explain if, and how, each potential criterion applies and
how that criterion justifies, in whole or in part, PJIM’s decision to shorten or length a
Short-term or Long-lead proposal window.

191. Next, we accept PJIM’s proposal to comply with the Commission’s directive in the
First Compliance Order that PJM explain how it will evaluate the enumerated criteria*"*
that it will consider when deciding whether there is sufficient time to repost and
reevaluate unresolved violations and system conditions, and when PIJM will designate an
incumbent transmission owner for a Long-lead Project.**?

192. We find PIM’s proposal to develop and post on its website for the Transmission
Expansion Advisory Committee’s review a transmission solution construction timeline
for each violation for which sufficient solutions were not proposed (i.e., none of the
proposed Long-lead Projects are found to be the more efficient or cost-effective solution)
as a reasonable means to consider the criteria the Commission accepted in the First
Compliance Order. Specifically, the PJM proposed revisions to Schedule 6 state the
following:

In determining whether there is insufficient time for re-
posting and re-evaluation, the Office of the Interconnection
shall develop and post on the PJM website a transmission
solution construction timeline for input and review by the
Transmission Expansion Advisory Committee that will
include-consider factors such as, but not limited to-the-time

419 pJM July 22, 2013 Compliance Filing at 29; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.8(c) (Project Proposal Windows) (3.1.0).

1 First Compliance Order, 142 FERC { 61,214 at P 242 (“In determining whether
there is insufficient time for reevaluation and reposting, PJM proposes to consider such
factors as the time necessary: (1) to obtain regulatory approvals; (2) to acquire long-lead
equipment; (3) to meet construction schedules; (4) to complete the required in-service
date; and (5) for other time-based factors impacting the feasibility of achieving the
required in-service date.”).

412 Id
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necessary-: (i) deadlines for obtaining te-ebtainregulatory
approvals, (ii) dates by which teaeguire long lead
equipment should be acquired, (iii) to-meet-construction
schedules, (i) the time necessary to complete a proposed
solution to meet the required in-service date, and

(iv) fer-other time-based factors impacting the feasibility of
achieving the required in-service date. Based on input from
the Transmission Expansion Advisory Committee and the
time frames set forth in the construction timeline, the Office
of the Interconnection shall determine whether there is
sufficient time to conduct a re-evaluation and re-post and
timely address the existing and projected limitations on the
Transmission System that give rise to the need for an
enhancement or expansion.[***]

193. Asaresult of PIM’s commitment to provide additional transparency as to how it
determines whether there is insufficient time for it to repost and reevaluate Long-lead
Projects, we expect that stakeholders will be able to understand how PJM is utilizing the
time-based factors set forth in its OATT to make its determination. In addition, we note
that PJIM makes the statement that “[i]n such situations, PJM only will designate an
existing Transmission Owner to construct a Long-lead Project when the construction
timeline demonstrates that re-evaluation and re-posting would prevent a violation from
being timely addressed.”***

194. We find that PJM’s proposed revisions to its Immediate-need Reliability Project
definition and proposal process partially comply with the five criteria that the
Commission adopted in the First Compliance Order.**

195. The first criterion requires that the Immediate-need Reliability Project must be
needed in three years or less to solve reliability criteria violations.**® To address this
criterion, PJM proposes to remove the second part of the definition of Immediate-need

“3 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(h)
(Procedures if No Long-lead Project or Economic-based Enhancement or Expansion
Proposal is Determined to be the More Efficient or Cost-Effective Solution.) (3.1.0).

414 PIM July 22, 2013 Compliance Filing at 31.
15 Eirst Compliance Order, 142 FERC 61,214 at P 248.

416 Id
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Reliability Project. " PJM asserts that as a result, the definition now fully complies with
the first criterion.**® We agree.

196. The second criterion requires PJM to separately identify and then post an
explanation, whether or not it intends to provide for a proposal window, of the reliability
violations and system conditions in advance for which there is a time-sensitive need. We
find that PJM’s proposal does not fully comply with this criterion. As part of PJIM’s
regional planning process, PIM will post for review and comment the violations and
system conditions that could be addressed by potential Short-term Projects and Long-lead
Projects.*® In the case of time-sensitive needs for Immediate-need Reliability Projects
where PJM intends to open a proposal window, PJM proposes to post, for review and
comment, the violations and system conditions that could be addressed by Immediate-
need Reliability Project proposals, including an explanation of the time-sensitive need for
an Immediate-need Reliability Project.**® However, PJM does not similarly propose to
separately identify and post in advance those reliability violations and system conditions
driving a time-sensitive need for an Immediate-need Reliability Project where PJM does
not intend to open a proposal window.*! Absent such tariff language, PJM does not fully
comply with the second criterion. Therefore, we direct PJIM to submit, within 60 days of
the date of issuance of this order, a further compliance filing revising Schedule 6 to
provide for the posting in advance for review and comment the violations and system
conditions that PJM identifies as needing to be addressed by Immediate-need Reliability
Projects for which PJM does not intend to open a proposal window.

197. The Commission’s third criterion requires that: (1) the process that PJM uses to
decide whether an Immediate-need Reliability Project is assigned to an incumbent

17 pJM July 22, 2013 Compliance Filing at 33; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Definitions (I-L), 8§ 1.15A (Immediate-need Reliability Project)
(3.1.0); PIM, Intra-PJM Tariffs, OATT, Definitions (I-L), § 1.14A.001 (Immediate-need
Reliability Projects) (1.1.0).

“18 pJM July 22, 2013 Compliance Filing at 33.

49 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(b) (Posting
of Transmission System Needs) (3.1.0).

20 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(m)(2)
(Immediate-need Reliability Projects) (3.1.0).

21 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(m)(1)
(Immediate-need Reliability Projects) (3.1.0).
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transmission owner be clearly outlined in PIM’s OATT and must be open, transparent,
and not unduly discriminatory; and (2) PJM provide to stakeholders and post on its
website a full and supported written description explaining the decision to designate an
incumbent transmission owner as the entity responsible for construction and ownership of
the transmission project, including an explanation of other transmission or non-
transmission options that the region considered but concluded would not sufficiently
address the immediate reliability need, and the circumstances that generated the
Immediate reliability need and an explanation of why that immediate reliability need was
not identified earlier.*”? We find that PJM complies with this criterion. First, PJM
proposes to post on the PIM website for stakeholder review and comment descriptions of
the proposed Immediate-need Reliability Projects for which PJIM concludes a proposal
window is infeasible. Second, these descriptions “shall include an explanation of the
decision to designate the Transmission Owner as the Designated Entity for the
Immediate-need Reliability Project rather than conducting a proposal window.”*?* Third,
this description includes: (1) an explanation of the time-sensitive need for the
Immediate-need Reliability Project; (2) other transmission and non-transmission options
that were considered but it was concluded would not sufficiently address the immediate
reliability need; (3) the circumstances that generated the immediate reliability need; and
(4) why the immediate reliability need was not identified earlier.** As a result of these
requirements, we find that it should be clear to stakeholders how an Immediate-need
Reliability Project is assigned to an incumbent transmission owner. Therefore, we find
the process that PJM proposes to use to decide whether an Immediate-need Reliability
Project is assigned to an incumbent transmission owner is clearly outlined in PIM’s
OATT and is an open, transparent, and not unduly discriminatory process.

198. The fourth criterion requires that stakeholders have time to provide comments in
response to the description in criterion three and that such comments be made publicly
available.*” We find that PJM complies with this criterion. PJM proposes to post
descriptions of the Immediate-need Reliability Projects on the PJM website and then
allow stakeholders a reasonable opportunity to provide comments to PJM, which it will

%22 Eirst Compliance Order, 142 FERC 61,214 at P 248.

%23 pJM July 22, 2013 Compliance Filing at 35 (quoting PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.8(m)(1) (Immediate-need Reliability Projects)
(3.1.0)).

24 1d.; see also PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.8(m)(1) (Immediate-need Reliability Projects) (3.1.0).

%25 Eirst Compliance Order, 142 FERC 61,214 at P 248.
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also post on the PIM website.*?® PJM further proposes that based on the comments
received from stakeholders and the Transmission Expansion Advisory Committee’s
review it will, if necessary, conduct further study and evaluation and post a revised
recommended plan for review and comment by the Transmission Expansion Advisory
Committee.*?” This added step provides further assurance that the process that PJM uses
to decide whether an Immediate-need Reliability Project is assigned to an incumbent
transmission owner is clearly outlined in PJIM’s OATT and is open, transparent, and not
unduly discriminatory.

199. The fifth criterion requires PJM to maintain and post a list of prior year
designations of all projects in the limited category of transmission projects for which the
incumbent transmission owner was designated as the entity responsible for construction
and ownership of the project.*® The list must include the project’s need-by date and the
date the incumbent transmission owner actually energized the project, and must be filed
with the Commission as an informational filing in January of each calendar year covering
the designations of the prior calendar year.*”® We find that PJM’s proposal to specify
that: (1) in January of each year PJM shall post on its website and file with the
Commission for informational purposes a list of the Immediate-need Reliability Projects
for which an existing Transmission Owner was designated in the prior year as the
Designated Entity, and (2) the list shall include the need by date of the Immediate-need
Reliability Project as well as the date the Transmission Owner actually energized the
Immediate-need Reliability Project, complies with this criterion.**

200. Finally, with regard to LS Power’s protests of PJIM’s process for assigning Long-
lead Projects to an incumbent transmission owner if PJM determines that the Office of
Interconnection must propose a project to address unresolved violations or system

426 pJM July 22, 2013 Compliance Filing at 35-36; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.5.8(m)(1) (Immediate-need Reliability
Projects) (3.1.0).

21 PJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(m)(1)
(Immediate-need Reliability Projects) (3.1.0).

%28 Eirst Compliance Order, 142 FERC 61,214 at P 248.
429 Id

40 pJM July 22, 2013 Compliance Filing at 36; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.8(m)(1) (Immediate-need Reliability Projects)
(3.1.0).
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conditions, we find that LS Power offers no convincing evidence as to why the
Commission should require PIJM to further limit the circumstances under which PJM will
assign a Long-lead Project to an incumbent transmission owner without a second
solicitation. In the First Compliance Order, the Commission found PJM’s proposal to
develop transmission projects in the limited circumstances it proposed to be just and
reasonable.**" In making this conclusion, we responded to similar objections from LS
Power,** ultimately rejecting LS Power’s contention that PJM’s proposal does not
comply with Order No. 1000. In addition, above, we reject LS Power’s request for
rehearing of those determinations. Although we recognize that LS Power continues to
have concerns about PJM’s ability to assign a Long-lead Project to an incumbent
transmission owner, and makes several suggestions for additional requirements to be
placed on PJM’s ability in this instance, LS Power makes no showing that these
additional requirements are necessitated by, or in compliance with, Order No. 1000.

201. We find that PJM has complied with the Commission’s directive by making its
process more transparent. We note that in its protest, LS Power does not attempt to
demonstrate why PJM’s proposal is insufficient to comply with the Commission’s further
compliance directive in the First Compliance Order to make more transparent PJM’s
determination to assign a Long-lead Project to an incumbent transmission owner without
a second solicitation.**®

202. We accept PJIM’s commitment regarding its development of a construction
timeline as part of its effort to determine whether to hold an additional solicitation
window in the event that PJM determines that none of the proposed Long-lead Projects
received during the Long-lead Project proposal window would be the more efficient or
cost-effective solution to resolve a posted violation or system condition. PJM states that,
If during its review of transmission project proposals PJM sees that none of the solutions
are likely to be satisfactory, PJM will endeavor to develop construction timelines for
those violations, rather than wait until a final determination has been made, and post the
timeline together with related information at the earliest opportunity for stakeholder
review with regard to determining the viability of a subsequent proposal window.***

1 Eirst Compliance Order, 142 FERC 61,214 at P 245.
32 See id. PP 243-245.
%3 See id. P 242.

%4 PJM Answer at 10-11 (emphasis in original).
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b. Qualification Criteria

203. Order No. 1000 required each public utility transmission provider to revise its
OATT to establish appropriate qualification criteria for determining an entity’s eligibility
to propose a transmission project for selection in the regional transmission plan for
purposes of cost allocation.**> The Commission explained that these criteria must not be
unduly discriminatory or preferential when applied to either an incumbent transmission
provider or a nonincumbent transmission developer.**® In addition, Order No. 1000
required public utility transmission providers to adopt procedures for timely notifying
transmission developers of whether they satisfy the region’s qualification criteria and
allowing them to remedy any deficiencies.**’

204. The Commission also clarified in Order No. 1000-A that it would be an
impermissible barrier to entry to require a transmission developer to demonstrate, as part
of the qualification criteria, that it has, or can obtain, state approvals necessary to operate
in a state to be eligible to propose a transmission facility.**®

I First Compliance Order

205. In the First Compliance Order, the Commission found that PJM’s proposal
partially complied with Order No. 1000’s directives regarding the qualification criteria
for determining a transmission developer’s eligibility to propose a transmission project
for selection in the regional transmission plan for purposes of cost allocation.**
Therefore, the Commission conditionally accepted PJM’s proposed criteria, subject to
further compliance and clarification. Specifically, the Commission directed PIM to: (1)
clarify that the pre-qualification criteria requirements apply to both incumbent
transmission owners and nonincumbent transmission developers;**° (2) include the phrase

“entity or its affiliates, partner or parent company” throughout all of section 1.5.8(a) or

5 Order No. 1000, FERC Stats. & Regs. 1 31,323 at PP 225, 323.
% Order No. 1000, FERC Stats. & Regs. ] 31,323 at P 323.

7 1d. P 324.

38 Order No. 1000-A, 139 FERC 1 61,132 at P 441.

9 Eirst Compliance Order, 143 FERC 61,010 at P 273.

40 1d. P 276.
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demonstrate why such language should not be included in a particular provision;*** and
(3) clarify the interaction among, and the timeline of, the pre-qualification window, the
reevaluation of an entity’s pre-qualification, and the proposed Short-term and Long-lead
Project proposal windows.*** With respect to the third directive, the Commission
required that such clarification must include, but is not limited to, what points in the
proposal window process PJIM determines: (1) in the first instance, whether an entity is
qualified to be Designated Entity and, (2) upon PJM’s reevaluation, whether an entity is
no longer qualified to be a Designated Entity.**?

il. Summary of PJM Parties’ Compliance Filing(s)

206. PJM first proposes the following revisions to clarify that the pre-qualification
criteria apply to both incumbent transmission owners and nonincumbent transmission
developers.*** First, PJM proposes to add a definition of “Nonincumbent Developer” to
its OATT and Operating Agreement to clarify the distinction between a nonincumbent
transmission developer and an existing transmission owner.**> Next, PJM proposes to
modify the definition of “Designated Entity”** to clarify that a Designated Entity can be
both an existing Transmission Owner as well as a Nonincumbent Developer. Finally,

“d. P 277.

“21d. P 279.

443 Id

444 pJM July 22, 2013 Compliance Filing at 37-38.

> PJM proposes to define Nonincumbent Developer as:

(1) a transmission developer that does not have an existing
Zone in the PJM Region as set forth in Attachment J of the
PJM Tariff; or (2) a Transmission Owner that proposes a
transmission project outside of its existing Zone in the PIM
Region as set forth in Attachment J of the PIM Tariff.

PJM July 22, 2013 Compliance Filing at 38 (citing PJM, Intra-PJM Tariffs, Operating
Agreement, Definitions (M-N), § 1.26A.01 (2.0.0)); see also PJM, Intra-PJM Tariffs,
OATT, Definitions (L-M-N), 8§ 1.27A.01 (Nonincumbent Developer) (3.1.0).

8 pJM July 22, 2013 Compliance Filing at 38; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Definitions (C-D), § 1.7A (Designated Entity) (3.1.0).
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PJM proposes to include references to existing Transmission Owners and Nonincumbent
Developers in its Operating Agreement to further clarify that the qualification criteria
apply to both nonincumbent transmission developers and incumbent transmission
owners.*’

207. PJM also proposes to add the phrase “entity or its affiliate, partner or parent
company” to several parts of section 1.5.8(a) of Schedule 6.**® However, PJM states that
it did not add the phrase to the section requesting the name and address of a potential
Designated Entity**® because PJM requires the name and address of the entity proposing
to own the transmission project, not its affiliate, partner, or parent company. PJM further
states that it did not add the phrase to the section that requires an entity proposing a
transmission project to commit to execute the Transmission Owners Agreement if that
entity becomes the Designated Entity for that project.*® PIM argues that, while it may
be appropriate to allow an affiliate, partner, or parent company to enhance an entity’s
application in terms of technical and engineering qualifications, construction experience
and expertise, or finances, PJM requires that the entity ultimately responsible for the
transmission project be the applicant and owner of the project proposal.**

208. In addition, PJM proposes various revisions to section 1.5.8(a) of Schedule 6 to
add clarity to the interaction among, and the timeline of, PJIM’s pre-qualification and
proposal window processes.*** Specifically, PJM proposes to remove the reference to
“prior to the next proposal window” and replace it with further revisions to Schedule 6.
Pursuant to section 1.5.8(a)(1), PJM will open a 30-day pre-qualification window on

7 PIM July 22, 2013 Compliance Filing at 38; see also PJM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(a)(1) (Pre-Qualification Process) (3.1.0); id. §
1.5.8(c)(1) to (4) (Project Proposal Windows) (3.1.0).

8 pJM July 22, 2013 Compliance Filing at 39; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, 8 1.5.8(a) (Pre-Qualification Process) (3.1.0).

9 pJM July 22, 2013 Compliance Filing at 39; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(a)(1)(i) (Pre-Qualification Process) (3.1.0).

0 pJM July 22, 2013 Compliance Filing at 39; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(a)(1)(vii) (Pre-Qualification Process) (3.1.0).

1 PIM July 22, 2013 Compliance Filing at 39.

2 1. at 40; see also PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, §
1.5.8(a) (Pre-Qualification Process) (3.1.0).
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September 1 of each year for both existing Transmission Owners and Nonincumbent
Developers to submit a pre-qualification application or update information previously
provided. Further, section 1.5.8(a)(2) provides that PJM will notify such entities, no later
than October 31 of each year, whether they are, or will continue to be, pre-qualified as
eligible to be a Designated Entity.*** PJM’s proposes to revise section 1.5.8(a)(2) to
provide that PJIM will notify an entity in the event the entity is not, or no longer will
continue to be, eligible to be a Designated Entity or fails to provide sufficient information
for PJM to determine pre-qualification. In addition, section 1.5.8(a)(2) provides that PJIM
will include the basis for its determination in the notification to the entity. PJM explains
that the entity then may submit additional information, which PJM will consider in
reevaluating whether the entity is eligible to be qualified. Revised section 1.5.8(a)(2)
further provides that if the entity submits the additional information by November 30,
PJM will notify the entity of the results of its reevaluation no later than December 15, and
if the entity submits the additional information after November 30, PIM will use
“reasonable efforts” to reevaluate the application and notify the entity of its results “as
soon as practicable.” As PJM states, section 1.5.8(a)(2) further provides that PJIM will
post on its website the list of entities that are pre-qualified as eligible to be Designated
Entities no later than December 31. Finally, section 1.5.8(a)(2) provides that if PJM
notifies an entity that does not pre-qualify or will not continue to be pre-qualified as
eligible to be a Designated Entity, such entity may request dispute resolution pursuant to
Schedule 5 of the Operating Agreement.

209. PJM revises section 1.5.8(a)(3) to provide that an entity is not required to pre-
qualify for the upcoming year, if such entity was pre-qualified as eligible to be a
Designated Entity in the previous year.”* PJM states that if the entity’s information on
which its pre-qualification is based changes with regard to the upcoming year, PJIM will
require the entity to submit such updated information during the 30-day pre-qualification
window and all notification requirements in section 1.5.8(a)(2) will apply. PJM further
states that if the entity’s information on which prequalification is based changes with
respect to the current year, such entity must submit all updated information to PJM at the
time the information changes and PJM shall use reasonable efforts to evaluate the
updated information and notify the entity as soon as practicable.

210. PJM proposes to revise section 1.5.8(a)(4) to permit an entity to submit a pre-
qualification application outside the annual 30-day window upon a showing of good

%3 pJM July 22, 2013 Compliance Filing at 40-41; see also PJM, Intra-PJM
Tariffs, Operating Agreement, Schedule 6, 8 1.5.8(a)(2) (3.1.0).

4 PJM July 22, 2013 Compliance Filing at 41.



Docket No. ER13-198-001, et al. -111 -

cause.*> PJM proposes to revise section 1.5.8(a)(5) to provide that Transmission Owners
and Nonincumbent Developers must be prequalified as eligible to be a Designated Entity
in order to be designated as a Designated Entity for a project proposal. PJM further
clarifies that section 1.5.8(a) does not apply to entities that do not intend to be a
Designated Entity.**®

ii. Commission Determination

211. We find that PJM’s proposed qualification criteria provisions comply with the
directives in the First Compliance Order.

212. First, we find that PJIM’s proposed qualification criteria comply with the directive
in the First Compliance Order to clarify that the pre-qualification criteria apply to both
incumbent transmission owners and nonincumbent transmission developers. Specifically,
we find that PJM’s proposal to add a definition in its OATT and Operating Agreement
for a “Nonincumbent Developer”**’ and to clarify the definition in its Operating
Agreement for “Designated Entity,”*® when combined with the additional references to
“existing Transmission Owners and Nonincumbent Developers™ in its Operating
Agreement,*® make clear that the pre-qualification criteria apply to both an existing
Transmission Owner and a Nonincumbent Developer.

213. Second, we find that PJIM’s proposed qualification criteria comply with the
directive in the First Compliance Order because PJM includes the phrase “entity or its
affiliates, partner or parent company” in the appropriate provisions throughout section

% 1d. PIM explains that it will use reasonable efforts to process an application

received outside the annual 30-day window and, as soon as practicable, will notify the
entity whether it pre-qualifies.

46 1d. at 42.

T PJM, Intra-PIM Tariffs, Operating Agreement, Definitions (M-N), § 1.26A.01
(Nonincumbent Developers) (2.0.0).

8 pJM, Intra-PIM Tariffs, Operating Agreement, Definitions (C-D), § 1.7A,
(Designated Entity) (3.1.0).

9 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(a)(1) (Pre-
Quialification Process) (3.1.0); id. 8 1.5.8(c)(1)—(4) (Project Proposal Windows) (3.1.0).
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1.5.8(a).*®® In addition, we find reasonable PJM’s explanations as to why it did not add
this phrase to (1) the section requesting the name and address of the potential Designated
Entity and (2) the section requiring an entity proposing a transmission project to commit
to execute the Transmission Owners Agreement if that entity becomes the Designated
Entity for that transmission project. We agree with PJM that only the entity itself, and
not its affiliates, partner, or parent company, must meet these provisions because it is the
one ultimately responsible if it is selected as the Designed Entity for a transmission
project selected in the regional transmission plan for purposes of cost allocation.

214. Third, we find that PJM’s proposed qualification criteria comply with the directive
in the First Compliance Order to clarify the interaction among, and the timeline of, the
pre-qualification window, the reevaluation of an entity’s pre-qualification, and the
proposed Short-term and Long-lead Project proposal windows. In particular, we find that
PJM’s specific dates for opening a 30-day pre-qualification window and deadline for
notifying entities whether they are, or will continue to be, pre-qualified as eligible to be a
Designated Entity provide sufficient clarity and adequate opportunity for both existing
Transmission Owners and Nonincumbent Developers to pre-qualify to be a Designated
Entity.*®" We further find that PJM’s proposal provides reasonable deadlines for an
entity that must submit additional information because it either is not or is no longer
qualified to be a Designated Entity, as well as for an entity that must submit updated
information for PJM’s consideration in its reevaluation process.*®* Finally, we find that
PJM’s proposal to remove the reference to “prior to the next proposal window,” along
with its addition of specific timelines for the pre-qualification process, complies with the
directive for it to clarify the interaction among the proposal windows for which an entity
is qualified to be a Designated Entity.**

%0 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(a) (Pre-
Qualification Process) (3.1.0).

81 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(a)(1)—(2)
(Pre-Qualification Process) (3.1.0).

%82 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(a) (2) (Pre-
Qualification Process) (3.1.0).

%3 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8(a) (2)—(4)
(Pre-Qualification Process) (3.1.0).
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C. Information Requirements

215. Order No. 1000 required each public utility transmission provider to identify in its
OATT the information that a prospective transmission developer must submit in support
of a transmission project proposed in the regional transmission planning process.** The
information requirements must be sufficiently detailed to allow a proposed transmission
project to be evaluated comparably to other transmission facilities proposed in the
regional transmission planning process. The information requirements must be fair and
not be so cumbersome as to effectively prohibit transmission developers from proposing
transmission facilities, yet not be so relaxed that they allow for relatively unsupported
proposals.*® Order No. 1000 also required each public utility transmission provider to
identify in its OATT the date by which a transmission developer must submit information
ona pggeposed transmission project to be considered in a given transmission planning
cycle.

i First Compliance Order

216. In the First Compliance Order, the Commission conditionally accepted PIM’s
proposed information requirements for transmission projects proposed in the regional
transmission planning process, subject to further clarification. In particular, the
Commission required PJM to clarify that it will use the dates by which all necessary state
approvals must be obtained as part of its ongoing monitoring of progress of the estimated
construction schedules, consistent with Order No. 1000-A. %%’

il. Summary of PJM Parties’ Compliance Filing(s)

217. On compliance, PJM proposes to amend its Operating Agreement to state that
PJM shall use the needed in-service date for the project and the date by which all
necessary state approvals should be met, as included in the notification of Designated

%% Order No. 1000, FERC Stats. & Regs. ] 31,323 at P 325.
%% 1d. P 326.
%8 1d. p 325,

“®7 Eirst Compliance Order, 143 FERC 61,010 at P 298.
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Entity, “as part of its on-going monitoring of the progress of the project to ensure that the
project is completed by its needed in-service date.”**®

ii. Commission Determination

218. We find that the proposed provisions in PJIM’s July 22, 2013 Compliance Filing
that address what information a transmission developer must submit regarding its
proposed transmission project comply with the directives in the First Compliance Order
because they clarify that PIM will use the milestone dates as part of its ongoing
monitoring of progress of the estimated construction schedules. Specifically, we find
reasonable PIJM’s proposed clarification that it will include in the Designated Entity
notification the needed in-service date for the selected transmission project and the date
by which all necessary state approvals should be met.

d. Evaluation Process for Transmission Proposals Selection
in the Regional Transmission Plan for Purposes of Cost
Allocation

219. Order No. 1000 required each public utility transmission provider to amend its
OATT to describe a transparent and not unduly discriminatory process for evaluating
whether to select a proposed transmission facility in the regional transmission plan for
purposes of cost allocation.*®® The evaluation process must ensure transparency and
provide the opportunity for stakeholder coordination.*”® In addition, the evaluation
process must culminate in a determination that is sufficiently detailed for stakeholders to
understand why a particular transmission project was selected or not selected in the
regional transmission plan for purposes of cost allocation.*"*

488 pJM July 22, 2013 Compliance Filing at 42; see also PIM, Intra-PJM Tariffs,
Operating Agreement, Schedule 6, § 1.5.8(i) (Notification of Designated Entity) (3.1.0).

%9 Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 328; Order No. 1000-A,
139 FERC 1 61,132 at P 452.

% Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 328; Order No. 1000-A,
139 FERC 1 61,132 at P 454.

™ Order No. 1000, FERC Stats. & Regs. 1 31,323 at P 328; Order No. 1000-A,
139 FERC 1 61,132 at P 267.
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i First Compliance Order

220. In the First Compliance Order, the Commission conditionally accepted PJIM’s
proposed provisions addressing the evaluation of proposed transmission projects, subject
to clarification. *’? Specifically, the Commission found PJM’s evaluation process to be
transparent, as PJM’s evaluation of each proposed transmission project is reviewed by
stakeholders through the Transmission Expansion Advisory Committee and the
Subregional RTEP Committee and posted on the PJM website. The Commission also
found that PJM’s evaluation criteria apply equally to transmission projects proposed by
incumbent and nonincumbent transmission developers. However, the Commission also
found that additional clarification is necessary regarding the evaluation of more efficient
or cost-effective solutions.*"

221. The Commission noted that PJM proposed to consider other factors in addition to
the benefit to cost ratio when determining whether to select an economic transmission
project in the regional transmission plan for purposes of cost allocation but did not
specify what factors it would consider.*”* Finding that this lack of specificity may permit
PJM to use an unduly discriminatory evaluation process, the Commission directed PJM
to provide additional detail in its OATT about the other factors that PJIM will use in the
evaluation process.*"”

222. In addition, the Commission found that PJIM’s proposal did not obligate it to use
cost in determining the more efficient or cost-effective solutions. The Commission
acknowledged that PJM’s proposal provided that PJM would consider the cost-
effectiveness of a proposed transmission project, to the extent that this factor is
applicable, in determining whether a proposed transmission project is a more efficient or
cost-effective transmission solution to regional transmission needs.*’® However, the
Commission explained that the cost-effectiveness of a proposed transmission solution is
fundamental to evaluating those transmission solutions that may meet the region’s
transmission needs more efficiently or cost-effectively.*’” Accordingly, the Commission

472 First Compliance Order, 142 FERC 61,214 at P 310.
473 Id

“1d. P 312.

475 Id

% 1d. P 313.

7 1d. (citing Order No. 1000, FERC Stats & Regs. { 31,323 at P 315).
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directed PJM to further explain the circumstances, if any, under which a proposed
transmission solution’s cost-effectiveness would not be applicable in PJIM’s
evaluation.*™®

223. The Commission rejected LS Power’s proposal that PJIM only be permitted to
conduct public discussion between PJM and stakeholders during the proposal window
and evaluation process.*”® However, while the Commission acknowledged that there are
circumstances in which it would be prudent for PJM to keep confidential the substance of
discussions with stakeholders in the evaluation process, the Commission found that such
discussions may include information concerning the transmission project proposal
process that would be beneficial to all stakeholders participating in the regional
transmission planning process. Thus, the Commission directed PJM to propose a process
and/or procedures whereby PJM will: (1) determine whether any generally applicable
information regarding the transmission project proposal process is discussed in a
confidential meeting; and (2) publicly provide that generally applicable information.*®
The Commission noted that this directive is not intended to require PJM to make public
any Critical Energy Infrastructure Information (CEII) or any confidential or
commercially sensitive data.*®*

(@ Summary of Requests for Rehearing or
Clarification

224. LS Power requests clarification or, alternatively, rehearing of the Commission’s
determination that PJM’s evaluation process for selecting transmission proposals for
inclusion in the regional transmission plan for purposes of cost allocation complies with
Order No. 1000, subject to clarification.”*> LS Power contends that PJM has not
provided sufficient information on how it will measure the relative efficiency and cost-
effectiveness of a proposed transmission project and argues that a “mere list of selection
factors” is insufficient to explain how PJM selects the more efficient or cost-effective
solution.*® In particular, LS Power asserts that the Commission erred by not requiring

478 Id

“®1d. P 311.

480 Id

481 Id

%82 |_S power Request at 4, 13.

83 1d. at 3-4.
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PJM to clarify the relative weight of cost-effectiveness compared to other factors in the
evaluation process and how the factors used to evaluate each transmission facility will
ensure the selection of the more efficient or cost-effective solution.”® LS Power claims
that the Commission mandated this specificity from Midcontinent Independent
Transmission System Operator, Inc. (MISO) and California Independent System
Operator Corp. (CAISO).*®

225. Additionally, LS Power argues that some of PJM’s evaluation criteria are
excessively vague. For example, LS Power states, PJIM will consider in its evaluation
process “any other factor that may be relevant to the proposed project,” but does not
explain how these other factors relate to the determination of cost-effectiveness, how they
will be applied, or how they will be weighed against cost.**® Similarly, Atlantic Grid
argues that, absent project selection criteria, PJM could exclude transmission projects for
any reason at all, potentially allowing for unduly discriminatory outcomes. AWEA
asserts that the Commission should require PJM to explain why it selects a transmission
project in the regional transmission plan for purposes of cost allocation, including the
facts PJM relied upon in selecting the project.*’

226. LS Power also contends that PJM must clarify the manner in which it will evaluate
cost estimates and establish protocols by which it will review the reasonableness of cost
estimate evaluations.*®®

227. In addition, Atlantic Grid and AWEA contend that public policy considerations
must not be “secondary considerations” when PJM evaluates transmission projects for
selection in the regional transmission plan for purposes of cost allocation.**® Atlantic
Grid and AWEA also ask the Commission to clarify that it would be reasonable for PIM

484 Id

5 1d. at 2, 3 & n.7 (citing Midwest Indep. Transmission Sys. Operator, Inc., 142

FERC 1 61,215, at P 339 (2013) (MISO Order) and Cal. Indep. Sys. Operator Corp., 143
FERC 1 61,057, at P 230 (2013) (CAISO Order)).

8 1d. at 4 n.12 (citing PIM, Intra-PJM Tariffs, Operating Agreement, Schedule 6,
§ 1.5.8(f)).

T AWEA Request at 5-6.
%88 |S Power Request at 4.

89 Atlantic Grid Request at 11; AWEA Request at 6.
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to select a more expensive transmission option where that option addresses both public
policy requirements and reliability or market efficiency needs.*®® AWEA further asserts
that, when PJM considers two transmission projects that cost about the same and provide
similar reliability or market efficiency benefits, PJIM must chose the project that best
addresses public policy requirements.***

(b) Commission Determination

228. We deny the requests for clarification or rehearing of the Commission’s decision
to accept, subject to compliance, PJIM’s evaluation process for selecting proposed
transmission projects in the regional transmission plan for purposes of cost allocation.
With respect to arguments that PJM’s evaluation criteria are vague and that PJM does not
sufficiently explain how it selects the more efficient or cost-effective solution or
evaluates public policy requirements, we affirm that PJIM’s proposal is generally
consistent with the evaluation requirements of Order No. 1000 and complies with the
requirement to describe a transparent and not unduly discriminatory process for
evaluating proposed transmission solutions for selection in the regional transmission plan
for purposes of cost allocation.**> As proposed and conditionally accepted, Schedule 6
defines a reasonable framework for PJM’s evaluation process that allows PJM the
necessary flexibility in conducting its evaluation and applying the criteria, while not
giving PJM unwarranted discretion. The individual evaluation factors in general are
sufficiently detailed to provide prospective transmission developers with an
understanding of how PJM will evaluate their proposals. In addition, contrary to LS
Power’s assertion, PIM’s OATT specifies not only the evaluation factors that PJIM will
consider when selecting among competing transmission developers’ proposals, but also
the procedures PJM uses to determine the more efficient or cost-effective solutions,
including robust stakeholder participation.**

229. Further, PIM’s evaluation process gives stakeholders opportunities at various
stages to review and comment on PJM’s evaluation of proposed transmission projects.
We find this open and transparent evaluation process ensures that stakeholders may
monitor and participate in the process. Schedule 6 provides that, following an initial

40 Atlantic Grid Request at 11; AWEA Request at 5.
1 AWEA Request at 5-6.
92 First Compliance Order, 142 FERC 61,214 at P 310.

% PJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.8 (d) (Posting
and Review of Projects) (3.0.0).
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review of all proposed transmission solutions based on the evaluation criteria,*** PIM
will present to the Transmission Expansion Advisory Committee its determination of the
transmission proposals that merit further consideration for selection in the regional
transmission plan.**> PIJM will post descriptions of the enhancements and expansions
recommended for selection in the regional transmission plan on its website and present
the enhancements and expansions to the Transmission Expansion Advisory Committee.
Stakeholders may review and comment on PJM’s determinations, and PJM may conduct
further study and evaluation based on this input. PJM will post on its website and present
to the Transmission Expansion Advisory Committee any revised enhancements and
expansions for review and comment. After consultation with the Transmission
Expansion Advisory Committee, PJIM will then determine the more efficient or cost-
effective transmission enhancements and expansions for selection in the regional
transmission plan for purposes of cost allocation. ®

230. Furthermore, with respect to LS Power’s argument that PJM does not explain how
it will measure the relative efficiency and cost-effectiveness of a proposed transmission
project, including how it will relate “other factors” to the determination of cost-
effectiveness or how such factors will be applied and weighed against cost, we note that
PJM, in its July 22, 2013 Compliance Filing, provides further explanation of the
circumstances under which a proposed transmission solution’s cost-effectiveness would
be applicable in PJM’s evaluation. However, we decline to require PJM to make
additional specifications in its OATT regarding the relative weight attributable to the
factors considered in the evaluation process. As the Commission stated in the First
Compliance Order, PJM’s evaluation criteria are sufficiently descriptive to provide
prospective transmission developers with an understanding of how their proposals will be
evaluated and are consistent with Order No. 1000. Order No. 1000 does not require a
public utility transmission provider to specify in its OATT the relative weight of the

% These evaluation criteria include: (i) the extent to which a Short-term Project
or Long-lead Project would address and solve the posted violation, system condition, or
economic constraints; (ii) the extent to which the relative benefits of the project meets a
benefit to cost ratio threshold of at least 1.25:1; (iii) the extent to which the Short-term
Project or Long-lead Project would have secondary benefits; and (iv) other factors such
as cost-effectiveness, the ability to timely complete the project, and project development
feasibility. PJM, Intra-PJM Tariffs, Operating Agreement, Schedule 6, § 1.5.8 (e)
(Criteria for Considering Inclusion of a Project in the Recommended Plan) (3.0.0).

%5 pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.7(d) (3.0.0).

4% pJM, Intra-PIM Tariffs, Operating Agreement, Schedule 6, § 1.5.7(d) (3.0.0).
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factors considered in the evaluation process. Furthermore, the Commission recognized in
Order No. 1000 that the process for evaluating whether to select a transmission facility in
the regional transmission plan for purposes of cost allocation will likely vary from region
to region.*” While the Commission allowed flexibility in choosing a process to evaluate
projects, once MISO chose a “weighting” approach, the Commission required more
information to ensure that those weights are transparent and not unduly discriminatory or
preferential.**®

231. We similarly decline to require PJM to describe procedures by which it reviews
the reasonableness of cost estimates that prospective transmission developers submit with
project proposals. Contrary to LS Power’s assertion, Order No. 1000 does not require
public utility transmission providers to indep