
  

132 FERC ¶ 61,218 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
Before Commissioners:  Jon Wellinghoff, Chairman; 
                                        Marc Spitzer, Philip D. Moeller, 
                                        John R. Norris, and Cheryl A. LaFleur. 
 
North American Electric Reliability Corporation Docket No. RR09-6-001 
 
 

ORDER DENYING REHEARING, DENYING CLARIFICATION, DENYING 
RECONSIDERATION, AND DENYING REQUEST FOR A STAY 

 
(Issued September 16, 2010) 

  
1. In the March 18, 2010 order in this proceeding,1 the Commission directed the 
North American Electric Reliability Corporation (NERC), the Commission-certified 
Electric Reliability Organization (ERO), to propose revisions to its Rules of Procedure 
that pertain to the development of Reliability Standards.2  Specifically, the Commission 
directed NERC to propose revisions that address a conflict between its Standards 
Development Process and its obligation as the ERO to submit to the Commission a new 
or modified Reliability Standard pursuant to a directive under section 215(d)(5) of the 
Federal Power Act (FPA).3  In addition, the Commission ordered NERC to fully comply 
with a previous Commission directive to develop modifications to Reliability Standard 
FAC-008-1, which governs Bulk-Power System facility ratings.  The Commission took 
these actions because the current Standards Development Process can prevent the ERO 
from complying with a Commission directive under section 215(d)(5), and has in fact 
prevented the ERO from fully complying with the Commission’s directive to modify 
FAC-008-1.   
 

                                              
1 North American Electric Reliability Corp., 130 FERC ¶ 61,203 (2010)      

(March 18 Order). 

2 See NERC Rules of Procedure, Section 300 (Reliability Standards 
Development), and Appendix 3A (Reliability Standards Development Procedure).  These 
two provisions of NERC’s Rules of Procedure are referred to, collectively, as the 
“Standards Development Process” throughout this order. 

3 16 U.S.C. § 824o(d)(5) (2006). 
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2. NERC and other entities request rehearing and/or clarification of the             
March 18 Order.  NERC also requests that the Commission reconsider and withdraw the 
directive to develop modifications to FAC-008-1, stay the directives in the               
March 18 Order, and convene a public conference to consider general issues pertaining to 
the Commission’s prospective implementation of section 215 of the FPA and technical 
issues specific to FAC-008-1.   
 
3. The rehearing requests in this proceeding reflect concern that the Commission 
intends to effect a fundamental change in its relationship to the ERO.  NERC and others 
characterize the Commission’s directive requiring NERC to propose revisions to its Rules 
of Procedure as requiring revisions that will allow the Commission to dictate the specific 
content of a Reliability Standard.  These entities argue that such a directive violates the 
language and intent of section 215 of the FPA, marks a departure from Commission 
precedent, and threatens to undermine NERC’s ability to function as an international 
ERO.   
 
4. As explained in more detail below, we deny rehearing, reconsideration, and the 
request for a stay.4  Contrary to the arguments on rehearing, the March 18 Order does not 
require NERC to change its rules so that the Commission can dictate the specific content 
of Reliability Standards; instead, it requires NERC to develop and propose for 
Commission review an affirmative mechanism designed to ensure that NERC can comply 
with its obligation as the ERO to submit to the Commission a new or modified Reliability 
Standard pursuant to a directive under section 215(d)(5) of the FPA.  Thus, the        
March 18 Order is intended to prevent the Standards Development Process from 
effectively negating a Commission directive, not to preclude the ERO from exercising its 
freedom to respond to Commission directives with alternative approaches that address the 
Commission’s underlying concern or goal in an equally effective and efficient manner.    

5.  We also reject the claim that either section 215 of the FPA or Commission 
precedent permits the ERO to decide not to comply with a final Commission directive 
under section 215(d)(5) of the FPA, provided that the directive is considered through the 
Standards Development Process.  NERC and industry stakeholders can exercise their 
technical expertise as part of the Standards Development Process; intervene in Reliability 
Standard rulemakings; comment on Commission proposals to direct new or modified 
Standards pursuant to section 215(d)(5); request rehearing of Commission directives they 

                                              
4 Although the request for stay is denied, we note that we granted, collectively, a 

180-day extension of time past the original deadline for NERC to submit a proposed 
modification to its Rules of Procedure.  See North American Electric Reliability Corp., 
131 FERC ¶ 61,237 (2010) and Notice of Extension of Time, Docket No. RR09-6-000, 
(August 19, 2010). 
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judge to be misguided, overly prescriptive, technically unsound, or ultra vires; seek 
judicial review if the Commission confirms the directives; and develop equivalent 
alternatives that address the concerns or goals underlying the directives as efficiently and 
effectively as the directives themselves.  They cannot, however, treat Commission 
directives under section 215(d)(5) as if those directives require no response other than 
consideration during the Standards Development Process.  The ERO is not required to 
develop a modification or new Reliability Standard that rigidly adheres to the technical 
approach specified in a final Commission directive, but it must develop and submit to the 
Commission some proposal that affirmatively responds to the concern or goal underlying 
the directive and an adequate technical analysis if it decides to take a different approach.  
The ERO has a statutory obligation to comply with Commission directives under section 
215(d)(5); it is not absolved of that obligation by merely considering a Commission 
directive in the Standards Development Process.  

I. Background 

6. In the March 18 Order, the Commission expressed a growing concern that the 
current voting rules in NERC’s Standards Development Process can be used to prevent 
NERC from complying with its obligation as the ERO to submit to the Commission a 
new or modified Reliability Standard pursuant to a directive under section 215(d)(5) of 
the FPA.5   

7. Section 215(d)(5) of the FPA authorizes the Commission to direct the ERO to 
submit to the Commission a new or modified Reliability Standard that addresses a 
specific matter if the Commission considers the new or modified Standard appropriate to 
carry out section 215.  Under the current Standards Development Process, however, a 
draft Reliability Standard cannot be presented to the NERC board of trustees for 
consideration unless approved by a two-thirds majority of the stakeholder ballot body.6  
Consequently, if just more than one-third of a ballot pool votes against a Reliability 
Standard drafted to comply with a Commission directive, the Standard will be rejected 
and will not be presented to the NERC board of trustees for a vote or to the Commission 
for review – even in circumstances where the Standard would have complied with the 
Commission’s directive.  Thus, under current ERO rules, the ballot body can delay or 
prevent NERC’s compliance with its statutory obligation.   

                                              
5 March 18 Order, 130 FERC ¶ 61,203 at P 2.   

6 For a more complete discussion of the current Standards Development Process, 
see id. P 8-11. 
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8. As the Commission explained in the March 18 Order, this situation occurred with 
respect to its directive to the ERO to modify Reliability Standard FAC-008-1.7  The 
Commission approved FAC-008-1 in Order No. 693.8  It also required NERC to submit 
three modifications.  One of these modifications was the addition of a requirement that, 
“for each facility, [each transmission owner and generator owner must] identify the 
limiting component and, for critical facilities, the resulting increase in rating if that 
component is no longer limiting.”9  In other words, for certain transmission 
interconnections, the Commission required that transmission and generator owners 
determine how much more transfer capability would be available if the weakest element 
was improved so that it no longer limited the rest of the interconnection facilities.       

9. When the Commission proposed this modification in the notice of proposed 
rulemaking (NOPR), several commenters objected on the basis that it “promotes 
commercial use of the grid . . . and relates more to transmission access [than to 
reliability].”10  In Order No. 693, the Commission rejected this argument and explained 
that the modification addresses a reliability objective: 
 

When the transmission operators know which component within 
the transmission element is limiting they have more information 
to inform their decisions about how to provide for the Reliable 
Operation of the Bulk-Power System.  Our . . . modification does 
not require any entity to invest in equipment to increase ratings 
of any facility; it simply requires the next limiting componet [sic] 
of each facility to be identified in order to understand what 
components are causing the limits that are to be used in 
reliability mitigation assessments.  The identification of the first 
limiting component is already an inherent requirement in the 
existing rating process.11 

No entity sought rehearing of this directive regarding FAC-008-1. 

                                              
7 See id. P 13-18.   

8 Mandatory Reliability Standards for the Bulk-Power System, Order No.         
693, FERC Stats. & Regs. ¶ 31,242, order on reh’g, Order No. 693-A, 120 FERC            
¶ 61,053 (2007). 

9 Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 755-758, 771.   

10 Id. P 757. 

11 Id.   
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10. NERC initiated the process of complying with the Commission’s directive by 
approving a Standard Authorization Request to develop revisions to FAC-008-1.  An 
industry drafting team developed FAC-008-2, which addressed the three modifications 
directed by the Commission in Order No. 693.  Requirement R7 of the revised Reliability 
Standard addressed the Commission’s directive that the ERO develop a modification 
requiring transmission owners and generator owners to identify the second-most limiting 
element and the resulting increase in capacity if the first-limiting element is removed.        
 
11. In November 2008, the ballot body approved FAC-008-2 with a 70.01 percent 
affirmative (weighted segment) vote in the initial ballot.  Although this percentage 
exceeded the two-thirds majority of the weighted segment votes required for passage, 
because negative votes with comments were received, NERC’s Standards Development 
Process required a recirculation ballot.  Some of the comments that accompanied the 
negative votes pertained to Requirement R7 of the draft Reliability Standard.  These 
comments argued that Requirement R7 did not address a reliability concern, but rather a 
business concern better addressed in the context of a tariff.  The NERC drafting team 
responded to these comments by stating that:   
 

if FERC issues a directive and the time for a rehearing has passed, 
the drafting team is to comply with the directive provided the 
directive is not detrimental to reliability, regardless of the opinion of 
the drafting team or the industry as to its perceived reliability 
benefit. …. In the case of FERC Order 693, NERC did not ask for 
rehearing during the 30-day period….12   

 
12. In December 2008, NERC held the recirculation ballot.  FAC-008-2 was voted 
down, receiving only a 57.37 percent affirmative vote, less than the two-thirds 
affirmative vote necessary for approval.  Pursuant to NERC’s rules, the project ended 
after the failed recirculation ballot.  On January 15, 2009, NERC’s Standards Committee 
approved the posting of a new Standard Authorization Request for FAC-008-2, which 
included the draft Reliability Standard without Requirement R7.  The NERC board of 
trustees approved this draft of Reliability Standard FAC-008-2 at its May 2010 meeting.      

13. In the March 18 Order, the Commission cited the FAC-008-2 development process 
as an example of the conflict between NERC’s rules and NERC’s obligation as the ERO 

                                              
12 See Consideration of Comments Submitted with Initial Ballots for FAC-008-2 

— Project 2006-09 Reliability Standard, available at 
http://www.nerc.com/docs/standards/sar/Project2006-09_C_of_C_Initial_Ballot_FAC-
008_2008Dec08.pdf.   
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to comply with a Commission directive to submit a new or modified Reliability Standard.  
The Commission explained that once a Commission directive is final, the participants in 
NERC’s Standards Development Process do not have the discretion to simply ignore the 
directive or develop a response that clearly contradicts the plain understanding of the 
directive.  The Commission noted that the ERO may respond with an equivalent 
alternative approach that addresses the Commission’s underlying concern or goal as 
efficiently and effectively as the Commission’s proposal, but that the ERO does not have 
discretion to choose not to comply with a final Commission directive.13   
 
14. These considerations led the Commission to find that it is not in the public interest 
or consistent with the intent of section 215 of the FPA to allow continuation of a process 
that does not allow the ERO to meet its statutory obligation.14  Consequently, the 
Commission exercised its authority under section 215(f) of the FPA15 and directed the 
ERO to propose revisions to its Standards Development Process that will ensure that the 
ERO can comply with a Commission directive to develop a new or modified Reliability 
Standard.  The Commission gave the ERO discretion in developing the proposed 
revisions,16 requiring only that the rules satisfy the requirements of section 215(c)(2)(D) 
of the FPA by providing for “reasonable notice and opportunity for public comment, due 
process, openness, and balance of interests in developing reliability standards.”17  The 
Commission stated that it will notice the proposed revisions and issue an order on them 
after considering comments.  The Commission directed the ERO to file the proposed 
revisions no later than 90 days from the date of the March 18 Order.18  The Commission 
also directed the ERO to fully comply with the Commission’s directive to modify 
Reliability Standard FAC-008-1 no later than 90 days from the date of the Commission’s 
future order on NERC’s proposed revisions. 
                                              

13 March 18 Order, 130 FERC ¶ 61,203 at P 23. 

14 Id. P 21. 

15 16 U.S.C. § 824o(f) (2006).  Section 215(f) of the FPA provides that the 
Commission, upon its own motion or complaint, may propose a change to the rules of the 
ERO.  A proposed rule change “shall take effect upon a finding by the Commission, after 
notice and opportunity for comment, that the change is just and reasonable, not unduly 
discriminatory or preferential, is in the public interest, and satisfies the requirements of 
[section 215(c)].” 

16 March 18 Order, 130 FERC ¶ 61,203 at P 1, 26.   

17 See section 215(c)(2)(D), 16 U.S.C. § 824o(c)(2)(D) (2006).   

18 As noted previously, the Commission has subsequently extended the 
compliance deadline to 270 days from the date of the March 18 Order. 
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II. Responsive Pleadings 
 
 A. Motions to Intervene and Comments 

15. In addition to NERC, the Trade Associations,19 the Georgia Corporations,20 and 
the Canadian Electricity Association (CEA)21 submitted motions to intervene and 
requests for clarification or rehearing of the March 18 Order.  Several other entities 
submitted motions to intervene and either comments supporting the rehearing requests 
filed by NERC and/or the Trade Associations and CEA or requests for rehearing adopting 
as their own NERC’s requests for rehearing.22    

16. In general, the entities seeking to intervene recognize that intervention is typically 
not permitted at the rehearing stage.  They argue, however, that intervention should be 
permitted in this proceeding because:  (1) the Commission issued the March 18 Order in 
a new docket, precluding earlier intervention; (2) they intervened in the proceedings that 
resulted in Order Nos. 67223 and 693, which are closely related to this proceeding, and 
denial of intervention in this proceeding would effectively frustrate their rights as parties 

                                              
19 The Trade Associations consist of:  the Edison Electric Institute, the American 

Public Power Association, the National Rural Electric Cooperative Association, the 
Canadian Electricity Association, the Large Public Power Council, the Transmission 
Access Policy Study Group, and the Electricity Consumers Resource Council.   

20 The Georgia Corporations consist of:  Georgia Transmission Corporation and 
Georgia System Operations Corporation. 

21 Although it joined the Trade Associations’ filing, CEA filed a separate pleading 
emphasizing the possibility that the March 18 Order will undermine NERC’s ability to 
function in Canada.     

22 These entities are:  Dominion Resources Services Inc., Exelon Corporation, the 
Independent Electricity System Operator, the Regional Entities (ReliabilityFirst 
Corporation, Midwest Reliability Organization, Florida Reliability Coordinating Council, 
Texas Regional Entity, Northeast Power Coordinating Council, Inc., Western Electricity 
Coordinating Council, SERC Reliability Corporation, and Southwest Power Pool 
Regional Entity), Tampa Electric Company, and the Wisconsin Electric Power Company.   

23 Rules Concerning Certification of the Electric Reliability Organization; and 
Procedures for the Establishment, Approval, and Enforcement of Electric Reliability 
Standards, Order No. 672, FERC Stats. & Regs. ¶ 31,204, order on reh’g, Order          
No. 672-A, FERC Stats. & Regs. ¶ 31,212 (2006). 
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to those proceedings; (3) nothing in the FPA envisions the Commission directing NERC 
to change its Rules of Procedure without an opportunity for public comment; and          
(4) while the motions should not be deemed out-of-time, the Commission’s rules permit 
late interventions for good cause.  

B. Commission Determination 

17. In the context of this proceeding, which the Commission initiated sua sponte, there 
was no prior opportunity for any entity to intervene.  Consequently, we will consider the 
motions to intervene filed in this proceeding as timely.  Pursuant to Rule 214 of the 
Commission’s Rules of Practice and Procedure,24 the timely, unopposed motions to 
intervene serve to make the entities that filed them parties to this proceeding.   

III. Discussion  
 
18. NERC, the Georgia Corporations, and the Trade Associations request rehearing of 
the Commission’s directive requiring NERC to propose revisions to its Rules of 
Procedure.  In general, they argue that the directive conflicts with multiple provisions of 
section 215 of the FPA.  NERC also claims that the directive is not justified by its overall 
track record in responding to Commission directives.  In addition, NERC requests 
reconsideration of the directive requiring it to develop a modification to Reliability 
Standard FAC-008-1 that will require transmission owners and generator owners to 
identify the second-most limiting element and the resulting increase in capacity if the 
first-limiting element is removed.  NERC argues that this directive serves commercial, 
rather than reliability goals.  Finally, NERC requests that the Commission stay its 
directives and convene a public conference to discuss general issues related to how the 
Commission intends to prospectively implement section 215 and technical issues specific 
to Reliability Standard FAC-008-1.  As we explain more fully below, we deny rehearing, 
deny reconsideration, and deny the request for a stay.     
 

A. Requests for Rehearing and Clarification of Rules Change Directive    
 
19. The rehearing and clarification requests in this proceeding indicate a general 
misunderstanding of the March 18 Order.  The Commission did not, as they claim, 
require NERC to change its Rules of Procedure so that the Commission can dictate the 
specific content of Reliability Standards.25  As a result of this misunderstanding, NERC, 
                                              

(continued…) 

24 18 C.F.R. § 385.214 (2010).   

25 The Trade Associations request that the Commission clarify the nature of its 
directive.  The Trade Associations recognize that the Commission must have assurances 
that NERC is capable of complying with a Commission directive to submit a new or 
modified Reliability Standard addressing a specific matter.  See Trade Associations’ 



Docket No. RR09-6-001  - 9 - 

the Georgia Corporations, and the Trade Associations argue that the Commission’s 
directive conflicts with sections 215(d)(5),  215(c)(2)(D), 215(d)(2),26 and 215(c)(2)(E)27 
of the FPA.  We are not persuaded by these arguments and deny the requests for 
rehearing, as discussed below.       

1. The Commission’s Directive Does Not Conflict With Section 
215(d)(5) of the FPA 

 
a. Rehearing Requests 

 
20. Section 215(d)(5) of the FPA authorizes the Commission to direct the ERO to 
submit to the Commission a new or modified Reliability Standard that addresses a 
specific matter if the Commission considers the new or modified Standard appropriate to 
carry out section 215.  NERC, the Georgia Corporations, and the Trade Associations 
argue that the directive in the March 18 Order, which they characterize as requiring 
NERC to allow the Commission to dictate the specific content of a Reliability Standard 
required under section 215(d)(5), marks a shift in how the Commission understands its 
authority under section 215(d)(5), and signals a departure from Congressional intent and 
Commission precedent concerning the nature and purpose of Commission directives 
under section 215(d)(5).  

21. NERC, the Georgia Corporations, and the Trade Associations quote extensively 
from the legislative history behind the language that ultimately became section 215 of the 
FPA to show that the Commission lacks authority to dictate the specific content of 
Reliability Standards.  According to NERC and the Trade Associations, this history 
began in 1998, when a United States Department of Energy task force (DOE Task Force) 
recommended legislation authorizing a self-regulatory reliability organization, rather than 
the Commission, to develop mandatory and enforceable reliability standards that the  

                                                                                                                                                  
Rehearing Request at 9, 26 (Trade Associations).  Thus, to the extent that the March 18 
Order requires NERC to propose revisions to its Rules of Procedure that provide for a 
Reliability Standard to be submitted to the Commission in response to a Commission 
directive under section 215(d)(5) of the FPA, the Trade Associations do not challenge the 
directive.  Id. at 9, 26.  However, to the extent that the directive requires NERC to adopt 
in a new or modified Reliability Standard specific technical content, they join NERC and 
the Georgia Corporations in seeking rehearing.  Id. at 9-10, 23, 27.   

26 16 U.S.C. § 824o(d)(2) (2006).  

27 Id. § 824o(c)(2)(E). 
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Commission would then either approve or remand, but not modify.28  The Trade 
Associations add that when President Clinton proposed such legislation, the Secretary of 
Energy testified before a House Subcommittee that the legislation would authorize the 
Commission to oversee a self-regulatory organization that would prescribe and enforce 
mandatory Reliability Standards.29   

22. NERC, the Georgia Corporations, and the Trade Associations further argue that 
the 2002 Senate debate over the “Daschle Bill” and “Thomas Amendment” is evidence 
that section 215 of the FPA contemplates that NERC, as the presumptive self-regulatory 
reliability organization, would develop mandatory and enforceable reliability standards 
through a consensus-based process.  They explain that Senator Daschle sponsored 
legislation proposing to authorize the Commission to develop Reliability Standards, 
while Senator Thomas offered an amendment—the language of which is almost identical 
to what was eventually enacted three years later as section 215 of the FPA—proposing to 
vest the authority in a participant-run ERO.  The Trade Associations quote Senator 
Bingaman, who supported the Daschle Bill, and Senator Thomas to show that Senators 
perceived the choice between the Daschle Bill and Thomas Amendment as a choice 
between whether NERC or the Commission would be responsible for developing 
Reliability Standards.  Senator Thomas argued that NERC, rather than the Commission, 
had the technical expertise, consensus building experience, and existing mechanisms 
necessary to develop technically sound reliability standards that account for regional and 
international differences.  At the conclusion of the debate, the Senate adopted the Thomas 
amendment.30      

23. In light of this history, and the language of sections 215(d)(2) and 215(d)(4)31 of 
the FPA, NERC, the Georgia Corporations, and the Trade Associations argue that the 

                                              
28 NERC Request for Rehearing and Reconsideration, Motion for Stay, and  

Request for Public Conference at 7-8 (NERC); Trade Associations at 14-16. 

29 Trade Associations at 15-16. 

30 NERC at 5-6, 9; Georgia Corporations’ Rehearing Request at 9-10 (Georgia 
Corporations); Trade Associations at 16-20. 

31 16 U.S.C. § 824o(d)(4) (2006).  Section 215(d)(4) directs the Commission to 
remand any proposed Reliability Standard or modification that it disapproves of in whole 
or in part.  Section 215(d)(2), inter alia, authorizes the Commission to approve a 
Reliability Standard or a modification to a Reliability Standard proposed by the ERO if 
the Commission determines that it is just, reasonable, not unduly discriminatory or 
preferential, and in the public interest.      
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Commission is limited to either approving or remanding a Reliability Standard developed 
by NERC, and is without authority to develop a Standard, dictate the contents of a new or 
modified Standard, or re-write a proposed Standard by directing an overly prescriptive 
modification.  The Trade Associations further argue that, given the statute’s clear 
language and legislative history, the Commission cannot rely on Chevron deference32 to 
support a reading of section 215 that would permit a Commission directive that requires 
NERC to let the Commission dictate the specific technical content of a Reliability 
Standard.33  The Trade Associations add that the Commission recognized these limits in 
Order Nos. 672 and 672-A, when it acknowledged its statutory obligation to give due 
weight to the technical expertise of the ERO34 and clarified that it did not intend to 
prescribe the text or substance of any Reliability Standard.35   

24. NERC, the Georgia Corporations, and the Trade Associations also claim that the 
Commission’s directive marks a significant shift in the how the Commission understands 
the nature and purpose of its authority under section 215(d)(5) of the FPA.  They point 
out that the Commission carefully addressed this subject in Order No. 693, where it 
explained, inter alia, that:  (1) “a direction for modification [under section 215(d)(5)] 
should not be so overly prescriptive as to preclude the consideration of viable alternatives 
in the ERO’s Reliability Standards development process;”36 (2) “where a directive for 
modification appears to be determinative of the outcome, the Commission provides 
flexibility by directing the ERO to address the underlying issue through the Reliability 
Standards development process without mandating a specific change to the Reliability 
Standard;”37 (3) “where the Final Rule identifies a concern and offers a specific approach 
to address that concern, [the Commission] will consider an equivalent alternative 
approach provided that the ERO demonstrates that the alternative will adequately address 
the Commission’s underlying concern or goal as efficiently and effectively as the 

                                              
32 See Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 

837, 842-845 (1984) (Chevron). 

33 Trade Associations at 24-25. 

34 Id. at 20 (citing Order No. 672, FERC Stats. & Regs. ¶ 31,204 at P 344).   
 
35 Id. (citing Order No. 672-A, FERC Stats. & Regs. ¶ 31,212 at P 34).   

36 NERC at 12; Trade Associations at 20 (citing Order No. 693, FERC Stats. & 
Regs. ¶ 31,242 at P 185).   

37 NERC at 12; Georgia Corporations at 11 (citing Order No. 693, FERC Stats. & 
Regs. ¶ 31,242 at P 186).   
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Commission’s proposal;”38 (4) “any modification to a Reliability Standard, including a 
modification that addresses a Commission directive, must be developed and fully vetted 
through NERC’s Reliability Standards development process;”39 and (5) “the Commission 
[must] provide sufficient guidance so that the ERO has an understanding of the 
Commission’s concerns and an appropriate, but not necessarily exclusive, outcome to 
address those concerns.”40  

25. Against this backdrop, NERC argues that the Commission’s assertion in the March 
18 Order that the ERO lacks discretion with respect to whether it should comply with a 
Commission directive directly contradicts Order No. 693.41  The Georgia Corporations 
and the Trade Associations make similar arguments.  In particular, the Georgia 
Corporations maintain that the Commission made the unqualified statement in Order No. 
693 that, with respect to Commission directives pursuant to section 215(d)(5) of the FPA, 
the Commission “‘does not direct any outcome other than that [the Commission’s] 
comments receive consideration.’”42  In a footnote, the Trade Associations assert that 
NERC drafting teams “must be free to make an informed judgment, from a reliability 
perspective, on whether [the Commission’s] guidance as to the technical content of a 
standard should be adopted.”43   

b. Commission Determination 

26. We deny rehearing.  NERC, the Georgia Corporations, and the Trade Associations 
misunderstand the requirements in the March 18 Order.  The Commission did not require 
NERC to change its Rules of Procedure so that the Commission can dictate the specific 
content of Reliability Standards; instead, it ordered NERC to develop and propose for 
                                              

38 NERC at 12 (citing Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 186).   

39 NERC at 12; Georgia Corporations at 11; Trade Associations at 21 (citing Order 
No. 693, FERC Stats. & Regs. ¶ 31,242 at P 187).   

40 NERC at 12; Georgia Corporations at 11; Trade Associations at 20-21 (citing 
Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 185).   

41 NERC at 11 (“According to the Commission, the ERO does not have discretion 
not to comply with the Commission’s directive [to modify FAC-008-1].  The position the 
Commission has asserted . . . with respect to directives directly contravenes its 
pronouncements in Order No. 693 as to the nature and purpose of directives.”).    

42 Georgia Corporations at 11-12 (citing Order No. 693, FERC Stats. & Regs. 
¶ 31,242 at P 188). 

43 Trade Associations at n.10.   
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Commission review an affirmative mechanism designed to prevent the Standards 
Development Process from negating a Commission directive to submit a new or modified 
Standard.  Additionally, the Commission has not changed how it views its authority 
under section 215(d)(5) of the FPA; we continue to adhere to the explanation of our 
authority set forth in Order No. 693 and in relevant parts of Order Nos. 672 and 672-A.44  

27. NERC, the Georgia Corporations, and the Trade Associations do not explain the 
basis for their conclusion that the Commission’s directive requires NERC to let the 
Commission dictate the specific content of Reliability Standards.  To the contrary, in the 
March 18 Order the Commission explicitly acknowledged that it lacks authority to 
prescribe the specific content of a Reliability Standard.  For example, the Commission 
recognized that the statutory paradigm in section 215 differs significantly from the rest of 
Part II of the FPA precisely because it authorizes an independent ERO to develop 
Reliability Standards through a stakeholder process that represents a balance of 
interests.45  The Commission also confirmed its longstanding position that when a 
Commission directive to submit a new or modified Reliability Standard offers a specific 
approach, the ERO has the freedom and flexibility to develop an equally efficient and 
effective alternative.46  Moreover, the Commission made clear that, apart from requiring 
the ERO to propose a solution that addresses the problem identified in the March 18 
Order, it was not requiring the ERO to submit any specific type of revision to its Rules of 
Procedure.47   

28. Equally as important, the facts set forth in the March 18 Order demonstrate that 
the Commission’s directive was driven by specific circumstances that gave rise to a 
specific type of problem.  It was not our intention then, nor now, to take on the role of the 
Standards Development Process.  The Commission explained the need for its directive by 
pointing to the failure of FAC-008-2 in December 2008, which demonstrated the 
potential that the Standards Development Process could effectively block attempts to 
comply with a Commission directive.  As the Commission explained in the March 18 
Order, and as NERC confirms on rehearing, the stakeholders’ rejection of FAC-008-2 
resulted in a new draft Reliability Standard that does not include any attempt to comply 

                                              
44 See, e.g., Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 185-187; Order  

No. 672, FERC Stats. & Regs. ¶ 31,204 at P 424; Order No. 672-A, FERC Stats. & Regs. 
¶ 31,212 at P 34.   

45 March 18 Order, 130 FERC ¶ 61,203 at P 2.   

46 Id. P 23.   

47 Id. P 1, 26.   
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with the directive at issue,48 thereby delaying, if not blocking NERC’s ability to 
respond.49  The March 18 Order merely points out that the stakeholder process must not 
prevent the ERO from complying with a critical aspect of the statutory model in which it 
operates—its obligation to comply with a Commission directive pursuant to section 
215(d)(5) of the FPA—and requires the ERO to propose revisions to its Rules of 
Procedure that will prevent a failure to fulfill such a Commission directive.     

29. Additionally, the Commission has previously expressed concern about the 
possibility that the Standards Development Process could be used to block compliance 
with a Commission directive.  In the order certifying NERC as the ERO, the Commission 
expressed concern that the super-majority voting requirement in the Standards 
Development Process could allow a small portion of industry to veto a draft Reliability 
Standard designed to improve reliability or remedy flaws in an existing Standard, and 
directed NERC to address this possibility in a compliance filing.50  In the compliance 
filing, NERC defended the super-majority requirement and argued that industry had 
repeatedly demonstrated its willingness to adopt Reliability Standards even if they did not 
enjoy universal support.51  In its subsequent order, the Commission noted that while the 
super-majority voting requirement was not required for accreditation by the American 
National Standards Institute (ANSI), it appeared to have worked well for independent 
system operators and regional transmission organizations.52  The Commission weighed 
these observations against the fact that the ERO and industry were then in the midst of 
changing from the old regime of voluntary Reliability Standards to the current regime of 
mandatory and enforceable Reliability Standards backed by the possibility of significant 
penalties for violations.  With these considerations in mind, the Commission concluded 
that it would not, at that time, direct the ERO to reduce the super-majority voting 

                                              
48 See id. P 13-23. 

49 NERC’s rehearing request gives no indication of when, or if, NERC intends to 
comply with the directive.   

50 North American Electric Reliability Corp., 116 FERC ¶ 61,062, at P 240 (ERO 
Certification Order), order on reh’g & compliance filing, 117 FERC ¶ 61,126 (ERO 
Rehearing Order) (2006), order on compliance filing, 118 FERC ¶ 61,030 (2007) (ERO 
Certification Compliance Order), order on compliance filing, 118 FERC ¶ 61,190 (2007) 
(Second ERO Certification Compliance Order), order on clarification & reh’g, 119 
FERC ¶ 61,046 (2007) (ERO Certification Compliance Order Rehearing), aff’d sub nom. 
Alcoa, Inc. v. FERC, 564 F.3d 1342 (D.C. Cir. 2009).   

51 See ERO Certification Compliance Order, 118 FERC ¶ 61,030 at P 12.     

52 Id. P 18.   



Docket No. RR09-6-001  - 15 - 

requirement.  However, the Commission reserved the right to revisit the issue if future 
voting patterns, such as the balloting down of a Reliability Standard in order to 
subsequently approve a less stringent version, signaled the need for an improvement in 
the voting process.53  Consequently, NERC and industry have long had notice of the 
Commission’s concerns in this area.  

30. Nevertheless, to clarify our intention, we state that the Commission is not 
changing course from Order Nos. 672 and 693 and is not denying the ERO the 
opportunity to develop Reliability Standards using its technical expertise.  We stand by 
Order Nos. 672 and 672-A, where we explained that the Commission does not intend to 
prescribe the text or substance of Reliability Standards54 and confirmed that the ERO 
alone can change a Standard.55  We also stand by our comprehensive explanation in 
Order No. 693 of the relationship between Commission directives under section 
215(d)(5) of the FPA and the ERO’s statutory right to develop new and modified 
Reliability Standards using its technical expertise.  As we explained in Order No. 693, 
and confirm today, when the Commission issues a directive pursuant to 215(d)(5) of the 
FPA, the ERO has the flexibility to respond with an alternative that is an equally effective 
and efficient means of addressing the Commission’s underlying goal or concern.56  

31. NERC, the Georgia Corporations, and the Trade Associations also appear to argue 
that either Order No. 693 or section 215 of the FPA, or both, permit or require the ERO 
to decide whether it will comply with a Commission directive under section 215(d)(5) of 
the FPA.  For example, NERC argues that the Commission’s statement that the ERO 
lacks discretion to decide whether to comply with a Commission directive contradicts 
Order No. 693.57  Similarly, the Georgia Corporations quote Order No. 693 to attempt to 
show that, with respect to Commission directives pursuant to section 215(d)(5), the 
Commission “‘does not direct any outcome other than that [the Commission’s] comments 
receive consideration.’”58         

                                              
53 Id. 

54 Order No. 672-A, FERC Stats. & Regs. ¶ 31,212 at P 34.   

55 Order No. 672, FERC Stats. & Regs. ¶ 31,204 at P 416, 424.   

56 See Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 31, 185-187. 

57 NERC at 11.   

58 Georgia Corporations at 11-12 (citing Order No. 693, FERC Stats. & Regs. 
¶ 31,242 at P 188). 
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32. In Order No. 693, the Commission made clear that the ERO has discretion in how 
it responds to a Commission directive to submit a new or modified Reliability Standard—
but the discretion exists in how the ERO chooses to affirmatively respond, not in whether 
the ERO will affirmatively respond.  Order No. 693 explains that when the Commission 
issues  a final directive pursuant to section 215(d)(5), the ERO is free to comply by 
developing a response that addresses the concern or goal underlying the directive rather 
than by simply transcribing the directive into the new or modified Reliability Standard or 
adopting the Commission’s technical analysis without subjecting it to stakeholder 
evaluation—but Order No. 693 also requires that the ERO respond with a proposal.59  
Thus, while Order No. 693 recognizes the Commission’s need to provide the ERO with 
detailed and specific information about its directives, and the ERO’s statutory right (or, 
from a different perspective, obligation) to exercise its technical expertise to develop new 
and modified Reliability Standards through an open and collaborative stakeholder 
process, Order No. 693 always contemplates that the ERO will, at the conclusion of the 
Standards Development Process, submit some affirmative response to the Commission’s 
directive.  

33.  The Georgia Corporations attempt to persuade the Commission that Order        
No. 693 requires NERC only to consider a Commission directive in the Standards 
Development Process and that such a directive can be satisfied even if NERC decides to 
submit nothing in response.  The Commission never set forth such a policy in Order     
No. 693.  The language quoted by the Georgia Corporations in support of their argument 
is taken out of context and, as a result, does not support their conclusion.   

34. Specifically, the Georgia Corporations quote the Commission as stating that it 
“does not direct any outcome other than that [the Commission’s] comments receive 
consideration.”  This quote is inaccurate, however, because of the addition of the words 
“the Commission’s” to the original language.  Rather than providing clarity for the 
reader, this bracketed addition actually changes the entire meaning of the original 
language.  Read outside of its original context, the quote with the additional bracketed 
language can be read to suggest that NERC complies with its obligation as the ERO by 
simply considering a Commission directive, even if it ultimately decides to reject it.  
However, when the quoted language is read in its original context, without the bracketed 
language, it carries a much different meaning.  In context, the quotation refers to NOPR 
comments submitted by various parties on the multiple Reliability Standards under 

                                              
59 Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 31 (“We emphasize that we 

are not, at this time, mandating a particular outcome by way of these directives, but we do 
expect the ERO to respond with an equivalent alternative and adequate support that fully 
explains how the alternative produces a result that is as effective as or more effective 
than the Commission’s example or directive.”) (emphasis added); see also id. P 185-187.  
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consideration in Order No. 693; it does not refer to the Commission’s directives with 
respect to the Reliability Standards.60  The Commission was stating that in circumstances 
where commenters offered suggestions to improve or otherwise modify a Reliability 
Standard, and the suggestions pertained to issues not raised in the NOPR, it was directing 
the ERO to consider the comments rather than directing any specific outcome related to 
them.61  This point is entirely different from a statement by the Commission that NERC 
need only consider directives to develop a new or modified Reliability Standard pursuant 
to section 215(d)(5).  In Order No. 693, the Commission explored in great detail the 
relationship between the ERO’s statutory right and obligation to develop new and 
modified Reliability Standards through a stakeholder process, and its obligation to 
comply with Commission directives pursuant to section 215(d)(5).  The Commission 
recognized that the ERO is free to deviate from the specifics of a Commission directive, 
provided that it responds to the directive with an equivalent alternative that addresses the 
directive’s underlying concern or goal as efficiently and effectively as the directive 
itself.62   

35. Section 215(d)(5) provides that the Commission “may order the [ERO] to submit 
to the Commission a proposed reliability standard or modification to a reliability standard 
that address a specific matter if the Commission considers such a new or modified 
reliability standard appropriate to carry out [section 215].”  There are at least two reasons 
why this language precludes the notion that the ERO has discretion to disregard a final 
Commission directive.  First, the statute provides that the Commission “may order the 
[ERO] to submit” a new or modified Reliability Standard.  The only reasonable reading 
of this language is that if the Commission has authority to order the ERO to submit a 
Reliability Standard, then the ERO is legally obligated to submit it.  This seems 
particularly true in the case of section 215, which contains no language that qualifies or 
                                              

60 In fact, such a reading would render that part of the paragraph unintelligible.  
See id. P 188 (“As noted throughout the standard-by-standard analysis that follows, 
various commenters provide specific suggestions to improve or otherwise modify a 
Reliability Standard that address issues not raised in the NOPR.  In such circumstances, 
the Commission directs the ERO to consider such comments as it modifies the Reliability 
Standards during the three-year review cycle contemplated by NERC’s Work Plan 
through the ERO Reliability Standards development process.  The Commission, however, 
does not direct any outcome other than that the comments receive consideration.”).   

61 Compare id. P 420, 439, 471, 508, 540, 566, 583 (directing a modification to a 
Reliability Standard pursuant to section 215(d)(5) of the FPA) with id. P 462, 470, 515, 
523, 539 (directing the ERO to “consider” in the Standards Development Process issues 
raised by commenters).   

62 See, e.g., Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 31, 185-186.  
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creates exceptions to the ERO’s obligation to comply.  Second, the Commission can 
require a new or modified Reliability Standard “if the Commission considers such a new 
or modified reliability standard appropriate to carry out [section 215 of the FPA].”  While 
section 215 vests the ERO with the responsibility to develop Reliability Standards, and 
requires the Commission to give “due weight” to the ERO’s technical expertise in that 
context, it conditions the Commission’s authority to direct a new or modified Standard on 
the Commission’s judgment that the subject of the new or modified Standard needs to be 
addressed.  In other words, the Commission, not the ERO, is the entity responsible for 
determining the need for a section 215(d)(5) directive.  Once the Commission determines 
that a new or modified Reliability Standard is “appropriate to carry out [section 215 of 
the FPA]” and issues a final directive to that effect, the ERO is not free to substitute its 
judgment for the Commission’s judgment by concluding through the Standards 
Development Process that the directive is technically unsound or unnecessary. The ERO 
is free to respond with an equivalent alternative and adequate support that fully explains 
how the alternative produces a result that is at least as effective and efficient as the 
Commission’s approach.63  Once the Commission has made a final determination that 
addressing the concern or goal identified by the Commission is technically justified, the 
ERO must comply with the Commission’s directive.64    

36. Of course, the ERO and other industry participants have multiple opportunities to 
challenge Commission directives before they become final.65  For example, if the 
directive appears in the context of a NOPR, the ERO and other entities may submit 
comments explaining, among other things, why the Commission’s proposal is 
unnecessary, technically unsound, or does not enhance reliability.  If the Commission 
decides against them, they may seek rehearing, and if necessary, judicial review.  The 
Commission benefits from the active participation of stakeholders in these circumstances.  
                                              

63 Id. P 31, 186.   

64 Thus, the ERO could conclude that the Commission’s specific approach to 
addressing an underlying concern is not the best approach because it could pose a risk to 
reliability.  In this circumstance, the appropriate response would be for the ERO to 
develop an equivalent alternative that addresses the Commission’s concern in a way that 
does not pose the same risk, not to veto the directive in the Standards Development 
Process.    

65 In the example of the Commission directive discussed in the March 18 Order, 
Order No. 693 provided multiple opportunities for comment, first on a Commission staff 
assessment of the proposed NERC standards, then a NOPR, then opportunity for 
rehearing on a final rule.  Moreover, the issue regarding FAC-008  was in fact raised by 
entities in their NOPR comments.  Having failed to seek rehearing, NERC and 
stakeholders cannot refuse to respond to the Commission’s final directive. 
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However, once a Commission directive becomes final, either because the Commission 
confirmed it on rehearing and no entity sought judicial review, the Court upheld the 
directive after a challenge, or no entity sought rehearing in the first place, the ERO must 
comply with the directive pursuant to the guidance set forth in Order No. 693.66   

37. Most importantly, section 215 of the FPA does not include a mechanism that 
allows the ERO to register disapproval and rejection of a Commission directive through 
the Standards Development Process.  In the absence of any express statutory language to 
the contrary, we read section 215 of the FPA against the backdrop of the long-established 
rules of administrative law codified in section 313 of the FPA,67 as well as in the 
Administrative Procedure Act.68  These rules require any party aggrieved by a 
Commission order to seek rehearing of the order and, failing success at that stage, judicial 
review.  These are the only avenues through which the ERO or any other entity can 
attempt to reverse a Commission section 215(d)(5) directive to submit a new or modified 
Reliability Standard.  Nothing in the legislative history or language of section 215 
suggests otherwise, much less that the ERO can use its Standards Development Process 
in lieu of seeking rehearing and judicial review of a Commission directive.   

2. The Commission’s Directive Does Not Conflict With Section 
215(c)(2)(D) of the FPA 

   a. Rehearing Requests 
 
38. Section 215(c)(2)(D) of the FPA requires the ERO to develop Reliability 
Standards according to a process that provides for “reasonable notice and opportunity for 
public comment, due process, openness, and balance of interests.”  NERC claims that 
these requirements are the hallmarks of a consensus-based process, by which it appears to 
refer specifically to a consensus-based process as understood by the ANSI.  According to 
ANSI’s website, which NERC quotes:  (1) a standards development process can be 
ANSI-certified if it meets ANSI’s requirements for “‘openness, balance, consensus and 
other due process safeguards;’” (2) “openness” “‘has many elements, but basically refers 
to a collaborative, balanced and consensus-based approval process;’” and (3) the 
“hallmarks” of an ANSI-accredited process include requirements that representatives 
from materially affected and interested parties reach consensus and that standards are 
subjected to public review and comment, receive a good-faith response, and are subject to 

                                              
66 Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 184-192. 

67 16 U.S.C. § 825l (2006).   

68 5 U.S.C. § 704 (2006).    
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appeal.69  NERC argues that the Senate debate over the Thomas Amendment confirms 
that Congress intended section 215 to require a consensus-based approach to developing 
Reliability Standards, and it appears to suggest that Congress intended this approach to 
either coincide with or refer to ANSI’s requirements.70  NERC states that its current 
Standards Development Process is accredited by ANSI as a consensus-based process. 

39. NERC acknowledges that section 215(d)(5) of the FPA authorizes the 
Commission to require the ERO to submit a new or modified Reliability Standard; 
however, NERC argues that this provision does not negate the requirements in section 
215(c)(2)(D).  NERC acknowledges that the Commission required NERC to develop and 
submit revisions to its Rules of Procedure that still allow for “reasonable notice and 
opportunity for public comment, due process, openness, and balance of interests,” but 
NERC claims that:  

It is to no avail for the Commission to tell NERC that in 
making the required changes to its standards process, NERC 
must still have a process that assures reasonable notice and 
opportunity for pubic comment, due process, openness, and 
balance of interests.  It is as if the Commission said, ‘When 
dealing with our directives, you cannot use a consensus-based 
process, but whatever you come up with must still be a 
consensus-based process.’71   

40. The Georgia Corporations approach section 215(c)(2)(D) of the FPA from the 
point of view of a completed Reliability Standard.  They maintain that the content of each 
Reliability Standard must represent a balance of stakeholder interests expressed through 
an industry-based consensus process.  They argue that the Commission’s directive would 
circumvent NERC’s balloting procedures and undercut what the Commission previously 
determined was a reasonable way for the ERO to balance stakeholder interests.     

                                              
69  NERC at 5 (citing American National Standards Institute, 

http://www.ansi.org/about_ansi/introduction/introduction.aspx?menuid=1). 
 
70 Id.  For example, after quoting the requirements for an ANSI-accredited 

consensus based process, NERC states that “During the legislative process that led to 
adoption of Section 215, Congress was fully aware that the standard-setting process 
required in Section 215 was a consensus-based process, and that is what Congress 
intended.”  Id. 

71 Id. at 6.   

http://www.ansi.org/about_ansi/introduction/introduction.aspx?menuid=1
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41. The Georgia Corporations further argue that the directive is inconsistent with how 
the Commission addressed the interest-balancing requirement of section 215 of the FPA 
in Order Nos. 672 and 672-A.  They claim that the Commission appropriately recognized 
the requirement when it concluded that:  (1) the Standards Development Process must be 
open to public participation and include consideration of a wide range of viewpoints;72 
(2) the ERO is responsible for establishing procedures to ensure balanced decision-
making;73 and (3) there are many ways that the ERO can provide for balanced decision-
making.74  The Georgia Corporations point out that the Commission allowed ERO 
candidates to propose a Standards Development Process that would include a mechanism 
for implementing the statute’s interest-balancing requirement, and that NERC proposed 
and the Commission approved the current stakeholder balloting procedure.  The Georgia 
Corporations argue that the Commission’s directive in the March 18 Order conflicts with 
Order Nos. 672 and 672-A because it would compel a specific, Commission dictated 
approach to ERO governance that would not satisfy section 215’s interest-balancing 
requirement. 

b. Commission Determination 

42. We deny rehearing.  Most of the arguments made by NERC and the Georgia 
Corporations proceed from the incorrect premise that the March 18 Order abandoned 
Order Nos. 672 and 693 and required NERC to change its rules so that the Commission 
can dictate the specific content of Reliability Standards.  As we discuss above, this is not 
the case.  Thus, to the extent that NERC and the Georgia Corporations argue that the 
Commission’s directive forecloses a consensus-based process or makes it impossible to 
balance interests because it requires NERC to let the Commission dictate the specific 
content of Reliability Standards, these arguments are without merit.   

43. In addition to these arguments, NERC appears to suggest that Congress intended 
section 215(c)(2)(D) of the FPA to require a consensus-based Standards Development 
Process that either mirrors or coincides with ANSI’s guidelines.  For example, NERC 
seems to argue that the term “openness” in section 215(c)(2)(D) must be interpreted to 
refer to the definition of “openness” on ANSI’s website.  This definition states that 
“openness” “basically . . . refers to a consensus-based approval process.”  Thus, it seems 

                                              
72 Georgia Corporations at 7 (citing Order No. 672, FERC Stats. & Regs. ¶ 31,204 

at P 172, 258, and 417). 
 
73 Id. (citing Order No. 672-A, FERC Stats. & Regs. ¶ 31,212 at P 16). 
   
74 Id.  
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that NERC reads “openness” as the term in section 215(c)(2)(D) that requires the ERO to 
employ a consensus-based Standards Development Process.   

44. We disagree with NERC that Congress intended to mandate a consensus-based 
Standards Development process that meets ANSI guidelines.  The Commission has never 
interpreted section 215(c)(2)(D) of the FPA to require an ANSI-certified process.  On the 
contrary, the Commission has always maintained that employing an ANSI-certified 
process is one reasonable way of satisfying the requirements in section 215(c)(2)(D).75  
We continue to maintain that it is possible for the ERO to employ a Standards 
Development Process that is not ANSI-certified but still provides for “reasonable notice 
and opportunity for public comment, due process, openness, and balance of interests.”76  
NERC has not directed us to anything in the language or legislative history of section 215 
to persuade us otherwise.   

45. Similarly, we are not persuaded by NERC’s apparent argument that “openness” in 
section 215(c)(2)(D) of the FPA signals that NERC must adopt an ANSI-certified 
consensus-based process.  It is not clear to us that the term “openness” as used in the 
statute means “openness” as defined by ANSI.  For example, the legislative history 
behind the National Technology Transfer and Advancement Act of 1995 suggests that 
“openness” in the context of a consensus-based standards development process simply 
means that “participation in the standards development process shall be open to all 
persons who are directly and materially affected by the activity in question.”77  Nothing 
in the March 18 Order is intended or could reasonably be read to preclude such openness.    

                                              

(continued…) 

75 Order No. 672, FERC Stats. & Regs. ¶ 31,204 at P 269; see also ERO 
Certification Compliance Order Rehearing, 119 FERC ¶ 61,046 at P 13 (explaining that 
any process that provides “reasonable notice and opportunity for comment, due process, 
openness, and balance of interests,” whether ANSI-accredited or not, could satisfy a 
Commission directive requiring NERC to specify the process it will use to meet a 
deadline established by the Commission for submitting a new or modified Reliability 
Standard).  

 
76 To be clear, we do not suggest that the ERO must or should abandon an ANSI-

certified process to comply with our directive in the March 18 Order. 

77 Section 12(d) of the National Technology Transfer and Advancement Act of 
1995, Pub. L. No. 104-113 §12(d) (15 U.S.C. 272 note), requires federal agencies to use  
standards developed by voluntary consensus bodies as a means of carrying out policy 
objectives or other activities determined by the agencies, unless the use of these standards 
would be inconsistent with applicable law or otherwise impractical.  In discussing the 
amendment that added this provision to the legislation, Senator Rockefeller explained 
that “openness” was an attribute of, rather than a synonym for, a consensus-based 
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46. Second, the Commission’s directive does not conflict with section 215(c)(2)(D) of 
the FPA and may not conflict with ANSI’s guidelines.  As we have indicated, section 
215(c)(2)(D) provides more flexibility for the ERO to determine the structure of the 
Standards Development Process than NERC appears to acknowledge on rehearing.  The 
Commission’s directive, does not impede the ERO in providing “reasonable notice and 
opportunity for public comment, due process, openness, and balance of interests.”  The 
Standards Development Process can satisfy each of these requirements and still provide a 
mechanism to guarantee that NERC can comply with a Commission directive to submit a 
new or modified Reliability Standard.  As we discuss above, it did not require NERC to 
let the Commission dictate the specific content of Reliability Standards, but simply to 
propose revisions that would let NERC comply with final Commission directives under 
section 215(d)(5) of the FPA.78  We would expect that, in most circumstances, the 
existing Standards Development Process would result in a new or modified Standard 
responsive to a Commission directive.  However, in those instances where this does not 
happen, such as the case of Reliability Standard FAC-008-2, the Commission needs 
assurance that the ERO has the authority, in conjunction with or in addition to the current 
structure, to deliver a Standard or modification as directed.   

47. Additionally, the March 18 Order was not the first time that the Commission 
directed revisions to NERC’s ANSI-certified Standards Development Process.  In the 
ERO Certification Order, the Commission required changes to NERC’s ANSI-certified 
Standards Development Process once it determined that the process failed to adequately 
address the Commission’s authority under section 215.79  The Commission identified 
three shortcomings, each of which related to the Commission’s authority to remand a 

                                                                                                                                                  
process, and that openness simply means that “participation in the standards development 
process shall be open to all persons who are directly and materially affected by the 
activity in question:”  

Consensus standards are standards which are developed by voluntary, 
private sector, consensus standards bodies.  These organizations are 
established explicitly for the purpose of developing such standards through 
a process having three characteristics—First, openness, defined as meaning 
that participation in the standards development process shall be open to all 
persons who are directly and materially affected by the activity in 
question[.] 
 

142 Cong. Rec. S1,078 (1996).   

78 March 18 Order, 130 FERC ¶ 61,203 at P 26. 

79 ERO Certification Order, 116 FERC ¶ 61,062 at P 253.   
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Reliability Standard or otherwise require the ERO to develop a Standard, and directed 
NERC to develop changes similar to the revisions required by the March 18 Order in that 
they too were necessary to ensure that the Commission could fully exercise its authority 
and the ERO could adequately comply with its obligations.  For example, one of the 
required revisions concerned NERC’s lack of authority to set specific deadlines for action 
by standards development committees and ballot bodies, even in circumstances where the 
Commission mandated action on a remand by a date certain.80  Just as the current 
Standards Development Process can prevent NERC from complying with its obligation to 
submit a new or modified Reliability Standard in response to a Commission directive, 
this procedural gap identified by the Commission in the ERO Certification Order could 
have prevented NERC from complying with its obligation to respond to a remand by a 
date certain.  Consequently, the Commission directed NERC to develop a process that 
would allow it to comply with its obligation.  

48. As noted above, in the ERO Certification Order, the Commission required three 
changes to NERC’s ANSI-certified Standards Development Process.  Each of these 
changes related to the Commission’s authority to remand a Standard or otherwise require 
the ERO to develop a Standard.  None of these changes resulted in NERC losing its 
ANSI-accreditation.  Thus, revisions to the Standards Development Process that 
guarantee that NERC can comply with a Commission directive should not threaten ANSI 
accreditation.  Similarly, it appears that the current Standards Development Process 
includes requirements that are not required by ANSI.  For example, the Commission has 
previously noted that NERC’s super-majority voting requirement is not required for 
ANSI certification.81     

49. Finally, we reject the Georgia Corporations’ assertion that the Commission’s 
directive in the March 18 Order conflicts with Order Nos. 672 and 672-A because it 
would compel a specific, Commission-dictated approach to ERO governance.  The 
Georgia Corporations misquote Order Nos. 672 and 672-A.  They cite Order No. 672-A 
to make it appear as if the Commission disclaimed any right to influence how the ERO 
governs itself.  This is not the case.  In the paragraph they cite,82 the Commission 
explained that because there are many ways that a potential ERO could provide for 
balanced governance and decision-making, the Commission would not, during the period 
when it was accepting applications for certification as the ERO, dictate any specific 
governance procedures.  Instead, the Commission allowed ERO applicants to propose 

                                              
80 Id. 

81 ERO Certification Compliance Order, 118 FERC ¶ 61,030 at P 18.   
 
82 Order No. 672-A, FERC Stats. & Regs. ¶ 31,212 at P 16. 
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their own procedures.  This determination is not the same as the Commission stating that 
it will allow the ERO’s procedures to essentially invalidate a final Commission directive.  
That said, in the March 18 Order, the Commission did not direct the ERO to adopt any 
specific revisions to its Rules of Procedure.  On the contrary, the Commission explained 
that, in the first instance, NERC has discretion to develop the details of the modifications 
required by the Commission.83   

3. The Commission’s Directive Does Not Conflict With Section 
215(d)(2) of the FPA  

   a. Rehearing Requests 

50. Section 215(d)(2) of the FPA requires the Commission to give “due weight” to the 
technical expertise of the ERO with respect to the content of a new or modified 
Reliability Standard.  NERC and the Trade Associations argue that the March 18 Order 
effectively precludes the ERO from exercising its technical expertise because it requires 
NERC to allow the Commission to dictate the content of a modified Reliability Standard.  
For example, the Trade Associations argue that the Commission cannot possibly give due 
weight to NERC’s technical expertise if NERC is not permitted to deviate (with a 
detailed technical explanation that supports its action) from the Commission’s 
recommendations as to the Reliability Standard’s contents.  NERC also claims that the 
March 18 Order conflicts with Order No. 693, because in that order the Commission:  (1) 
confirmed that the ERO can exercise its technical expertise; (2) explained that the 
Commission cannot dictate the contents of a Reliability Standard; and (3) confirmed that 
the ERO can respond to a Commission directive to develop a new or modified Reliability 
Standard by proposing an alternative approach that produces equally effective and 
efficient results.  NERC argues that the Commission’s directive in the March 18 Order 
attempts to accomplish indirectly what the Commission cannot do directly. 

b. Commission Determination 

51. We deny rehearing.  As we noted previously, the March 18 Order does not require 
NERC to let the Commission dictate the specific content of Reliability Standards and that 
the ERO remains free to develop equivalent alternatives to Commission directives.  Thus, 
the Commission’s directive does not conflict with section 215(d)(2) of the FPA or Order 
No. 693, because it does not foreclose the ERO from exercising its technical expertise 
during the Standards Development Process. 

52. We also elaborate on two points of concern related to these arguments.  In this 
way, we intend to clarify important aspects of the relationship between the Commission 

                                              
83 March 18 Order, 130 FERC ¶ 61,203 at P 1, 26. 
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and the ERO.  First, while we respect the role of NERC as the ERO in developing and 
enforcing Reliability Standards, our task in reviewing proposed Reliability Standards is to 
ensure that they satisfy the statutory criteria for approval and provide for reliable 
operation of the Bulk-Power System.  Thus, while the statute provides that the 
Commission shall give due weight to the technical expertise of the ERO with respect to 
the content of a proposed Reliability Standard or modification, “we will not hesitate to 
remand a proposed Standard if we are convinced that it is not adequate to protect 
reliability.”84 

53. We recognize that concerns about whether the Commission gives “due weight” to 
the ERO’s technical expertise emerge most often in the context of Commission directives 
to submit new or modified Reliability Standards—specifically, in relation to whether the 
Commission has accorded the ERO due weight in determining whether a modification is 
necessary or by directing an overly prescriptive modification.  Section 215 does not 
define “due weight,” and the Commission has not provided much guidance on what it 
means to give “due weight” to the ERO, except to clarify that it does not require a 
rebuttable presumption that a Reliability Standard the ERO proposes is just, reasonable, 
not unduly discriminatory or preferential, and in the public interest.85  Further, the 
Commission stated in Order No. 672 that the ERO “must justify to the Commission its 
contention that the proposed Reliability Standard is just, reasonable, not unduly 
discriminatory or preferential, and in the public interest.”86  We do not need to elaborate 
on the definition of “due weight” here to emphasize that the ERO must provide an 
adequate explanation regarding the reliability benefits and technical considerations 
behind a proposed Reliability Standard or modification to a Standard.  In the absence of 
such an explanation, there will be nothing in the record for the Commission to give due 
weight to.  By the same token, when the Commission issues a specific directive pursuant 
to section 215(d)(5), it should be supported by a clear technical rationale that explains 
how the directive is related to Bulk-Power System reliability.  Further, the Commission is 
committed to providing, when necessary, additional procedures to develop a complete 
record.   
 
54. Second, the discussion we provide with our directives is for the purpose of 
providing guidance to assist the ERO in exercising its technical expertise during the 
Standards Development Process, not for the purpose of excluding that expertise.  In the 
final analysis, the Commission is interested in ensuring the reliability of the Bulk-Power 

                                              
84 Order No. 672, FERC Stats. & Regs. ¶ 31,204 at P 329. 
 
85 Id. P 345. 

86 Id.  
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System.  As we have explained, if the Commission confirms a directive on rehearing and 
the ERO still disagrees, the appropriate remedy is to seek judicial review, not veto the 
directive through the Standards Development Process.   
 

4. The Commission’s Directive Does Not Conflict with Section 
215(c)(2)(E) of the FPA 

 
a. Rehearing Requests 

 
55. Section 215(c)(2)(E) of the FPA requires the ERO to attempt to gain recognition 
in Canada and, as appropriate, in Mexico.  NERC, the Trade Associations, and CEA 
argue that what they describe as the Commission’s directive requiring NERC to allow the 
Commission to dictate the specific content of Reliability Standards undermines effective 
Canadian participation in the NERC Standards Development Process.  They explain that 
the DOE Task Force recommended that a self-regulatory organization, rather than the 
Commission, develop mandatory and enforceable Reliability Standards in part because it 
recognized that transmission grid reliability is a North American issue that requires 
reliability relationships with Canada and Mexico.87  They quote language from the DOE 
Task Force’s 1998 report that recognizes the international nature of the transmission grid 
and emphasizes the need for a single entity that can represent each country while 
respecting jurisdictional sovereignty.88  They also quote statements from Senator Thomas 
during the 2002 Senate debate over the Thomas Amendment.  In his remarks, Senator 
Thomas raised concerns similar to those raised by the DOE Task Force and stressed the 
potential negative consequences of Canada and Mexico withdrawing from international 
reliability efforts.89  The Trade Associations and CEA suggest that these considerations 
were responsible for leading at least one senator to support the Thomas Amendment.90  

56. The Trade Associations and CEA assert that Order Nos. 672 and 693 recognized 
the importance of a structure that allows the ERO to operate on an international basis.  
They cite the Commission’s assertion in Order No. 672 that, “for the ERO to be effective 
in maintaining Bulk-Power System reliability across national borders, it must be able to  

                                              
87 NERC at 8; Trade Associations at 15; Canadian Electricity Association 

Rehearing Request (CEA) at 10.  

88 NERC at 8; Trade Associations at 15; CEA at 10.  

89 NERC at 9; Trade Associations at 18-19; CEA at 12-13.  

90 Trade Associations at 19; CEA at 13.   
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operate in an international arena.”91  They also cite Order No. 693, where the 
Commission explained that one reason supporting its conclusion that any modification to 
a Reliability Standard must be developed and fully vetted through the Standards 
Development Process is that it allows the ERO to account for the international nature of 
Reliability Standards and incorporate any modifications requested by the Commission’s 
counterparts in Canada and Mexico.92   

57. CEA also states that the Commission expressed its commitment to an international 
approach to reliability in 2005 when the Commission joined the Bilateral Electric 
Reliability Oversight Group (Bilateral Group) and agreed to Terms of Reference that 
recognize the importance of governmental entities on opposite sides of the border 
coordinating and cooperating on reliability issues related to the international transmission 
grid.93  CEA further observes that in Order No. 672 the Commission relied on the 
statement of Bilateral Principles94 developed by Canadian governmental entities and the 
United States Department of Energy to address multiple issues pertaining to the criteria 
for approving an ERO.  CEA states that when a Reliability Standard is remanded, the 
Bilateral Principles provide that the ERO should notify all relevant regulatory agencies 
and work to ensure that their concerns are addressed before the Standard is re-submitted 
to the Commission or Canadian authorities.  CEA argues that the Commission’s March 
directive would prevent NERC from implementing this Bilateral Principle.95    

58.  NERC, the Trade Associations, and CEA are concerned that the changes the 
Commission is requiring NERC to make could seriously erode the acceptance of NERC 
Reliability Standards in Canada and could result in one set of Reliability Standards for 
the United States and a different set for Canada.96  NERC states that it has made great 
progress in achieving recognition in Canada, which vests jurisdiction over electricity 
matters in provincial governments rather than a central authority, and that it has achieved 

                                              
91 Trade Associations at 20; CEA at 14 (citing Order No. 672, FERC Stats. & 

Regs. ¶ 31,204 at P 126).   
 
92 Trade Associations at 21; CEA at 15 (citing Order No. 693, FERC Stats. & 

Regs. ¶ 31,242 at P 187). 

93 CEA at 18. 

94 Id. at 18-19 (discussing the Principles for an Electric Reliability Organization 
that Can Function on an International Basis (Bilateral Principles)). 

95 CEA at 18-9. 

96 NERC at 10; Trade Associations at 24; CEA at 19. 
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formal recognition through agreements, memoranda of understanding, and other 
documentation with the provinces of Alberta, Saskatchewan, Manitoba, Ontario, Quebec, 
New Brunswick, Nova Scotia, and with the National Energy Board of Canada (which has 
jurisdiction limited to international power lines).  NERC adds that the British Columbia 
Utilities Commission recently adopted all of NERC’s Reliability Standards as mandatory 
within that province.  NERC argues that the development of Reliability Standards in an 
international industry forum has been critical to achieving its current level of recognition 
in Canada.  NERC is concerned that the changes directed by the Commission could 
undermine Canadian acceptance of NERC Reliability Standards and jeopardize NERC’s 
status as an international ERO.  NERC explains that Canadian federal and provincial 
officials have made clear to NERC that when they signed on to the Bilateral Principles 
they did not envision a process whereby the Commission could dictate the specific 
content of Reliability Standards.97  

59. CEA contends that the Reliability Standard-setting model established in section 
215 of the FPA allows all North American stakeholders to participate effectively in the 
Standards Development Process while respecting jurisdictional sovereignty.  CEA credits 
the remand provision in section 215 with being especially important in assuring that no 
governmental authority has the ability to unilaterally modify Reliability Standards that 
would apply to the system and with giving public authorities the confidence that 
Reliability Standards will reflect their concerns.98  CEA asserts that, to have an effective 
international ERO, government authorities must be able to trust the ERO Standards 
Development Process when it comes to both developing and modifying Reliability 
Standards.  CEA argues, however, that the directive requiring NERC to allow the 
Commission to dictate the content of modified Reliability Standards violates the spirit of 
NERC’s international standard-setting process.99  

b. Commission Determination 

60. We deny rehearing.  The concerns raised by NERC, the Trade Associations, and 
CEA rely on the mistaken understanding that the Commission’s directive requires NERC 
to let the Commission dictate the specific content of Reliability Standards.  This is not the 
case and the ERO remains free to develop and submit to the Commission equivalent 
alternatives to Commission directives made pursuant to section 215(d)(5).  Thus, the 
March 18 Order does not attempt to prevent the ERO from employing an open and 
balanced Standards Development Process that includes the full and voluntary 

                                              
97 NERC at 10. 

98 CEA at 18. 

99 Id. at 19. 
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participation of Canadian and Mexican entities.  Instead, the March 18 Order directs the 
ERO to propose revisions to its Rules of Procedure that maintain such a Standards 
Development Process while preventing stakeholders from vetoing Commission directives 
or otherwise preventing NERC from complying with its statutory obligation.         

61. We understand the North American expanse of the interconnected power grid and 
the need for an international ERO.  Thus, we reaffirm our statements in Order Nos. 672 
and 693 recognizing the importance of a structure that allows the ERO to operate on an 
international basis.  The Commission and its staff reconfirm our commitment to consult 
regularly with Canadian and Mexican regulators on topics of mutual interest, including 
the Standards Development Process through existing forums such as the reliability tri-
lateral meetings and technical conferences. 

5. The Commission’s Directive Is Justified and Is Consistent with 
Section 215(f) of the FPA 

a. Rehearing Request 

62. In addition to the statutory arguments, NERC claims that allowing the 
Commission to dictate the specific content of a Reliability Standard is not justified or 
supported by the record in the March 18 Order.  NERC observes that the Commission 
cited a “growing concern” that the current Standards Development Process can be used to 
prevent compliance with a Commission directive.  NERC points out, however, that the 
basis for this concern is the single instance related to the Commission’s directive to 
modify FAC-008-1.  NERC argues that this single instance does not justify the 
Commission’s directive.  NERC maintains that the current Standards Development 
Process works and has addressed approximately 175 of the Commission’s approximately 
550 non-VRF/VSL related directives.100  NERC adds that it expects a modified 
Reliability Standard addressing two of the Commission’s three directives regarding FAC-
008-1 to be approved by the NERC Board in May 2010.101     

                                              
100 NERC states that over 100 non-Violation Risk Factor /Violation Severity Level 

directives are currently being addressed in the Standards Development Process, and that 
it expects work on them to be completed in 2010 or early fall 2011.  NERC adds that it 
has also completed work on 130 VRF/VSL directives.  NERC states that it has completed 
work on 45 percent of all Commission directives (Reliability Standard directives and 
VRF/VSL directives).    

101 NERC at 14.  (According to the NERC Board of Trustees Meeting Summary 
May 17, 2010 the trustees did approve FAC-008-2 at that meeting.  Available at 
http://www.nerc.com/docs/docs/bot/NERC_BOT_Summary_5-17-10.pdf). 
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b. Commission Determination 

63. We deny rehearing.  NERC argues that the Commission’s “growing concern” that 
the current Standards Development Process can be used to prevent compliance with a 
Commission directive is not justified by the single instance related to the Commission’s 
directive to modify FAC-008-1.  As we have explained, however, the Commission has 
been concerned about the possibility that the Standards Development Process may block 
improvements to reliability since  raising the issue in the ERO Certification and ERO 
Certification Compliance Orders.  The balloting down of FAC-008 is a clear example of 
what the Commission has long recognized as a possibility.  We do not believe that it is 
reasonable or in the public interest to wait for more instances where NERC is unable to 
comply with Commission directives before the Commission takes action. 

64. Moreover, the Commission’s directive that NERC propose revisions to its 
Standards Development Process is consistent with our authority under section 215(f) of 
the FPA.  Neither NERC nor any of the other parties that sought rehearing challenged the 
Commission’s right under section 215(f) to propose a change to the rules of the ERO 
“upon its own motion or complaint.”102  

B. Reconsideration of the Directive to Modify FAC-008-1 

65. In addition to directing NERC to propose revisions to its Rules of Procedure, the 
March 18 Order requires NERC to submit, no later than 90 days from the date the 
Commission issues an order on NERC’s proposed rule changes, modifications to 
Reliability Standard FAC-008-1 that fully comply with the Commission’s directive in 
Order No. 693.  As explained in greater detail in Order No. 693, NERC must submit 
modifications to FAC-008-1 that require each transmission owner and generator owner 
to:  (1) document the underlying assumptions and methods used to determine normal and 
emergency facility ratings; (2) develop facility ratings consistent with industry standards 
developed through an open, transparent and validated process; and (3) identify, for each 
facility, the limiting component and, for critical facilities, the resulting increase in rating 
if that component is no longer limiting.103  No entity sought rehearing of this directive in 
Order No. 693.     

66. As we have explained here and in the March 18 Order, industry opposition to 
identifying the second-most limiting element and the resulting increase in capacity if the 
first-limiting element is removed resulted in the failure of NERC’s first attempt to fully 
comply with the Commission’s directive.  At its May 2010 meeting, the NERC board of 

                                              
102 16 U.S.C. § 824o(f) (2006). 

103 Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 755-762. 
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trustees approved a draft Reliability Standard that omits this modification but addresses 
the other required modifications.       

  1. Arguments for Reconsideration 
 

67. NERC requests that the Commission reconsider its directive requiring 
transmission owners and generator owners to identify the second-most limiting element 
and the resulting increase in capacity if the first-limiting element is removed.  NERC 
argues that the directive serves a commercial purpose rather than a reliability purpose, as 
evidenced by the Commission justifying the directive in terms of “transparency,” which 
NERC claims is a market or competition term rather than a reliability term.104  NERC 
does not dispute that the information required by the directive can aid the marketplace in 
identifying cost-effective ways to increase the available transfer capability of the system; 
its objection is that Reliability Standards, backed by the possibility of significant 
financial penalties for violations, are not the appropriate vehicles for promoting market 
efficiency.  NERC suggests that the Commission has authority under other sections of the 
FPA to achieve this result.    

68. Although it recognizes that the time to seek rehearing of Order No. 693 has long 
passed, NERC argues that the Commission should reconsider its directive because 
circumstances have changed since Order No. 693.  NERC explains that in Order No. 729 
the Commission recognized a line between reliability and markets, and stated that it 
would not broaden the ERO’s focus beyond its statutorily prescribed focus on 
reliability.105  NERC points out that the Commission rejected a NOPR proposal to direct 
the ERO to modify Reliability Standard MOD-001-1 to expand the availability of 
implementation documents associated with the Standard because it determined that 
expanding availability to entities beyond those “with a demonstrated reliability need to 
access such information” could “stretch the role of the ERO beyond ensuring the 
reliability of the Bulk-Power System.”106  NERC argues that requiring transmission 
owners and generator owners to identify the second-most limiting element and the 
resulting increase in capacity if the first-limiting element is removed is similar to the 
proposal rejected in Order No. 729 in that neither relate to reliability.  NERC contends 

                                              
104 NERC at 16. 

105 Id. at 15 (citing Mandatory Reliability Standards for the Calculation of 
Available Transfer Capability, Capacity Benefit Margins, Transmission Reliability 
Margins, Total Transfer Capability, and Existing Transmission Commitments and 
Mandatory Reliability Standards for the Bulk-Power System, Order No. 729 129 FERC   
¶ 61,155, at P 109 (2009)). 

106 Id. (citing Order No. 729 129 FERC ¶ 61,155 at P 147). 
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that the Commission should apply the principles it developed in Order No. 729 in this 
proceeding and grant reconsideration.107       

2. Commission Determination 

69. We deny reconsideration.  Although NERC styles its argument as a request for 
reconsideration, it is actually an untimely request for rehearing.108  Therefore we reject 
it.109  Additionally, as we elaborate below, NERC has not persuaded us that a change in 
our directive is warranted.  

70. NERC attempts to portray Order No. 729 as creating a change of circumstances 
that distinguishes its request for reconsideration from an untimely request for rehearing.  
NERC argues that the Commission’s decision in Order No. 729 to reject a NOPR 
proposal to make certain implementation documents more widely available, a proposal 
the Commission initially justified as advancing transparency, signals a new recognition 
by the Commission that there is a line between reliability and markets.   

71. Contrary to NERC’s claim, the Commission did not, in Order No. 729, discern for 
the first time a distinction between markets and competition on one hand, and reliability 
on the other.  In Order No. 672, the Commission acknowledged the difficulties in 
distinguishing between reliability concerns and competition concerns and declined to 
adopt a generic test to balance these interests.110  The Commission, when reviewing a 
proposed Reliability Standard or modification, including when it has proposed the 
modification, considers the relationship between reliability and competition to determine 
whether, on the specific facts at issue, the proposed Standard or modification actually 
serves a reliability goal.  Order No. 729 did not introduce this analysis—the Commission 
examined the proposed modifications in Order No. 693 under the same criteria.  One 

                                              
107 Id. at 16. 

108 The Georgia Corporations also argue that the modification is overly 
prescriptive and places the Commission in the position of dictating the substantive 
content of the modified Reliability Standard.  We also reject this argument as an untimely 
request for rehearing.    

109 The Commission routinely declines to consider requests for reconsideration 
that are the equivalent of an untimely request for rehearing.  See Critical Energy 
Infrastructure Information, Order No. 683-A 119 FERC ¶ 61,029, at P 1, 6, n.2, n.8 
(2007); Midwest Independent Transmission System Operator, Inc., 112 FERC ¶ 61,211, 
at P10 (2005); and Golden Valley Power Co., 114 FERC ¶ 61,212, at P6 (2006).    

110 Order No. 672, FERC Stats. & Regs. ¶ 31,204 at P 376-378. 
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difference is that in Order No. 729, the Commission was addressing the scope of its 
authority to direct audits of available transfer capability, capacity benefit margin and 
transfer reliability margin implementation documents, not of its authority to direct 
modifications to the Reliability Standards themselves.  NERC is correct that in that Order 
No. 729, the Commission clarified that the audits are not intended to address the 
competitive effects of the MOD Reliability Standards, and that the ERO’s statutory 
functions are properly focused on the reliability of the Bulk-Power System.111  However, 
the Commission did not consider, nor was it asked to consider, limiting the scope of 
Reliability Standards to areas that have no interaction with markets.  A second difference 
is that in Order No. 693 the Commission determined that the FAC-008 limiting element 
proposal had a reliability objective, while in Order No. 729 it found that the MOD-001-1 
documents proposal relating to audits did not.    

72. Additionally, we are not persuaded that the limiting element directive should be 
reversed on the merits.  Although NERC correctly observes that the directive has 
commercial use, the mere fact that a directive has a market-improving component does 
not preclude it from also having a reliability component.   

73. In Order No. 693, the Commission directed NERC to modify FAC-008-1 to 
require that transmission owners and generator owners calculate the increase in capacity 
if the first-limiting element is removed only for those facilities for which thermal ratings 
cause:  (1) an Interconnection Reliability Operating Limit; (2) a limitation of Total 
Transfer Capability; (3) an impediment to generation deliverability; or (4) an impediment 
to service to major cities or load pockets.112  These are examples where knowledge of the 
first and second limiting components and their ratings are critical to ensuring the reliable 
transfer of power from generation sources to major areas of the country.  The 
Commission did not require calculation and communication about next limiting elements 
for other facilities. 

74. The directive to modify FAC-008-1 to require that transmission owners and 
generator owners identify the second-most limiting element, and the resulting increase in 
capacity if the first-limiting element is removed, as affirmed in the March 18 Order, 
serves important reliability goals.  Accurate facility ratings (i.e., the megawatt, voltage, or 
stability limit of transmission lines, transformers and other transmission-related facilities) 
are critical to the reliable operation of the Bulk-Power System.  Facility ratings are used 
to assess the performance of the transmission system against planned and actual loading 
conditions for all time frames and contingencies.  These assessments allow entities to 
determine the appropriate reliability actions to take in a variety of time frames.  Ratings 

                                              
111 Order No. 729, 129 FERC ¶ 61,155 at P 106, 109. 

112 Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 756. 
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information may be applied to real time, next day, and seasonal operation, and can enable 
pre-contingency action that will ensure continued reliable operation of the Bulk-Power 
System or reduce future risks to reliable operation.  This is particularly true with respect 
to knowledge of most limiting elements (i.e., the weakest link in a chain), as well as with 
respect to next-limiting elements (i.e., the second weakest link in that chain).  

75. As discussed in detail below, identification of the most limiting component(s) and 
the increase in rating if the first-most limiting component is no longer the most limiting 
component serves a reliability purpose by enhancing or improving:  (i) operator 
knowledge, (ii) planning for real-time operation, (iii) information sharing and 
coordination, and (iv) long-term planning. 

76. In order to determine facility ratings, entities must identify the most limiting 
component that comprises the facility,113 based on a validated methodology that 
considers the specific characteristics and ratings of all of the components to determine 
their limits for a range of ambient conditions, including if and for what duration these 
limits can be exceeded.114  This is, in part, because the limiting element upon which a 
facility rating is based can change under different operating conditions.  For example, a
underground high voltage cable may be the limiting element for continuous ratings, but 
disconnect switch may be the limiting element for a four-hour emergency rating.  With 
heavy power flows from generators through critical facilities to load, contingency 
conditions could reveal a thermal overload above the normal rating of the first limiting 
component of one of these facilities.  However, that component also likely has a 
documented short time rating that could sustain the overload.  If the second-most limitin
component does not afford much increase in rating above the first, and its overlo
result in the unintended removal of the facility from service (i.e., a relay or other 
protection system component that trips a facility out of service due to the overload), the 
prior identification of this second limiting component could alter the mitigation pla
avoid relay operations that trip facilities out-of-service, and thus potentially prevent a
cascadin
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g event.  

                                             

77. Information about the increase in rating if the first-most limiting component of a 
facility is removed allows operation planners to better assess the risks associated with 
circuit loadings and to take appropriate action prior to real time operation.115  Operators 
can directly input these limiting component ratings into their real-time contingency 
analyses and around-the-clock monitoring, helping the operators to understand what 

 
113 Id.     

114 See Blackout Report at 162. 

115 Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 755. 
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components are causing the limits.  Operators can use this information to identify 
appropriate measures to mitigate contingencies.116  When a contingency does occur, 
operation planners and operators are required to immediately identify and assess the new 
worst contingencies, and make any adjustments necessary to maintain a reliable system 
given the new operating conditions.117  An operator’s assessment of new operating 
conditions is improved by identifying the next limiting component and factoring that 
limitation into contingency analysis and developing reliable operating plans.  These 
adjustments may be made for real-time operations, or for whatever period the 
contingency is expected to exist.   

78. As the Final Blackout Report recognized, there is a lack of adequate criteria for 
identifying critical facilities whose operating status could affect the reliability of 
neighboring systems, causing uncertainty about which facilities should be monitored.118  
Identifying and documenting both the second-most limiting component and the increase 
in rating if the first-most limiting component is removed will help reliability coordinators 
identify the facilities that need to be monitored by the reliability coordinator for the 
region in which the facility is located as well as by one or more neighboring reliability 
coordinators, across a range of ambient conditions, where the second-most limiting 
component’s rating could affect the coordinated operation and monitoring needs of the 
critical facility.119 

                                              
116 Numerous events can occur that are not in an entity’s long range plan, such as 

long term forced outages of generation, droughts that threaten to limit or eliminate the 
output from multiple generators, or sudden transmission or generation failures or 
retirements.  Identifying the first and second most limiting components ahead of time 
allows for appropriate analysis and contingency planning to be conducted either before an 
event, or very promptly following events that were unanticipated.    

117 Reliability entities must ensure that if a contingency occurs, the system will 
remain operational and safe, and where it can once again withstand the next-worst single 
contingency without violating thermal, voltage, or stability limits.  See Reliability 
Standard TPL-002-0 (pertaining to system performance following the loss of a single 
bulk electric system element); see also Blackout Report at 9. 

118 See Blackout Report at 163. 

119 Several approved Reliability Standards address the communication and 
consideration of ratings information.  Among others, FAC-009-1 requires the 
communication of ratings information, IRO-003-2 requires reliability coordinators to 
maintain wide area view including of neighboring reliability coordinator areas, and IRO-
005-2 requires reliability coordinators to monitor parameters that impact their own and 
neighboring reliability coordinator areas. 
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79. In Order No. 693, the Commission stated that requiring the most limiting 
component(s) to be identified and the increase in rating if the first most limiting 
component was no longer limiting would provide additional transparency thus  enhancing 
reliability by providing operators information that will allow them to better assess the 
risks associated with circuit loadings.120  Order No. 693 further clarified that the directive 
is not for the purpose of requiring entities to invest in new facilities or share market 
information.121  As we stated then, “When the transmission operators know which 
component within the transmission element is limiting they have more information to 
inform their decisions about how to provide for the Reliable Operation of the Bulk-Power 
System.”122  For example, when unanticipated seasonal needs can be met at lowest cost to 
preserve beneficial reliability margins, the information required to support that decision-
making process (i.e., identification of the limiting component(s) and the increase in rating 
if the first-most limiting component is no longer the most limiting component) serves a 
fundamental reliability purpose.123  

80. As we have explained here and in Order No. 693, our directive requiring NERC to 
modify FAC-008-1 to require that transmission owners and generator owners identify the 
second-most limiting component, and the resulting increase in capacity if the first-
limiting component is removed, serves a reliability goal.  In developing a modification to 
comply with this directive, the ERO has discretion, to the extent possible, to develop the 
modification in such a way that it efficiently and effectively achieves the reliability 
purposes we have described here without unnecessarily placing commercial information 
at risk.   

                                              
120 Order No. 693, FERC Stats. & Regs. ¶ 31,242 at P 755, 761. 

121 Id. P 757. 

122 Id.  

123 In real time or next day operations, there may be other events that cause 
operators in one area to become short of transmission capabilities, including any of the 
four reasons identified in Order No. 693.  In all cases, knowledge of the limiting element 
and the additional capability that could be available is essential to identify plans that limit 
or eliminate the need to shed firm load.  For example, a transmission operator may know 
that the first-most limiting component on a line is an easily replaceable component with a 
de minimis replacement cost and which will not fail even if the line is loaded above its 
published rating.  However, if that component will suffer some reduction in strength or 
life of the asset as a result of being overloaded, depending on the specific circumstances, 
the transmission operator may still choose to operate the line above its rating to gain 
additional capability during a peak season; i.e., summer, and then replace the limiting 
component when maintenance is easier to schedule. 
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C. Rehearing of the Deadline to Comply with the Commission’s Directive 

  1. Request for Rehearing 

81. The Georgia Corporations request rehearing of the March 18 Order on the basis 
that the time limit established by the Commission for fully complying with the directive 
to modify FAC-008-1—no later than 90 days from the date that the Commission issues 
an order on NERC’s proposed revisions to its Rules of Procedure—fails to provide 
NERC with an opportunity to meaningfully evaluate the modification or to balance 
stakeholder interests, as required by Order No. 672.  The Georgia Corporations further 
argue that the deadline fails to give the appropriate deference to NERC’s technical 
expertise, as required by section 215(d)(2) of the FPA.124   

2. Commission Determination 

82. We deny rehearing and reject the Georgia Corporations’ claim that the time limit 
established by the Commission for fully complying with the directive to modify FAC-
008-1 fails to provide NERC with an opportunity to meaningfully evaluate the 
modification, exercise its technical expertise, or balance stakeholder interests.  The 
Commission required the modifications in Order No. 693, which was over three years 
ago.  Additionally, NERC has already examined the issues involved with all three 
required modifications through its Standards Development Process during its attempt to 
comply in December 2008.  That stated, in recognition of the issues that the ERO was 
required to consider, and of the technical conference held on July 6, 2010, the 
Commission extended the time to comply by a total of 180 days, so that the total time 
allowed for compliance with this directive is now 360 days from the date of the March 18 
Order.125  

D. Request for a Stay and Technical Conference 

  1. NERC’s Petition 

83. In the March 18 Order, the Commission directed NERC to propose changes to its 
Rules of Procedure and to fully comply with a previous Commission directive to modify 
FAC-008-1.  NERC requests that the Commission stay both directives and convene a 
public conference to consider general issues pertaining to the Commission’s prospective 
implementation of section 215 of the FPA and technical issues associated with the 
Commission’s directive to modify Reliability Standard FAC-008-1.   
                                              

124 Georgia Corporations at 12. 

125 See North American Electric Reliability Corp., 131 FERC ¶ 61,237 and Notice 
of Extension of Time, Docket No. RR09-6-000, (August 19, 2010). 
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84. NERC claims that an outside reader of the reliability-related orders approved at 
the March 2010 Commission meeting would conclude that the Commission “intends a 
significant shift in the way it implements Section 215 and relates to NERC as the 
ERO.”126  NERC explains that the Commission issued orders directing fundamental 
changes to the Standards Development Process and the penalty assessment process, 
requiring NERC to complete changes to two Reliability Standards in short timeframes, 
proposing to remand Reliability Standards, and proposing to reject NERC’s interpretation 
of a Reliability Standard.  NERC states that there has been little discussion about the 
fundamental issues pertaining to how the Commission expects to relate to NERC as the 
ERO, and that the Commission should convene a technical conference to provide the 
Commission, NERC, and stakeholders with the opportunity to discuss these matters.127  
NERC states that if the Commission does not intend to work a significant shift in the way 
it relates to NERC, a conference would still be beneficial because it would provide an 
opportunity for all interested parties to reach a common understanding or at least 
recognize and understand their differences.128         

85.  In addition to requesting a public conference, NERC requests that the 
Commission stay its directives in the March 18 Order.  NERC states that the test for 
determining whether to grant a stay is whether:  (1) the moving party will suffer 
irreparable injury without the stay; (2) issuing the stay will substantially harm other 
parties; and (3) the stay is in the public interest.129   

86. NERC claims that it will suffer irreparable injury without the stay because the 
Commission is “narrowly-prescribing directives that exempt any alternative means of 
compliance” and therefore “essentially undermining NERC’s ability to serve as the ERO 
under Section 215.”  NERC adds that the Commission’s directive “directly challenges 
NERC’s authority to write standards” and could undermine the acceptance of NERC 
Reliability Standards in Canada.  

87. NERC argues that issuing the stay will not substantially harm any other party, but 
will, instead, provide NERC and other parties with the opportunity to evaluate the 
Commission’s required modification to FAC-008-1 to determine if it is in the best 

                                              
126 NERC at 17. 

127 Id. 

128 Id. at 18.  The Georgia Corporations agree with NERC’s request for a public 
conference and suggest public workshops similar to those utilized in the Commission’s 
development of the Penalty Guidelines as an alternative or supplement. 

129 Id. 
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interest of continent-wide reliability.  NERC states that, in its technical judgment, 
granting the motion for a stay and agreeing to a public conference to discuss the technical 
issues related to the Commission’s required modification will not pose a risk to Reliable 
Operation of the Bulk-Power System, as it is defined in section 215(a)(4) of the FPA.   

88. Finally, NERC argues that granting a stay is in the public interest because the 
Commission’s required modification to FAC-008-1 conflicts with Order No. 729 and 
NERC should have the opportunity to consider the modification and develop a proposal 
that is best for the Reliable Operation of the Bulk-Power System.  

2. Commission Determination 

89. NERC’s request for a conference is moot as a result of the Commission’s July 6, 
2010 reliability technical conference in Docket No. AD10-14-000.  We deny NERC’s 
request for a stay.  The Commission respects NERC’s authority to develop Reliability 
Standards and its ability to serve as the ERO.130  However, we are requiring that NERC 
ensure that it can effectively serve as the ERO by directing it to propose a mechanism 
designed to ensure that it can comply with Commission directives to submit a new or 
modified Reliability Standard pursuant to section 215(d)(5) of the FPA.  Thus, we 
disagree with NERC’s claim that it will suffer irreparable injury without a stay.  We also 
find that NERC has not carried its burden of showing that a stay is in the public interest.  
As we explain above, the Commission’s required modification does not conflict with 
Order No. 729.  The Commission initially required the modifications in Order No. 693 
and NERC has already examined the issues in the Standards Development Process.  
Additionally, the deadline for NERC to submit a proposed modification to FAC-008 is 90 
days after the Commission issues an order acting on NERC’s proposed revisions to the 
Standards Development Process.  Given that NERC is first required to submit to the 
Commission a petition with proposed revisions to its Standards Development Process in 
December 2010, and such petition will be subject to notice and comment before the 
Commission issues an order on the petition, we are not persuaded that NERC needs more 
time to consider the Commission’s required modifications to FAC-008-1.  While we deny 
NERC’s request for a stay, we recognize the need for a continued dialogue between 
NERC, the Commission, international regulators, and the industry with respect to our 
shared responsibilities to provide for the reliable operation of the Bulk-Power System.  
We commit to maintaining an open dialogue and look forward to future discussions.  

  

                                              
130 Indeed, in the order on the ERO’s three-year performance assessment, being 

issued concurrently with this order in Docket No. RR09-7-000, the Commission found 
that NERC continues to satisfy the statutory and regulatory criteria for ERO certification. 
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The Commission orders: 
 

(A) The requests for rehearing and clarification are hereby denied. 
 

(B) The request for a stay is hereby denied. 
 
 
By the Commission. 
 
( S E A L ) 
 
 
 

Kimberly D. Bose, 
Secretary. 
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