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1. On July 17, 2014, the Commission issued an order accepting, subject to a further 
compliance filing,1 the New York Independent System Operator, Inc.’s (NYISO) and the 
New York Transmission Owners’2 (together, Filing Parties) compliance filing made to 

  

                                              
1 N.Y. Indep. Sys. Operator, Inc., 148 FERC ¶ 61,044 (2014) (Second Compliance 

Order). 

2 The New York Transmission Owners comprise Central Hudson Gas & Electric 
Corporation, Consolidated Edison Company of New York, Inc., Long Island Lighting 
Company d/b/a the Long Island Power Authority (LIPA), New York Power Authority, 
New York State Electric & Gas Corp., Niagara Mohawk Power Corp. d/b/a National 
Grid, Rochester Gas & Electric Corp., and Orange & Rockland Utilities, Inc.  The Filing 
Parties note that LIPA and New York Power Authority, as transmission owners not 
subject to the Commission’s jurisdiction under section 205 of the Federal Power Act 
(FPA), have voluntarily participated in the development of the Filing Parties’ filing. 
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comply with the local and regional transmission planning and cost allocation 
requirements of Order No. 10003 and the Commission’s April 18, 2013 order.4 

2. On August 18, 2014, the New York State Public Service Commission (New York 
Commission), the New York Transmission Owners, LS Power Transmission, LLC and 
LSP Transmission Holdings, LLC (collectively LS Power), and the Long Island Power 
Authority and Long Island Lighting Company (collectively LIPA) submitted timely 
requests for rehearing of the Second Compliance Order. 

3. On September 15, 2014, the Filing Parties submitted, pursuant to section 206 of 
the Federal Power Act (FPA),5 revisions to NYISO’s Open Access Transmission Tariff 
(OATT) and Market Administration and Control Area Services Tariff (Services Tariff) to 
comply with the Commission’s directives in the Second Compliance Order.  In this order, 
we grant, in part, and deny, in part, the requests for rehearing.  We also accept the Filing 
Parties’ compliance filing, subject to further compliance, as discussed below.   

I. Background 

4. In Order No. 1000, the Commission adopted a package of reforms addressing 
transmission planning and cost allocation that, taken together, are designed to ensure that 
Commission-jurisdictional services are provided at just and reasonable rates and on a 
basis that is just and reasonable and not unduly discriminatory or preferential.  In 
particular, regarding regional transmission planning, Order No. 1000 amended the 
transmission planning requirements of Order No. 8906 to require that each public utility 
transmission provider:  (1) participate in a regional transmission planning process that 

                                              
3 Transmission Planning and Cost Allocation by Transmission Owning and 

Operating Public Utilities, Order No. 1000, FERC Stats. & Regs. ¶ 31,323 (2011), order 
on reh’g, Order No. 1000-A, 139 FERC ¶ 61,132, order on reh’g and clarification, Order 
No. 1000-B, 141 FERC ¶ 61,044 (2012), aff’d sub nom. S.C. Pub. Serv. Auth. v. FERC, 
762 F.3d 41 (D.C. Cir. 2014). 

4 N.Y. Indep. Sys. Operator, Inc., 143 FERC ¶ 61,059 (2013) (First Compliance 
Order).  

5 16 U.S.C. § 824e (2012). 

6 Preventing Undue Discrimination and Preference in Transmission Service, 
Order No. 890, FERC Stats. & Regs. ¶ 31,241, order on reh’g, Order No. 890-A, FERC 
Stats. & Regs. ¶ 31,261 (2007), order on reh’g, Order No. 890-B, 123 FERC ¶ 61,299 
(2008), order on reh’g, Order No. 890-C, 126 FERC ¶ 61,228, order on clarification, 
Order No. 890-D, 129 FERC ¶ 61,126 (2009). 
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produces a regional transmission plan; (2) amend its OATT to describe procedures for the 
consideration of transmission needs driven by public policy requirements established by 
local, state, or federal laws or regulations in the local and regional transmission planning 
processes; and (3) remove federal rights of first refusal from Commission-jurisdictional 
tariffs and agreements for certain new transmission facilities. 

5. The regional cost allocation reforms in Order No. 1000 also required each public 
utility transmission provider to set forth in its OATT a method, or set of methods, for 
allocating the costs of new regional transmission facilities selected in a regional 
transmission plan for purposes of cost allocation.  Order No. 1000 also required that each 
cost allocation method adhere to six cost allocation principles. 

6. On October 11, 2012, the Filing Parties jointly submitted revisions to  
Attachment Y of the NYISO OATT to comply with the local and regional transmission 
planning and cost allocation requirements of Order No. 1000.  On April 18, 2013, the 
Commission accepted the Filing Parties’ initial compliance filing, subject to 
modifications.7    

7. On October 15, 2013, the Filing Parties jointly submitted additional revisions  
to Attachment Y of the NYISO OATT to comply with the First Compliance Order 
(October 2013 Filing).  On July 17, 2014, the Commission accepted, subject to further 
compliance, the Filing Parties’ filing made to comply with the Commission’s First 
Compliance Order.8 

II. Requests for Rehearing or Clarification – Docket No. ER13-102-005 

8. The New York Commission and the New York Transmission Owners request 
rehearing of the Commission’s finding that the NYISO Board of Directors may elect not 
to select a transmission solution proposed in the public policy transmission planning 
process under certain limited circumstances.9  In the alternative, the New York 
Transmission Owners ask the Commission to clarify that NYISO must develop specific 
criteria or standards for the NYISO Board to consider when exercising its discretion not 
to select a transmission solution in the public policy transmission planning process.10  
                                              

7 First Compliance Order, 143 FERC ¶ 61,059.  

8 Second Compliance Order, 148 FERC ¶ 61,044. 

9 New York Commission Request for Rehearing at 1-2, 5-8; New York 
Transmission Owners Request for Rehearing and Clarification at 11-14. 

10 New York Transmission Owners Request for Rehearing and Clarification  
at 14-16. 
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Additionally, the New York Transmission Owners request that the Commission clarify 
the scope of transmission facilities that would fall within the term upgrade under the 
NYISO OATT.11  In its request for rehearing, LS Power asserts that the Commission 
erred by finding that NYISO sufficiently considers cost through the evaluation and 
selection criteria utilized in the regional transmission planning process.12  In addition, LS 
Power contends that the Commission erred when it accepted NYISO’s proposal to select 
a transmission solution in the regional transmission plan for purposes of cost allocation 
while also, under certain circumstances, triggering a backstop transmission solution.13  
LS Power also asks the Commission to clarify the dates by which NYISO must submit to 
the Commission certain pro forma agreements that NYISO expects to require from 
transmission developers.14  LIPA conditionally requests rehearing of the Commission’s 
decision not to accept LIPA’s proposed amendments to the NYISO OATT.  LIPA notes 
that it will continue to work with NYISO and the New York Transmission Owners to 
ensure the proposed amendments are included in NYISO’s compliance filing.15  

9. On September 2, 2014, NYISO filed an answer to the requests for rehearing.   

III. Compliance Filings – Docket Nos. ER13-102-006 

10. Notice of the Filing Parties’ compliance filing was published in the Federal 
Register, 79 Fed. Reg. 56,575 (2014), with interventions and protests due on or before 
October 6, 2014.  Protests and comments were filed in response to the Filing Parties’ 
compliance filing by the New York Commission, LS Power, and LIPA.  On October 20, 
2014, NYISO filed an answer to the protests.  On November 3, 2014, LS Power filed an 
answer to NYISO’s October 20, 2014 answer. 

                                              
11 New York Transmission Owners Request for Rehearing and Clarification  

at 17-18. 

12 LS Power Request for Rehearing and Clarification at 6. 

13 Id. at 9-14. 

14 Id. at 2. 

15 LIPA Request for Rehearing at 2.  
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IV. Discussion 

A. Procedural Matters 

11. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R. 
§ 385.213(a)(2) (2014), prohibits an answer to a protest or an answer unless otherwise 
ordered by the decisional authority.  We will accept the answers filed in Docket  
No. ER15-102-006 because they have provided information that assisted us in our 
decision-making process. 

12. Rule 713(d)(1) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.   
§ 385.713(d)(1) (2014), prohibits an answer to a request for rehearing.  Accordingly, the 
Commission rejects the answer filed by NYISO in Docket No. ER15-102-005.   

B. Substantive Matters 

13. We grant, in part, and deny, in part, the requests for rehearing or clarification, as 
discussed more fully below.  We also find that the Filing Parties’ compliance filing 
partially complies with the directives in the Second Compliance Order.  Accordingly, we 
accept the Filing Parties’ compliance filing to be effective January 1, 2014, subject to a 
further compliance filing, as discussed below.  We direct the Filing Parties to submit the 
compliance filing within 30 days of the date of issuance of this order. 

1. Overview of NYISO Transmission Planning Process 

14. NYISO’s regional transmission planning process, the Comprehensive System 
Planning Process, consists of four components:  (1) a local transmission planning 
process; (2) a reliability transmission planning process; (3) an economic transmission 
planning process; and (4) a public policy transmission planning process.16  The 
Comprehensive System Planning Process begins with the local transmission planning 
process, during which each Transmission Owner17 with a transmission district18 in  

                                              
16 See First Compliance Order, 143 FERC ¶ 61,059 at PP 31-32 & n.41 (citing 

October 11, 2012 Compliance Filing at 7-10). 

17 Transmission Owner is defined in the NYISO OATT as “the public utility or 
authority (or its designated agent) that owns facilities used for the transmission of Energy 
in interstate commerce and provides Transmission Service under the Tariff.”  NYISO 
OATT, Definitions-T § 1.2.  Transmission Owner is defined in the NYISO Agreement as 
“[a]n entity that owns, controls and operates facilities in New York State used for the 
transmission of Energy in interstate commerce.  A Transmission Owner must own,  

individually or jointly, at least 100 circuit miles of 115 kV or above in New York State 
(continued ...) 
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New York develops a local transmission plan.19  The reliability, economic, and public 
policy transmission planning processes stem from the transmission needs and solutions 
identified and evaluated during the local transmission planning process.20 

15. To develop local transmission plans, each Transmission Owner that has a 
transmission district conducts an individual local transmission planning process that 
requires the Transmission Owner to consider market participants’ and other parties’ 
comments and to explain any modifications it makes to its local transmission plan in 
response to such comments.21  NYISO reviews each Transmission Owner’s local 
transmission plan to identify any alternative solutions proposed to meet transmission 
needs driven by reliability needs, congestion, or public policy requirements of the  
New York Control Area region more efficiently or cost-effectively than solutions 
proposed in the Transmission Owner’s local transmission plan.22 

16. NYISO then utilizes the local transmission plans in the regional reliability 
transmission planning process as inputs into the base case of the Reliability Needs 
Assessment – the process by which NYISO, in consultation with all interested parties, 
identifies reliability transmission needs over a ten year horizon.23  NYISO solicits and 
evaluates solutions proposed to address the Reliability Needs24 identified in the 
                                                                                                                                                  
and has become a signatory to the ISO/TO Agreement.”  NYISO Agreement, Art. 1 
(Definitions). 

18 Transmission district refers to the “geographic area served by the [i]nvestor-
[o]wned Transmission Owners and the Long Island Power Authority, as well as the 
customers directly interconnected with the transmission facilities of the Power Authority 
of the State of New York.”  NYISO OATT, Attachment Y, § 1.20.  

19 NYISO OATT, Attachment Y, §§ 31.1.1, 31.2.1.   

20 See Second Compliance Order, 148 FERC ¶ 61,044 at P 18. 

21 NYISO OATT, Attachment Y, § 31.2.1; see also First Compliance Order,  
143 FERC ¶ 61,059 at P 46.  

22 NYISO OATT, Attachment Y, § 31.2.1.1.3.  

23 Id. § 31.2.3. 

24 A Reliability Need is defined in the NYISO OATT as “a condition identified by 
[NYISO] [during the Reliability Needs Assessment] as a violation or potential violation 
of one or more Reliability Criteria.”  NYISO OATT, Attachment Y, § 31.1.1 
(Definitions). 
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Reliability Needs Assessment and reports the results of its analyses in the Comprehensive 
Reliability Plan.25  For each identified Reliability Need, NYISO solicits:  (1) a 
regulated26 backstop solution (i.e., a solution that the Responsible Transmission Owner27 
proposes for selection in the regional transmission plan for purposes of cost allocation); 
(2) alternative regulated solutions (i.e., solutions a nonincumbent Transmission Owner or 
Other Developer28 proposes for selection in the regional transmission plan for purposes 
of cost allocation); and (3) market-based solutions (i.e., solutions a Transmission Owner 
or Other Developer proposes but not for selection in the regional transmission plan for 
purposes of cost allocation).29  NYISO then evaluates the proposed solutions with a 

                                              
25 See First Compliance Order, 143 FERC ¶ 61,059 at P 33 (citing October 11, 

2013 Compliance Filing at 12). 

26 The term “regulated” refers to a transmission solution for which the proponent 
seeks to obtain regional cost allocation.  See First Compliance Order, 143 FERC ¶ 61,059 
at P 32 & n.45; October 15, 2013 Compliance Filing at ii n.8 (explaining that a regulated 
solution refers to a transmission solution for which the developer is seeking to obtain 
regional cost allocation through the NYISO OATT or a non-transmission solution for 
which the developer is seeking to obtain regional cost allocation through the appropriate 
state agency).  

27 Responsible Transmission Owner is defined as “[t]he Transmission Owner or 
Transmission Owners designated by [NYISO], pursuant to section 31.2.4.2, to prepare a 
proposal for a regulated backstop solution to a Reliability Need or to proceed with a 
regulated solution to a Reliability Need.  The Responsible Transmission Owner will 
normally be the Transmission Owner in whose Transmission District [NYISO] identifies 
a Reliability Need.”  NYISO OATT, Attachment Y, § 31.1.1 (Definitions). 

28 Other Developers are defined in NYISO’s OATT as “[p]arties or entities 
sponsoring or proposing to sponsor regulated economic projects, transmission solutions 
driven by [p]ublic [p]olicy [r]equirements, or regulated solutions to Reliability Needs 
who are not Transmission Owners.”  NYISO OATT, Attachment Y, § 31.1.1 
(Definitions). 

29 NYISO OATT, Attachment Y, § 31.2.4.3 (providing that NYISO shall “request 
market based responses from the market place”).  According to NYISO’s Comprehensive 
Reliability Planning Process Manual, “market-based project developers obtain revenues 
through the NYISO’s energy and capacity markets, ancillary services sales, and bilateral 
contracting arrangements.”  See NYISO, Comprehensive Reliability Planning Process 
Manual at 6-2. 
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preference for market-based solutions to remedy reliability transmission needs.30  If 
NYISO determines that neither market-based nor regulated proposals can satisfy the 
reliability needs by the need date, NYISO will decide whether a Gap Solution31 is 
necessary and will also request the Responsible Transmission Owner to seek a Gap 
Solution, which may include generation, transmission, or demand side resources.32  The 
results of NYISO’s evaluation of proposed solutions are incorporated into the 
Comprehensive Reliability Plan, which, like the Reliability Needs Assessment, is subject 
to stakeholder and Market Monitoring Unit review and comment as well as approval by 
the NYISO Board of Directors (NYISO Board).33   

17. Following the reliability transmission planning process, NYISO conducts the 
economic and public policy transmission planning processes.34  NYISO’s economic 
transmission planning process is a two phase process through which NYISO identifies 
factors that may produce or increase congestion and evaluates projects proposed to 
reduce congestion.  Specifically, in Phase I, NYISO develops the Congestion Analysis 
and Resource Integration Study and prepares, with review and comment by interested 
parties, a draft report that discusses NYISO’s assumptions and inputs, and the results of  

the analysis.35  In Phase II, NYISO evaluates specific projects, including market-based or 
regulated solutions proposed by New York Transmission Owners and Other 
Developers.36   

                                              
30 See NYISO OATT, Attachment Y, § 31.2.7 (providing that “if [NYISO] 

determines that a market-based solution will not be available in time to meet a Reliability 
Need, and finds that it is necessary to take action to ensure reliability, it will state in the 
[Comprehensive Reliability Plan] that implementation of a regulated solution (regulated 
backstop or alternative regulated solution) is necessary”). 

31 A Gap Solution is defined as “[a] solution to a Reliability Need that is designed 
to be temporary and to strive to be compatible with permanent market-based proposals.  
A permanent regulated solution, if appropriate, may proceed in parallel with a Gap 
Solution.”  NYISO OATT, Attachment Y, § 31.1.1 (Definitions). 

32 Id. § 31.2.10. 

33 First Compliance Order, 143 FERC ¶ 61,059 at P 37 & n.61 (citing NYISO 
OATT, Attachment Y, § 31.2.6). 

34 Id. PP 38-39, 92 n.174. 

35 First Compliance Order, 143 FERC ¶ 61,059 at P 39; NYISO OATT, 
Attachment Y, § 31.3.1 (Congestion Assessment and Resource Integration Study for 
(continued ...) 
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18. In its review of project proposals, NYISO completes a benefit-cost analysis for all 
types of solutions in coordination with stakeholders and uses a metric that evaluates the 
cost of the project compared to the total New York Control Area-wide production cost 
reduction that it would provide.37  Proposed transmission solutions are eligible to be 
included in the regional transmission plan for purposes of cost allocation if the proposed 
project provides benefits in excess of its costs over the ten years from the expected date 
of service, costs at least $25 million, and receives a positive vote from at least 80 percent 
of the designated beneficiaries determined on the basis of savings in zonal load payments 
or location-based marginal pricing.38 

19. NYISO’s public policy transmission planning process includes the identification 
of transmission needs driven by public policy requirements and the evaluation of 
transmission solutions proposed to address those transmission needs driven by public 
policy requirements identified for evaluation.  NYISO provides a 60-day period for 
stakeholders and other interested parties to submit, or NYISO on its own initiative to 
identify, proposed transmission needs that are being driven by public policy 
requirements.39  At the conclusion of the 60-day period, NYISO posts all submittals on 
its website and submits them to the New York State Department of Public Service 
(NYDPS) and the New York Commission for consideration.  With input from interested 
parties and NYISO, the NYDPS reviews the proposed transmission needs, identifies the 
transmission needs for which transmission solutions should be requested and evaluated,40 
and issues a written statement with an explanation of why certain transmission needs 

                                                                                                                                                  
Economic Planning); NYISO, NYISO Tariffs, MST, Attachment O (Market Monitoring 
Unit), § 30.4.6.8.5 (7.0.0) (providing that the draft report is reviewed in the NYISO 
stakeholder process, evaluated by the Market Monitoring Unit, and approved by the 
NYISO Board). 

36 First Compliance Order, 143 FERC ¶ 61,059 at PP 38-41; NYISO OATT, 
Attachment Y, § 31.3.2 ([Congestion Assessment and Resource Integration Study] 
Review Process and Actual Project Proposals) (2.0.0). 

37 NYISO OATT, Attachment Y, §§ 31.3.2.4, 31.5.4.3 (Project Eligibility for Cost 
Allocation). 

38 Id. §§ 31.5.4.3, 31.5.4.6. 

39 Id. § 31.4.2.  

40 Id. § 31.4.2.1. 
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driven by public policy requirements were identified for further evaluation and why 
transmission solutions to other suggested transmission needs should not be evaluated.41  

20. NYISO then provides a 60-day period during which both Transmission Owners 
and Other Developers may propose specific transmission solutions to address the 
transmission needs driven by public policy requirements identified for further 
evaluation.42  NYISO evaluates the proposed solutions with stakeholder input and 
prepares a report that identifies the assumptions, inputs, and methodologies that NYISO 
used, including the results of NYISO’s analyses.43  This report is subject to stakeholder 
and Market Monitoring Unit review and comment as well as approval by the NYISO 
Board.44 

2. Transmission Developer Agreements 

a. Second Compliance Order 

21. In the Second Compliance Order, the Commission accepted the Filing Parties’ 
proposed enrollment process by which entities, including non-public utility transmission 
providers, make the choice to become part of the NYISO transmission planning region.45  
The Commission noted that the Filing Parties’ revisions “specify that an interested entity 
may enroll in NYISO’s transmission region to fully participate in NYISO’s governance  

process by becoming a party to NYISO’s Independent System Operator Agreement.”46 
NYISO had noted in a supplemental filing that it was “developing agreements it expects 
to require in implementing” the revised regional transmission planning process, 
specifically a pro forma development agreement with a transmission developer selected 

                                              
41 Id. § 31.4.2.1. 

42 Id. § 31.4.3.1.   

43 First Compliance Order, 143 FERC ¶ 61,059 at P 99; NYISO OATT, 
Attachment Y, §§ 31.4.8.2 (ISO Selection of More Efficient or Cost Effective Regulated 
Transmission Solution to Satisfy Public Policy Transmission Need), 31.4.10 (Public 
Policy Transmission Planning Report).  

44 Id. § 31.4.10.  

45 Second Compliance Order, 148 FERC ¶ 61,044 at P 38.   

46 Id. P 33 (citing NYISO OATT, Attachment Y, § 31.1.7; see NYISO Agreement, 
Art. 2, § 2.02).  
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to construct a transmission project and a pro forma operating agreement “comparable to 
the Agreement between [NYISO] and Transmission Owners – for a non-incumbent 
developer to execute upon its transmission project entering into service.”47  However, 
NYISO did not propose such agreements and the Commission did not address them in the 
Second Compliance Order. 

b. Request for Clarification 

i. Summary of Request for Clarification 

22. LS Power states that it “does not oppose the concept of a pro forma development 
agreement or a pro forma operating agreement,” but asserts that the Commission must 
clarify that both agreements must be filed with the Commission.  LS Power adds that 
such agreements should be filed “within 60 days of the Commission’s Order.”48  LS 
Power claims that the Commission has consistently required such agreements to be filed, 
adding that “their Commission approved content must be known before submission of 
developer qualifications, or at the very least the first NYISO planning process proposal 
window.”49 

ii. Commission Determination 

23. We grant LS Power’s request for clarification and find that, consistent with prior 
Commission orders, because the Filing Parties propose to require a contractual agreement 
between the transmission developer and NYISO for transmission projects selected in the 
regional transmission plan for purposes of cost allocation, the Filing Parties must file a 
pro forma contract for this arrangement for the Commission’s review.50  According to the 
Filing Parties’ proposal, the execution of a development agreement between NYISO and 
a transmission developer will significantly impact whether a transmission project selected 
in a regional transmission plan for purposes of cost allocation remains selected in a 
regional transmission plan for purposes of cost allocation.51  The filing of a pro forma 

                                              
47 NYISO, Supplemental Filing, Docket Nos. ER13-102-003 (July 2, 2014). 

48 LS Power Request for Rehearing and Clarification at 2.  

49 Id. 

50 See PJM Interconnection, L.L.C., 142 FERC ¶ 61,214, at P 280 (2013); South 
Carolina Electric & Gas Company, 143 FERC ¶ 61,058, at P 208 (2013); Louisville Gas 
& Elec. Co., 144 FERC ¶ 61,054, at P 229 (2013).   

51 See Filing Parties’ September 15, 2014 Compliance Filing at 9; NYISO OATT, 
Attachment Y, proposed § 31.2.8.1.6.  



Docket Nos. ER13-102-005 and ER13-102-006  - 14 - 

agreement for the Commission’s review is thus necessary to ensure that similarly situated 
transmission developers, whether incumbent transmission owners or nonincumbent 
transmission developers, will be processed in a not unduly discriminatory manner 
consistent with Order No. 1000.  Therefore, we direct the Filing Parties to submit any 
such pro forma agreement for review by the Commission in a compliance filing within  
30 days from the date of the issuance of this order. 

3. Selecting Regional Transmission Projects in the Regional 
Transmission Plan for Purposes of Cost Allocation 

a. Second Compliance Order 

24. In the Second Compliance Order, the Commission found that, for the reliability 
transmission planning process, the Filing Parties’ proposed process to select transmission 
solutions in the regional transmission plan for purposes of cost allocation “partially 
complies with Order No. 1000’s requirement that NYISO have a process to select in the 
regional transmission plan for purposes of cost allocation the more efficient or cost-
effective transmission solutions.”52  The Commission explained that the selection process 
“includes procedures for NYISO to select a regulated transmission solution as the more 
efficient or cost-effective solution.”53  The Commission found that NYISO’s transmission 
planning process provided a two-phase process under which NYISO first would evaluate 
both transmission and non-transmission solutions to determine if they would address a 
specific reliability need.  Second, NYISO would evaluate proposed regulated 
transmission solutions to determine if any is a more efficient or cost-effective 
transmission solution and select that transmission solution in the regional transmission 
plan for purposes of cost allocation, if the Trigger Date54 of any such transmission 
solution will occur within thirty-six months of NYISO presenting the results of the first 
phase of evaluation.55  The Commission noted that NYISO will also indicate in the 
                                              

52 Second Compliance Order, 148 FERC ¶ 61,044 at P 68.    

53 Id. PP 69-70. The Commission noted that in the first phase of the evaluation 
process, “NYISO will evaluate all proposed transmission and non-transmission solutions 
regardless of the resource type and whether the proposing developer seeks regional cost 
allocation” to determine if each proposed solution is viable and sufficient to address the 
transmission need.  Id. P 69. 

54 Trigger Date is defined as “the date by which [NYISO] must request 
implementation of a regulated backstop solution or an alternative regulated solution 
pursuant to section 31.2.8 in order to meet a Reliability Need.”  Second Compliance 
Order, 148 FERC ¶ 61,044 at P 46 n.91 (citing NYISO OATT, Attachment Y, § 31.1.1).  

55 Second Compliance Order, 148 FERC ¶ 61,044 at P 69-70. 
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regional transmission plan, the Comprehensive Reliability Plan, whether a selected 
transmission solution should be triggered.56 

25. The Commission also found that NYISO may continue to trigger a regulated 
backstop solution57 to an identified reliability transmission need where NYISO has 
selected a more efficient or cost-effective transmission solution to that reliability 
transmission need in the regional transmission plan for purposes of cost allocation.58  The 
Commission noted that the provisions allowing NYISO to request a Responsible 
Transmission Owner to provide a regulated backstop solution for an identified reliability 
transmission need have been a component of NYISO’s reliability transmission planning 
process since the Commission accepted NYISO’s filing to establish the comprehensive 
system planning process in 2004.59  The Commission explained that giving NYISO the 
discretion to request a Responsible Transmission Owner to provide a regulated backstop 
solution for an identified reliability transmission need is not inconsistent with Order No. 
1000, as nothing in Order No. 1000 required NYISO to change its existing process that 
allows NYISO to direct an incumbent transmission provider to develop a regulated 
backstop solution for an identified reliability transmission need.60   

26. Further, the Commission found that this separate process is consistent with 
statements the Commission made related to an incumbent transmission provider’s 
reliability obligation and reasonably provides NYISO the ability to ensure that a solution 
is available to timely address a reliability transmission need.61  Further, the Commission 
found that it is reasonable for the transmission developer of a regulated backstop solution 

                                              
56 Id. P 70. 

57 As described in the Second Compliance Order, pursuant to NYISO’s regional 
transmission planning process, NYISO identifies reliability transmission needs, 
designates a Responsible Transmission Owner for each need, and requests the 
Responsible Transmission Owner to develop a regulated backstop solution to that 
reliability transmission need.  The Responsible Transmission Owner will normally be the 
transmission owner in whose transmission district NYISO identifies the reliability 
transmission need.  Second Compliance Order, 148 FERC ¶ 61,044 at PP 18-20.   

58 Second Compliance Order, 148 FERC ¶ 61,044 at P 72.  

59 Id. (citing N.Y. Indep. Sys. Operator, Inc., 109 FERC ¶ 61,372, at PP 2, 34 
(2004)).  

60 Id.  

61 Id. P 74.  
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to be provided with the opportunity to recover costs prudently incurred to meet its 
obligation.62  The Commission also determined that, because the costs of a regulated 
backstop solution will be allocated pursuant to the regional cost allocation method, the 
Responsible Transmission Owner must provide project specific data related to the 
regulated backstop solution when making any future section 205 filing to recover the 
costs of that transmission solution.63   

27. However, the Commission found that the Filing Parties must make further 
revisions to comply with Order No. 1000’s requirements.  The Commission found that it 
was unclear “under what circumstances NYISO will ‘determine[..] prior to or at the 
Trigger Date for the regulated backstop solution that it is necessary for the Responsible 
Transmission Owner to proceed with a regulated backstop solution in parallel with the 
selected alternative regulated transmission solution’ or ‘that it is necessary for the 
Responsible Transmission Owner to proceed with a regulated backstop solution.’”64  
Therefore the Commission required that the Filing Parties propose on compliance 
revisions to explain the circumstances under which NYISO will determine that it is 
necessary for a regulated backstop project to proceed in parallel with the alternative 
regulated solution, and the circumstances under which NYISO will determine that it is 
necessary for the Responsible Transmission Owner to proceed with a regulated backstop 
solution.65   

28. In addition, the Commission found that tying eligibility for cost allocation to 
NYISO triggering the alternative regulated transmission solution, which occurs after 
NYISO selects the transmission facility in the regional transmission plan for purposes of 
cost allocation, was inconsistent with Order No. 1000.66  The Commission explained that 
Order No. 1000 requires each public utility transmission provider to participate in a 
regional transmission planning process that makes each transmission facility selected in 
the regional transmission plan for purposes of cost allocation eligible for such cost 
allocation.67  The Commission determined that the Filing Parties must propose on 
compliance revisions to clarify that, pursuant to the reliability transmission planning 

                                              
62 Id. P 75. 

63 Id. P 76. 

64 Id. at P 75 (citing NYISO OATT, Attachment Y, §§ 31.2.8.1.3, 31.2.8.2.1).  

65 Id. 

66 Id. P 71. 

67 Id. (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 335). 
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process, once NYISO has identified the more efficient or cost-effective regional 
transmission facility in the Comprehensive Reliability Plan, that transmission facility is 
selected in the regional transmission plan for purposes of cost allocation, making the 
transmission developer of that solution eligible to use the regional cost allocation 
method.68 

b. Requests for Rehearing or Clarification 

i. Summary of Requests for Rehearing and 
Clarification 

29. LS Power requests rehearing of the Commission’s decision to allow NYISO to 
trigger a regulated backstop solution to a reliability transmission need if NYISO has 
selected another transmission solution in the regional transmission plan for purposes of 
cost allocation.  LS Power argues that the issue is whether incumbent transmission 
owners may be compensated under the regional cost allocation method when another 
transmission project was selected as the more efficient or cost-effective transmission 
solution, and not whether Order No. 1000 requires NYISO to change its existing policy 
of ensuring a regulated backstop solution is available for reliability transmission needs.69   

30. LS Power asserts that Order No. 1000 prohibits the Filing Parties’ proposal to 
provide cost recovery under the regional cost allocation method to a transmission project  

not selected as the more efficient or cost-effective transmission solution.70  Further, LS 
Power argues, the Commission erred by relying on holdings in Order No. 1000 that 
pertain only to local transmission projects, arguing that the Filing Parties’ proposal would 
trigger an incumbent transmission owner to continue development of a transmission 
solution subject to the regional cost allocation method despite the fact that another 
transmission project and transmission developer have been selected as the more efficient 
or cost-effective alternative.71  Additionally, LS Power asserts that the Commission’s 
finding that the Filing Parties’ proposal allows NYISO to ensure a solution is available to 
timely address a reliability transmission need disregards the Commission holding in 

                                              
68 Id.  

69 LS Power Request for Rehearing and Clarification at 10.  

70 Id. at 10-11 (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323  
at PP 5, 563).  

71 Id. at 11-12.  
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Order No. 1000 that the incumbent transmission owner and the system are adequately 
protected by the mandated provisions regarding reevaluation.72 

31. LS Power also argues that allowing NYISO to trigger a regulated backstop 
solution in parallel with a transmission solution selected in the regional transmission plan 
for purposes of cost allocation “shift[s] to the New York Public Service Commission the 
real decision on which project will move forward,” because both triggered solutions will 
“more forward ‘until a selected alternative regulated solution satisfies certain 
requirements including receipt of Article VII certification.’”73  LS Power argues that if 
the incumbent transmission owner wants to move its transmission project forward, it 
should do so as a local transmission project, billed only to its ratepayers or at the risk of 
its shareholders.74   

ii. Commission Determination 

32. Petitioners argue on rehearing that the Commission erred in finding that NYISO 
may continue to trigger a regulated backstop solution to an identified reliability 
transmission need where NYISO has selected a more efficient or cost-effective 
transmission solution to that reliability transmission need in the regional transmission 
plan for purposes of cost allocation.  In denying rehearing, we confirm the Commission’s 
finding in the Second Compliance Order that allowing NYISO the discretion to request a 
Responsible Transmission Owner to provide a regulated backstop solution for an 
identified reliability transmission need “is not inconsistent with Order No. 1000.”75   

33. In Order No. 1000, the Commission determined that the reforms “are not intended 
to diminish the significance of an incumbent transmission provider’s reliability needs or 
service obligations.”76  The requests for rehearing, by contrast, seek to expand Order  
No. 1000’s reforms, by asserting that Order No. 1000 required NYISO to change its 
existing process that allows NYISO to direct an incumbent transmission provider to 
develop a regulated backstop solution for an identified reliability transmission need.   

                                              
72 Id. at 13.  

73 Id. at 12-13 (internal citations omitted). 

74 Id. at 13 n.35.  

75 Second Compliance Order, 148 FERC ¶ 61,044 at P 72.  

76 Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 262; see also Second 
Compliance Order, 148 FERC ¶ 61,044 at P 74. 
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34. In the Second Compliance Order, the Commission carefully considered similar 
arguments in determining whether it is appropriate to prohibit NYISO from triggering a 
regulated backstop solution to an identified reliability transmission need where NYISO 
has selected a more efficient or cost-effective transmission solution to that reliability 
transmission need in the regional transmission plan for purposes of cost allocation.  The 
Commission found that it is not appropriate to require NYISO to eliminate such 
provisions, because they “reasonably provide[] NYISO the ability to ensure that a 
solution is available to timely address a reliability transmission need.”77  As the 
Commission stated, “the provisions allowing NYISO to request a Responsible 
Transmission Owner to provide a regulated backstop solution for an identified reliability 
transmission need have been a component of NYISO’s reliability transmission planning 
process” since 2004 when the Commission accepted NYISO’s filing to establish the 
comprehensive system planning process.78   

35. Additionally, contrary to petitioners’ assertions, the Commission addressed in the 
Second Compliance Order whether Order No. 1000 prohibits NYISO from providing 
regional cost allocation under the OATT to a transmission project not selected as the 
more efficient or cost-effective transmission solution.  The Commission found that “it is 
reasonable for the transmission developer of a regulated backstop solution to be provided 
with the opportunity to recover costs prudently incurred to meet its obligation.”79  
However, the provisions in the NYISO OATT ensuring that transmission developers of 
regulated backstop solutions have the opportunity to recover prudently incurred costs do 
not make such transmission facilities “eligible” for the Order No. 1000 regional cost 
allocation method as such terms are used in Order No. 1000.  Rather, the provisions 
allowing transmission developers to allocate the costs of regulated backstop solutions 
across customers in New York State pre-date NYISO’s Order No. 1000 compliance and 
compliance with Order No. 1000 does not necessitate their removal.80  While NYISO’s 

                                              
77 Second Compliance Order, 148 FERC ¶ 61,044 at P 74. 

78 See id. P 72 (citing N.Y. Indep. Sys. Operator, Inc., 109 FERC ¶ 61,372,  
at PP 2, 34 (2004)). 

79 Id. P 75. 

80 N.Y. Indep. Sys. Operator, Inc., 109 FERC ¶ 61,372, at PP 28-29 (2004), on 
reh’g, 111 FERC ¶ 61,182, at P 24 (2005) (The Commission accepts NYISO’s “proposed 
provisions setting up a rate mechanism separate from the transmission service charge and 
the transmission adjustment charge that is limited to the recovery of transmission-related 
costs incurred to meet a reliability need included in the [Comprehensive Reliability Plan.]  
The proposal provides for full recovery of all reasonably incurred costs related to the 
regulated solutions and development undertaken pursuant to the [Comprehensive System 
(continued ...) 
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regional transmission planning process requires NYISO to consider whether the regulated 
backstop solution is a more efficient or cost-effective solution to an identified reliability 
need, this aspect of NYISO’s regional transmission planning process does not transform 
the regulated backstop solution into a regional transmission project unless NYISO selects 
the regulated backstop solution in the regional transmission plan for purposes of cost 
allocation. 

c. Compliance 

i. Summary of Filing Parties’ Compliance Filing 

36. The Filing Parties propose to revise NYISO’s OATT to state that the transmission 
developer of an alternative regulated transmission solution shall be eligible for cost 
allocation and cost recovery for its transmission project once that project is selected in the 
regional transmission plan for purposes of cost allocation.81  In addition, the Filing 
Parties propose to make conforming revisions throughout NYISO’s OATT to clarify that 
the transmission developer of an alternative regulated transmission solution will become 
eligible to use the regional cost allocation method for, and to recover the costs of, its 
transmission project once NYISO selects the project, rather than when NYISO triggers 
the project.82 

37. In addition, the Filing Parties propose to revise NYISO’s OATT to require that the 
transmission developer of an alternative regulated transmission solution that NYISO 
selects in the regional transmission plan for purposes of cost allocation must submit to 
NYISO for approval a proposed schedule and scope of work describing any work that the 
developer must perform prior to its project’s Trigger Date, including a good faith cost 
estimate of such work, within 30 days of NYISO’s selection.83  The Filing Parties state 

                                                                                                                                                  
Planning Process]. . . .We support NYISO’s plan to develop a full cost allocation 
methodology. . . .”); N.Y. Indep. Sys. Operator, Inc., 125 FERC ¶ 61,068, at P 91 (2008) 
(accepting NYISO’s “proposed cost allocation methodology for transmission projects 
constructed in response to reliability needs,” including regulated backstop solutions and 
finding that the proposed cost allocation methodology “is consistent with the 
requirements of the cost allocation principle stated in Order No. 890 as it applies to the 
planning activities performed by NYISO”). 

81 Proposed NYISO OATT, Attachment Y, § 31.2.6.5.2. 

82 Id. §§ 6.10.1, 6.10.2, 6.10.2.2, 6.10.5.1, 6.10.5.2, 31.2.8.2.3, 31.5.3.2.1, 
31.5.3.2.1.6, and 31.5.5.1. 

83 Id. § 31.2.6.5.2. 
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that this requirement will ensure that the transmission developer of an alternative 
regulated transmission solution selected in the regional transmission plan for purposes of 
cost allocation proceeds to develop its transmission project and to incur costs as needed 
on an appropriate schedule in light of its project’s Trigger Date, necessary development 
schedule, and updated project information.84   

38. Given that the transmission developer of an alternative regulated transmission 
solution is eligible to use the regional cost allocation method for its transmission project 
when the project is selected rather than triggered, the Filing Parties also propose to revise 
NYISO’s OATT to specify when the transmission developer’s eligibility to use the 
regional cost allocation method will end if NYISO decides not to trigger a regulated 
transmission solution because market-based solutions are progressing.  Specifically, 
NYISO’s revised OATT provides that if NYISO determines that sufficient market-based 
solutions are progressing to meet the reliability need by the need date prior to or at the 
Trigger Date of the regulated transmission solution, NYISO will not trigger the regulated 
transmission solution, and the transmission developer will be eligible to recover its costs 
incurred up to that date.85 

39. To address the Commission’s directive that they explain the circumstances under 
which NYISO will determine that it is necessary for a regulated backstop solution to 
proceed in parallel with the alternative regulated solution, and the circumstances under 
which NYISO will determine that it is necessary for the Responsible Transmission 
Owner to proceed with a regulated backstop solution, the Filing Parties propose several 
OATT revisions.  First, the Filing Parties propose to revise NYISO’s OATT to clarify 
that NYISO will review market-based solutions and, based on this review, will not trigger 
a regulated solution if it determines prior to or at the Trigger Date of the regulated 
solution that sufficient market-based solutions are timely progressing to satisfy the 
reliability need.86  Under NYISO’s OATT, if NYISO determines that there are not 
sufficient market-based solutions to meet an identified reliability need by the need date, 
NYISO will trigger the alternative regulated transmission solution or regulated backstop 
solution, as applicable.87  The Filing Parties propose to revise NYISO’s OATT to clarify 
that if NYISO determines at the time of the issuance of its Comprehensive Reliability 
Plan that sufficient market-based solutions will not be available in time to meet a 
reliability need, it will state in the Comprehensive Reliability Plan that the development 
                                              

84 October 15, 2013 Compliance Filing at 8. 

85 Proposed NYISO OATT, Attachment Y, § 31.2.8.1.1. 

86 Id. § 31.2.8.1.1. 

87 Id. §§ 31.2.8.1.2, 31.2.8.1.3, 31.2.8.1.4. 
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of a regulated transmission solution is necessary,88 with further clarification that NYISO 
will make its determination regarding the triggering of a regulated transmission solution 
in the Comprehensive Reliability Plan or at any time before the approval of the next 
Comprehensive Reliability Plan.89 

40. In addition, the Filing Parties propose to revise NYISO’s OATT to state that, 
where the Trigger Date for an alternative regulated transmission solution selected in the 
regional transmission plan for purposes of cost allocation precedes the Trigger Date for a 
regulated backstop solution, prior to the Trigger Date of the regulated backstop solution 
NYISO will review the status of the development of the selected alternative regulated 
transmission solution, including whether the transmission developer has executed a 
development agreement with NYISO, has provided construction milestones to NYISO, 
and has received its New York Public Service Law Article VII transmission siting 
certification or other applicable siting permits or authorizations under New York State 
law.90  The Filing Parties state that if NYISO determines that an alternative regulated 
transmission solution that has been selected in the regional transmission plan for purposes 
of cost allocation may not be in service by the reliability need date, it will also trigger the 
regulated backstop solution to proceed in parallel with the selected alternative regulated 
transmission solution and will report the reasons for its determination to its 
stakeholders.91  Specifically, the Filing Parties propose to revise NYISO’s OATT to state 
that:  

If, based on its review, the ISO determines prior to or at the 
Trigger Date for the regulated backstop solution that is 
necessary for the Responsible Transmission Owner to 
proceed with a regulated backstop solution in parallel with the 
selected alternative regulated transmission solution to ensure 
the identified Reliability Need is satisfied by the need date, 
the ISO will trigger the regulated backstop solution and report 
to stakeholders the reasons for its determination. 

The Filing Parties also propose to revise NYISO’s OATT to provide that, if NYISO 
determines that it is not necessary to trigger the regulated backstop solution, NYISO will 
inform the Responsible Transmission Owner that the regulated backstop solution is no 

                                              
88 Id. § 31.2.7. 

89 Id. § 31.2.8.1.5. 

90 Id. § 31.2.8.1.3. 

91 October 15, 2013 Compliance Filing at 9. 
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longer needed, and the Responsible Transmission Owner will be eligible to recover the 
costs that it incurred up to that point.92  

ii. Protests 

41. LS Power contends that NYISO will, in almost all cases, trigger the incumbent 
transmission owner’s regulated backstop solution even when an alternative regulated 
transmission solution has been determined to be the more efficient or cost-effective 
solution and is actively under development.  LS Power states that NYISO will not 
determine the likelihood of an alternative regulated transmission solution being in service 
by the need date, but rather will assume that it will not be in service unless it has permits 
in-hand by the trigger date of the regulated backstop solution.  As a result, LS Power 
argues, the regulated backstop solution will be triggered in almost all instances because 
the alternative regulated transmission solution is highly unlikely to have its permits.  
Moreover, LS Power states, NYISO will trigger both the alternative regulated 
transmission solution and the regulated backstop solution without any review if the 
Trigger Date of the regulated backstop solution is earlier than that of the alternative 
regulated transmission solution.93   

42. According to LS Power, because NYISO has already determined that the 
alternative regulated transmission solution can meet the required in-service date, NYISO 
should only trigger the regulated backstop solution if NYISO identifies a specific 
intervening development that calls that conclusion into question.  LS Power requests that 
the Commission require the Filing Parties to revise NYISO’s OATT to provide that when 
an alternative regulated transmission solution has been determined to be the more 
efficient or cost-effective transmission project, NYISO will only trigger the regulated 
backstop solution if NYISO makes a specific determination that the alternative regulated 
transmission solution will not meet the reliability need date.  LS Power contends that 
otherwise, NYISO’s OATT shifts the ultimate decision of which transmission project to 
select in the regional transmission plan for purposes of cost allocation to the state 
permitting agency because both the alternative regulated transmission solution and 
backstop regulated solution must move forward until a permit is received.94  

                                              
92 Proposed NYISO OATT, Attachment Y, § 31.2.8.1.3. 

93 LS Power Protest at 2-6. 

94 Id. at 6-7. 
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iii. NYISO’s Answer 

43. In response to LS Power, NYISO contends that LS Power incorrectly states that 
NYISO will not make an actual determination regarding the need to trigger a regulated 
backstop solution, but would instead focus solely on whether or not the alternative 
regulated transmission solution selected in the regional transmission plan for purposes of 
cost allocation has received its required permits.  NYISO argues that the proposed tariff 
revisions do not limit the factors that NYISO can consider in making its determination, 
nor do they require that NYISO automatically trigger the regulated backstop solution 
simply because the alternative regulated transmission solution selected in the regional 
transmission plan for purposes of cost allocation has not yet received its necessary 
permits.95   

44. Moreover, NYISO states, the Second Compliance Order did not require revisions 
to the OATT provision providing that NYISO will trigger both the alternative regulated 
transmission solution and the regulated backstop solution without any review if the 
Trigger Date of the regulated backstop solution is earlier than that of the alternative 
regulated transmission solution.  NYISO contends that in this scenario, it will not have 
sufficient information regarding whether an alternative regulated transmission solution 
selected in the regional transmission plan for purposes of cost allocation will timely 
progress to be constructed and satisfy the reliability need before determining whether to 
trigger a regulated backstop solution at its earlier Trigger Date.96   

45. NYISO also states that LS Power incorrectly suggests that NYISO does not need 
to take any steps beyond its evaluation of an alternative regulated transmission solution 
selected in the regional transmission plan for purposes of cost allocation to have a 
reasonable assurance that it will be able to complete permitting, construction, and 
commissioning to satisfy the reliability need by the need date.  NYISO contends that the 
information that NYISO considers during the various stages of its evaluation process to 
determine whether a proposed alternative regulated transmission solution will meet a 
need date is subject to further development and revision by the transmission developer 
and does not take into account changes in circumstances that occur after an alternative 
regulated transmission solution has been selected in the regional transmission plan for 
purposes of cost allocation.97 

                                              
95 NYISO Answer at 4-5. 

96 Id. at 7-8. 

97 Id. at 5-6. 
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46. Finally, NYISO states that LS Power’s argument that NYISO’s OATT shifts the 
ultimate decision of which transmission project to select in the regional transmission plan 
for purposes of cost allocation to the state permitting agency is a collateral attack on the 
Second Compliance Order, which found that NYISO has satisfied the requirement to 
have a process to evaluate and select the more efficient or cost-effective transmission 
solutions to meet regional transmission needs and that NYISO’s process to trigger a 
regulated backstop solution in parallel with an alternative regulated transmission solution 
that has been selected in the regional transmission plan for purposes of cost allocation 
under certain circumstances is permissible under Order No. 1000.98  

iv. LS Power’s Response to NYISO’s Answer 

47. LS Power states that while NYISO is correct that the tariff does not specifically 
provide that NYISO will automatically trigger the regulated backstop simply because the 
selected solution has not yet received its necessary permits, NYISO informed 
stakeholders that it would implement the tariff in this manner.  LS Power states that 
NYISO does not deny that it told stakeholders, repeatedly, that the regulated backstop 
solution would always be triggered if the more efficient or cost-effective alternative 
solution does not have necessary Article VII permits at the time of the NYISO trigger 
decision.99  LS Power requests that the Commission reject the third compliance filing and 
require that NYISO make a meaningful review and explain this review in its tariff 
language, before triggering the regulated backstop solution when a more efficient or cost-
effective alternative project has been selected since no project is going to have its Article 
VII approval at the time of transmission selection or trigger date.100 

v. Commission Determination 

48. The Commission finds that the Filing Parties’ proposed revisions partially comply 
with the directives in the Second Compliance Order requiring the Filing Parties to revise 
NYISO’s OATT to:  (1) clarify that, pursuant to the reliability transmission planning 
process, once NYISO has identified the more efficient or cost-effective regional 
transmission facility in the Comprehensive Reliability Plan, that transmission facility is 
selected in the regional transmission plan for purposes of cost allocation making the 
transmission developer of that solution eligible to use the regional cost allocation method, 
and (2) explain the circumstances under which NYISO will determine that it is necessary 
for a regulated backstop solution to proceed in parallel with the alternative regulated 
                                              

98 Id. at 6-7 (citing Second Compliance Order, 148 FERC ¶ 61,044 at PP 72-75).  

99 LS Power Response to NYISO’s Answer at 3. 

100 Id. at 5-6. 
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solution, and the circumstances under which NYISO will determine that it is necessary 
for the Responsible Transmission Owner to proceed with a regulated backstop solution. 

49. LS Power requests that the Commission require NYISO to revise tariff  
sections 31.2.8.1.3 and 31.2.8.1.4 to provide that when an alternative regulated solution 
has been determined to be the more efficient or cost-effective transmission project, 
NYISO will only trigger the regulated backstop solution if NYISO makes a specific 
determination that the alternative regulated solution will not meet the reliability need 
date.  The Commission finds that LS Power’s requested revisions are a collateral attack 
on an issue that the Commission has already addressed in the Second Compliance Order.  
The Second Compliance Order states: 

Thus, we find that the Filing Parties’ proposal that gives 
NYISO the discretion to request a Responsible Transmission 
Owner to provide a regulated backstop solution for an 
identified reliability transmission need is not inconsistent with 
Order No. 1000 as nothing in Order No. 1000 required 
NYISO to change its existing process that allows NYISO to 
direct an incumbent transmission provider to develop a 
regulated backstop solution for an identified reliability 
transmission need.101 

50. However, we find that the Filing Parties’ proposed revision to section 31.2.8.1.3 is 
ambiguous, because the OATT language conflicts with NYISO’s characterization of the 
provision in its answer.  Specifically, the NYISO OATT states that NYISO, when 
evaluating the status of a selected alternative regulated solution, will consider, among 
other things, whether the transmission developer of the selected alternative regulated 
transmission solution has “received its Article VII certification or other applicable siting 
permits or authorizations under New York State law.”102  In addition, section 31.2.8.2.2 
provides, among other things, that NYISO, after triggering a regulated backstop solution, 
will halt the regulated backstop solution if the selected alternative regulated solution has 
“both satisfied the requirements of section 31.2.8.1.6 and received its Article VII 
certification or other applicable siting permits or authorizations under New York State 
law.”103  NYISO explains in its answer that “the proposed tariff revisions in no way limit 
                                              

101 Second Compliance Order, 148 FERC ¶ 61,044 at P 72. 

102 Proposed NYISO OATT, Attachment Y, § 31.2.8.1.3. 

103 Id. § 31.2.8.2.2.  The “requirements of [s]ection 31.2.8.1.6” include “within  
60 days of the [NYISO’s] triggering the proposed solution, or such other reasonable time 
period as determined by [NYISO]: (i) execute an agreement with [NYISO] committing 
the Other Developer or Transmission Owner to seek all necessary approvals required for 
(continued ...) 
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the factors that the NYISO can consider in making its determination, nor does  
section 31.2.8.1.3 provide that the NYISO will automatically trigger the regulated 
backstop solution simply because the selected solution has not yet received its necessary 
permits.”104  Nevertheless, we find that the language of section 31.2.8.1.3, read in concert 
with provisions in section 31.2.8.2.2, suggests that a selected alternative regulated 
solution’s receipt of Article VII certification or other applicable siting permits or 
authorizations may be a de facto condition, rather than a one of numerous factors, that 
NYISO considers in determining whether to trigger a regulated backstop solution.105   

51. While we agree that considering whether the selected alternative regulated 
solution has received its Article VII certification or other applicable siting permits or 
authorizations may be useful in reviewing the status of an alternative regulated 
transmission solution that is under development, whether a selected alternative regulated 
transmission solution has received Article VII certification or other applicable siting 
permits or authorizations must not be a de facto condition to NYISO concluding that it is 
unnecessary to trigger a regulated backstop solution.  Therefore, the Filing Parties must 
provide on compliance, within 30 days of the date of issuance of this order, OATT 
revisions to clarify that whether a selected alternative regulated solution has received its 
permits or authorizations under New York State law, including Article VII certification 
or other applicable siting permits, will be treated as just one factor in NYISO’s 
determination whether to trigger the regulated backstop solution for an identified 
reliability transmission need. 

4. Affirmative Obligation to Plan 

a. Second Compliance Order 

52. In the Second Compliance Order, the Commission found that, absent regional 
transmission solutions proposed by interested parties, NYISO has no process to 
determine whether alternative regional transmission solutions might meet the needs of the 
transmission planning region more efficiently or cost-effectively than transmission 
                                                                                                                                                  
its proposed project, to develop and construct its proposed project if approvals are 
received, and to abide by the related requirements set forth in Attachment Y of the ISO 
OATT, the ISO Tariffs, and ISO Procedures, and (ii) provide construction milestones 
necessary to develop and construct its proposed project to achieve the required in-service 
date, including milestone dates for obtaining all necessary approvals.”  Proposed NYISO 
OATT, Attachment Y, § 31.2.8.1.6.  

104 NYISO Answer at 4-5. 

105 See Proposed NYISO OATT, Attachment Y, §§ 31.2.8.1.3, 31.2.8.2.2. 
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solutions identified by individual public utility transmission providers in their local 
transmission planning processes.106  The Commission required the Filing Parties to 
submit a further compliance filing that revises NYISO’s OATT to clarify how NYISO 
“‘will review the Transmission Owners’ [local transmission plans] as they relate to [Bulk 
Power Transmission Facilities]’ to determine whether alternative transmission solutions 
might meet the reliability, congestion, or public policy transmission needs of the 
transmission planning region more efficiently or cost-effectively than transmission 
solutions identified by individual public utility transmission providers in their local 
transmission planning processes, regardless of whether stakeholders, prospective 
transmission developers, or other interested parties propose potential transmission 
solutions for the region to consider.”107 

b. Summary of Filing Parties’ Compliance Filing 

53. The Filing Parties propose to revise NYISO’s OATT to provide that NYISO will 
evaluate whether a regional transmission solution could satisfy a regional transmission 
need on the New York Bulk Power Transmission Facilities more efficiently or cost-
effectively than transmission solutions contained in the New York transmission owners’ 
local transmission plans.  Specifically, the Filing Parties propose to revise NYISO’s 
OATT to state that NYISO will review the transmission owners’ local transmission plans  
and evaluate whether a regional transmission solution, including, but not limited to, 
regional transmission solutions proposed by transmission developers, could satisfy an 
identified regional transmission need on the New York Bulk Power Transmission 
Facilities that impacts more than one Transmission District more efficiently or more cost-
effectively than a local transmission solution identified in a transmission owner’s local 
transmission plan.  This provision applies to regional transmission solutions that could 
satisfy regional reliability needs, reduce congestion, and address transmission needs 
driven by public policy requirements.  The Filing Parties propose to further revise 
NYISO’s OATT to state that NYISO will report the results of its evaluation solely for 
informational purposes in the relevant ISO planning report, and that the transmission 
owners shall not be required to revise their local transmission plans based on the results 
of NYISO’s evaluation.108 

                                              
106 Second Compliance Order, 148 FERC ¶ 61,044 at P 87. 

107 Id. P 87 (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at PP 12, 80, 
147-148); see also Tampa Elec. Co., 143 FERC ¶ 61,254, at P 56 (2013). 

108 Proposed NYISO OATT, Attachment Y, § 31.2.1.3. 
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c. Commission Determination 

54. We find that the Filing Parties’ proposed revisions comply with the directives in 
the Second Compliance Order to clarify how NYISO will review the Transmission 
Owners’ local transmission plans as they relate to Bulk Power Transmission Facilities to 
determine whether alternative transmission solutions might meet the reliability, 
congestion, or public policy transmission needs of the transmission planning region more 
efficiently or cost-effectively than transmission solutions identified by individual public 
utility transmission providers in their local transmission planning processes.  

5. Incorporating Consideration of Transmission Needs Driven by 
Public Policy Requirements in the Regional Transmission 
Planning Process 

a. New York Commission’s Role in NYISO’s Public Policy 
Transmission Planning   

i. Summary of Filing Parties’ Proposed Clarification 

55. The Filing Parties state that, on August 15, 2014, the New York Commission 
issued the New York Commission Public Policy Order establishing the procedures 
through which it will identify any public policy requirements that may drive the need for 
transmission (Public Policy Transmission Need).109  The Filing Parties propose to make 
clarifications to their public policy transmission planning process to accommodate the 
procedures adopted by the New York Commission for the identification of Public Policy 
Transmission Needs.110  The Filing Parties state that the New York Commission Public 
Policy Order clarified that “the determinations that are necessary to the implementation 
of the public policy planning process should be made by the [New York Commission], 
rather than [NYDPS].”111  For this reason, the Filing Parties propose revisions to clarify 
which actions must be performed by the New York Commission and which will be 
performed by the NYDPS.  Since the New York Commission, instead of the NYDPS, 
will be the entity making the determination regarding Public Policy Transmission Needs, 
the Filing Parties propose revisions to provide that any disputes concerning the New 

                                              
109 Policy Statement on Transmission Planning for Public Policy Purposes, 

Proceeding on Motion of the Commission to Establish Policies and Procedures  
Regarding Transmission Planning for Public Policy Purposes, Case No. 14-E-0068 
(August 15, 2014) (New York Commission Public Policy Order).  

110 Proposed NYISO OATT, Attachment Y, § 31.4. 

111 New York Commission Public Policy Order, Case No. 14-E-0068 at 9. 
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York Commission’s determination regarding a transmission need will be addressed 
“through judicial review in the courts of the State of New York pursuant to Article 78 of 
the New York Civil Practice Law and Rules.”112   

56. In addition, the New York Commission Public Policy Order provides that the  
New York Commission will review the results of NYISO’s viability and sufficiency 
analysis of proposed solutions to a Public Policy Transmission Need and will issue a 
written order indicating whether NYISO should continue to evaluate transmission 
solutions or whether non-transmission solutions should be pursued.  In the latter case, the 
New York Commission will issue an order withdrawing its determination of a Public 
Policy Transmission Need.  To reflect the New York Commission’s Public Policy Order, 
the Filing Parties propose to insert a new provision to provide that the New York 
Commission can withdraw its determination of a Public Policy Transmission Need 
following NYISO’s analysis of the viability and sufficiency of proposed solutions.  In 
that case, NYISO will not perform an evaluation of, or select, a more efficient or cost-
effective transmission solution in that planning cycle.113  Filing Parties state that this will 
avoid NYISO and transmission developers spending time and resources on proposing, 
developing, evaluating and selecting a transmission project for which the New York 
Commission has determined there is no need and, therefore, would not grant siting 
certification under state law.114   

ii. Comments of the New York Commission 

57. The New York Commission states that it supports the proposed clarifications to 
the public policy transmission planning process that reflect the role of the New York 
Commission.  Accordingly, the New York Commission requests that the Commission 
approve the revisions.115 

                                              
112 NYISO OATT, Attachment Y, § 31.4.2.2.  The proposed revisions replace the 

language that the Commission previously accepted, which stated that “[d]isputes about 
any NYDPS decision to either accept or deny a proposed transmission need…will be 
addressed through the submittal of a petition to the [New York Commission]….” Id. 

113 Proposed NYISO OATT, Attachment Y, § 31.4.6.6. 

114 October 15, 2013 Compliance Filing at 12. 

115  New York Commission Comments at 3. 
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iii. Commission Determination 

58. We accept, subject to compliance, the Filing Parties’ proposed revisions to clarify 
the New York Commission’s role in NYISO’s public policy transmission planning 
process.  We find that the proposed revisions clarify the respective roles of the NYDPS 
and the New York Commission in the public policy transmission planning process and 
the impact of the New York Commission choosing a non-transmission solution instead of 
a transmission solution in NYISO’s public policy transmission planning process.  
Nevertheless, we require the Filing Parties’ to submit an additional compliance filing 
revising the provision concerning disputes, in the public policy planning process, about 
any New York Commission “decision to either accept or deny a proposed transmission 
need as one for which transmission solutions should be requested.”116  While the 
Commission has found that NYISO’s OATT may provide a “dispute resolution process at 
the state level . . . for matters that are not within this Commission’s exclusive 
jurisdiction,” the Commission has maintained that “only disputes within the New York 
Commission’s jurisdiction may be subject to judicial review in the courts of the State of 
New York, since matters within our jurisdiction under the Federal Power Act may only 
be appealed to a Circuit Court of Appeals of the United States.”117  

59. We find that the Filing Parties’ proposed revision for the public policy planning 
process providing that “[d]isputes about any [New York Commission] decision to either 
accept or deny a proposed transmission need as one for which transmission solutions 
should be requested shall be addressed through judicial review in the courts of the state of 
New York pursuant to Article 78 of the New York Civil Practice Law and Rules,” could 
be read to make matters beyond those solely within the New York Commission’s 
jurisdiction subject to judicial review in the courts of the State of New York.118  
Therefore, we direct the Filing Parties to propose, on compliance, revisions to state that 
only disputes within the New York Commission’s sole jurisdiction may be subject to 
judicial review in the courts of the State of New York.  We note here that Filing Parties 
propose a similar provision in the LIPA-related revisions discussed in the following 
section and we require Filing Parties to make the same revisions to the LIPA-related 
provision.119 Additionally, as we explained in the Second Compliance Order, “[t]o the 
                                              

116 See proposed NYISO OATT, Attachment Y, § 31.4.2.2. 

117 N.Y. Indep. Sys. Operator, Inc., 109 FERC ¶ 61,372, at P 19 (2004); see also 
Second Compliance Order, 148 FERC ¶ 61,044 at P 78.  

118 See proposed NYISO OATT, Attachment Y, § 31.4.2.2. 

119 NYISO OATT, Attachment Y, § 31.4.2.3(vi) (“Disputes regarding a decision 
by the Long Island Power Authority to either accept or deny a proposed transmission 
need solely within the Long Island Transmission District shall be addressed through 
(continued ...) 
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extent that disputes regarding matters over which all the participating commissions have 
jurisdiction and responsibility for action, the Commission will entertain a request from 
the New York Commission or the parties for a joint or concurrent hearing to resolve the 
dispute, consistent with our regulations.”120   

b. NYISO Board’s Discretion Not to Select Transmission Solutions 

i. Second Compliance Order 

60. In the Second Compliance Order, the Commission accepted the Filing Parties’ 
proposed process for NYISO to select more efficient or cost-effective transmission 
solutions to satisfy public policy transmission needs in the regional transmission plan for 
purposes of cost allocation.  The Commission explained that to the extent that a 
transmission facility to address transmission needs driven by public policy requirements 
is selected in the regional transmission plan for purposes of cost allocation, NYISO must 
make that selection.  However, the Commission also emphasized that Order No. 1000 
does not require public utility transmission providers to select any particular transmission 
facility to address transmission needs driven by public policy requirements in the regional 
transmission plan for purposes of cost allocation.  Thus, the Commission held, the Filing 
Parties’ proposal to allow the NYISO Board of Directors (NYISO Board) “to elect not to 
select a transmission solution” to satisfy a public policy transmission need “is reasonable 
and is not inconsistent with the requirements of Order No. 1000.”121 

61. The Commission directed the Filing Parties to revise NYISO’s OATT to require 
the NYISO Board, in making a decision regarding the more efficient or cost-effective 
transmission solution to a transmission need driven by public policy requirements, to 
provide an explanation of why any proposed solutions determined to be sufficient and 
viable were not selected in the regional transmission plan for purposes of cost allocation.  
The Commission explained that it is important that any decision relating to the selection 
of more efficient or cost-effective transmission solutions allow for stakeholder 
participation and transparency.  The Commission also stated that it expected the NYISO 

                                                                                                                                                  
judicial review in the courts of the State of New York pursuant to Article 78 of the  
New York Civil Practice Law and Rules.”). 

120 Second Compliance Order, 148 FERC ¶ 61,044 at P 78 & n.180 (citing N.Y. 
Indep. Sys. Operator, Inc., 109 FERC ¶ 61,372 at P 19). 

121 Id. P 124. 
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Board to consider any relevant stakeholder comments related to the findings in the public 
policy transmission planning report in its final decision.122 

ii. Requests for Rehearing or Clarification 

(a) Summary of Requests for Rehearing and 
Clarification 

62. The New York Commission and the New York Transmission Owners contend that 
the Commission erred by allowing the NYISO Board discretion to elect not to select a 
transmission solution proposed to address a transmission need driven by a public policy 
requirement in the regional transmission plan for purposes of cost allocation.  They assert 
that the Commission’s finding is inconsistent with Order No. 1000 and the First 
Compliance Order.123   

63. The New York Transmission Owners argue that Order No. 1000 requires 
implementation of a regional cost allocation method and, therefore, does not give the 
transmission provider “unlimited discretion to refuse to select any of the proposed 
transmission solutions” in the regional transmission plan for purposes of cost 
allocation.124  The New York Transmission Owners add that transmission developers 
“will now face the prospect of expending large sums of money” to propose solutions to 
transmission needs driven by public policy requirements, “without any way of knowing 
whether the [NYISO] Board will exercise its discretion. . . .”125  Further, they argue that 
NYISO’s proposal goes beyond the scope of the directives in the First Compliance 
Order.126  The New York Commission similarly argues that the Commission “carefully 
circumscribed and constrained the NYISO’s discretion in evaluating solutions” to meet 
transmission needs driven by public policy requirements, thereby placing “an ‘affirmative 

                                              
122 Second Compliance Order, 148 FERC ¶ 61,044 at P 125. 

123 New York Public Service Commission Request for Rehearing at 7; New York 
Transmission Owners Request for Rehearing at 8. 

124 New York Transmission Owners Request for Rehearing at 10 (emphasis 
omitted).  

125 Id. at 11. 

126 New York Transmission Owners Request for Rehearing at 13 (citing Sea  
Robin Pipeline Co., LLC, 138 FERC ¶ 61,131, at PP 31-32 (2012); NorthWestern Corp., 
113 FERC ¶ 61,215, at P 9 (2005); Transcontinental Gas Pipe Line Corp., 101 FERC  
¶ 61,154, at P 13 (2002)).   
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obligation’ on the NYISO to ‘select’ from among proposals the more efficient or cost-
effective transmission solution.”127 

64. The New York Commission asserts that the provision is contrary to the 
Commission’s goal of addressing transmission needs driven by public policy 
requirements and will enable the NYISO Board effectively to override a duly-
promulgated public policy.128  For example, the New York Commission argues that, 
while the considerations of production cost savings and installed capacity savings are 
valid inputs as part of an economic planning process, they are insufficient for evaluating 
public policies that are designed to capture various externalities, such as environmental 
emissions.  Allowing the NYISO Board discretion not to select transmission solutions is 
unnecessary, the New York Commission asserts, because new transmission facilities 
would not only advance legitimate public policy objectives, but also enhance 
competition, particularly by broadening opportunities in wholesale energy markets.129  

65. The New York Transmission Owners contend, in the alternative, that NYISO must 
develop specific criteria or standards for the NYISO Board to use when exercising its 
discretion not to select a transmission solution in the regional transmission plan for 
purposes of cost allocation.130  In particular, they assert that the NYISO Board must 
consider the public policy requirements and related transmission needs that the 
transmission project was designed to address and the benefits and detriments to the 
proposed transmission solution.  In addition, they contend that the NYISO Board must 
provide a “detailed explanation of why the adverse effects of the proposed transmission 
projects outweigh the benefits that would be provided. . . .”131  The New York 
Transmission Owners argue that a selection process that allows the NYISO Board to 
reject all proposed transmission projects based upon criteria identified ex post is not 
transparent.132  Therefore, they argue that the NYISO Board must provide stakeholders 
notice of any “preliminary determination to exercise its discretion and the basis for its 

                                              
127 New York Commission Request for Rehearing at 6-7. 

128 New York Public Service Commission Request for Rehearing at 2, 7.  

129 Id. at 7. 

130 Id. at 14.  

131 Id. at 16. 

132 Id. at 15-16. 
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determination,” as well as permit stakeholders to comment on the NYISO Board’s 
“proposed exercise of discretion.”133 

(b) Commission Determination 

66. We deny the requests for rehearing and affirm the Commission’s finding in the 
Second Compliance Order that the Filing Parties’ proposal to allow the NYISO Board to 
elect, subject to certain transparency requirements, not to select a transmission solution to 
satisfy a public policy transmission need “is reasonable and is not inconsistent with the 
requirements of Order No. 1000,” which “does not require public utility transmission 
providers to select any particular transmission facility to address transmission needs 
driven by public policy requirements in the regional transmission plan for purposes of 
cost allocation.”134  In the First Compliance Order, the Commission determined that it 
must be NYISO that selects transmission solutions in the regional transmission plan for 
purposes of cost allocation and not the New York Commission.  As the Commission 
explained in the Second Compliance Order, “to the extent that a transmission facility is 
selected in the regional transmission plan for purposes of cost allocation as the more 
efficient or cost-effective transmission solution, the public utility transmission providers 
in the transmission planning region must make that selection.”135    

67. However, while Order No. 1000 required public utility transmission providers in 
the transmission planning region, in this case NYISO, to be the entity that selects more 
efficient or cost-effective transmission solutions in the regional transmission plan for 
purposes of cost allocation, as the Commission explained in the Second Compliance 
Order, “neither the First Compliance Order nor Order No. 1000 dictates that any 
particular transmission solutions be selected in the regional transmission plan for 
purposes of cost allocation.” 136  Furthermore, in Order No. 1000, the Commission stated 
that, “[w]hether or not public utility transmission providers within a region select a 
transmission facility in the regional transmission plan for purposes of cost allocation will 
depend in part on their combined view of whether the transmission facility is an efficient 
or cost-effective solution to their needs.”137  The Commission did not require NYISO to 
adopt a regional transmission planning process that necessarily results in the selection of 

                                              
133 Id. at 16. 

134 See Second Compliance Order, 148 FERC ¶ 61,044 at P 124. 

135 Id. P 248 (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 331).  

136 Id. (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 331).  

137 Id. (citing Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 331).  
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a transmission solution.  Rather, the Commission found that NYISO’s regional 
transmission planning process must include procedures for NYISO, the public utility 
transmission provider in the transmission planning region, to evaluate and select more 
efficient or cost-effective transmission solutions in the regional transmission plan for 
purposes of cost allocation. 

68. Furthermore, as noted above, the Commission found that “it is important that any 
decision relating to the selection of more efficient or cost-effective transmission solutions 
allow for stakeholder participation and transparency.”138  In addition, the Commission 
directed the Filing Parties to revise NYISO’s OATT to “require the NYISO Board, in 
making a decision regarding the more efficient or cost-effective transmission solution,” to 
provide “an explanation of why any proposed solutions, determined to be sufficient and 
viable were not selected in the regional transmission plan for purposes of cost 
allocation.”139  The Commission added that it expects the NYISO Board to consider “any 
relevant stakeholder comments” related to the findings in the public policy transmission 
planning report in its final decision.140  Therefore, we find that the provision allowing the 
NYISO Board to elect not to select a proposed transmission solution, coupled with the 
openness and transparency the Commission required of the NYISO Board’s review 
process, strikes an appropriate balance between the flexibility the Commission allowed 
public utility transmission providers in developing a process for the consideration of 
transmission needs driven by public policy requirements,141 and ensuring sufficient detail 
exists in the NYISO OATT to allow stakeholders to participate in the transmission 
planning process.  For similar reasons, we find that the New York Transmission Owners’ 
request that the Commission require the Filing Parties to propose OATT revisions 
including the specific criteria or standards for the NYISO Board to use when exercising 
its discretion is unnecessary, because the Commission required such transparency in the 
Second Compliance Order.  Nothing in Attachment Y or the Commission’s order 
prohibits stakeholders from requesting, in their comments to the NYISO Board, that the 
NYISO Board must consider the public policy requirements and related transmission 
needs that the transmission project was designed to address, or from arguing that 
production cost savings and installed capacity savings are insufficient factors for 
evaluating transmission needs driven by public policy requirements. 

                                              
138 Id. P 125. 

139 Id. 

140 Id. 

141 See Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 61. 
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69. We disagree with the New York Transmission Owners that NYISO’s proposal and 
the Commission’s acceptance of the proposal go beyond the scope of compliance 
required in the First Compliance Order.  Contrary to the New York Transmission 
Owners’ assertion, the Commission did not limit the compliance directive to revising 
only “the identity of the entity responsible for project selection.”142  Rather, in the First 
Compliance Order, the Commission directed the Filing Parties to propose a “process by 
which NYISO will select in the regional transmission plan for purposes of cost allocation 
more efficient or cost-effective solutions from among transmission projects proposed to 
meet transmission needs driven by public policy requirements.”143  Similarly, as 
explained above, the Commission did not stipulate that the selection process must include 
only provisions for selecting a transmission solution in the regional transmission plan for 
purposes of cost allocation.  Instead, the Commission explained that “this process must 
culminate in a determination that is sufficiently detailed for stakeholders to understand 
why a particular transmission project was selected or not selected in the regional 
transmission plan for purposes of cost allocation.”144  Thus, as the Commission 
concluded in the Second Compliance Order, the Filing Parties’ proposal “falls within the 
context of revisions to allow NYISO to select relevant transmission solutions” and is not 
beyond the scope of the Commission’s directives in the First Compliance Order.145 

70. We also disagree with the New York Commission that the provision allowing the 
NYISO Board to decide, subject to certain transparency requirements, not to select a 
transmission solution proposed to address a transmission need driven by public policy 
requirements effectively allows NYISO to override duly-promulgated public policies.  In 
Order No. 1000, the Commission made clear that it was not “placing public utility 
transmission providers in the position of being policymakers or allowing them to 
substitute their public policy judgments in the place of legislators and regulators.”146  The 
Commission explained that “in requiring the consideration of transmission needs driven 
by Public Policy Requirements the Commission is not mandating fulfillment of those 
requirements or that public utility transmission providers consider the Public Policy 
Requirements themselves.”147  Rather, the reforms “complement state efforts by helping 
                                              

142 See New York Transmission Owners Request for Rehearing at 12. 

143 First Compliance Order, 143 FERC ¶ 61,059 at P 145 (emphasis added). 

144 Id. (emphasis added). 

145 Second Compliance Order, 148 FERC ¶ 61,044 at P 124. 

146 Order No. 1000-A, 139 FERC ¶ 61,132 at P 318. 

147 Id. P 204; see also Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 213. 
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to ensure that potential solutions to identified transmission needs driven by Public Policy 
Requirements of the states can be evaluated in local and regional transmission planning 
processes.”148 

  

                                              
148 Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 213. 
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iii. Compliance 

(a) Summary of Filing Parties’ Compliance 
Filing 

71. The Filing Parties propose to revise section 31.4.10.2 to state: 

The Board shall not make a final determination on a revised 
report until it has reviewed the Management Committee 
comments, including comments regarding the Market 
Monitoring Unit’s evaluation.  Upon approval by the Board, 
the ISO shall issue the report to the marketplace by posting it 
on its website.  If the ISO Board determines not to select a 
transmission project under this [s]ection 31.4.10.2, the Board 
shall state the reasons for its determination. 

(b) Commission Determination 

72. We find that the Filing Parties’ proposed revisions comply with the directives in 
the Second Compliance Order.  As noted in the previous section, in the Second 
Compliance Order, the Commission directed the Filing Parties to revise NYISO’s OATT 
to “require the NYISO Board, in making a decision regarding the more efficient or cost-
effective transmission solution,” to provide “an explanation of why any proposed 
solutions, determined to be sufficient and viable were not selected in the regional 
transmission plan for purposes of cost allocation.”149  The Commission stated that it 
expected the NYISO Board to consider any relevant stakeholder comments related to the 
findings in the public policy transmission planning report in its final decision.150  On 
compliance, Filing Parties propose to require the NYISO Board to “state the reasons for 
its determination” to not select a public policy project that is otherwise determined 
sufficient and viable after it has reviewed the Management Committee 
comments, including comments regarding the Market Monitoring Unit’s evaluation.  We 
find that these revisions comply with the Commission’s directive in the Second 
Compliance Order because it requires the NYISO Board to publicly explain why a 
proposed solution is not selected in the regional transmission plan for purposes of cost 
allocation. 

                                              
149 Second Compliance Order, 148 FERC ¶ 61,044 at P 125. 

150 Id. 
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c. LIPA’s Proposed Tariff Revisions   

i. Second Compliance Order 

73. In the Second Compliance Order, the Commission declined to require the Filing 
Parties to adopt the OATT revisions LIPA proposed to account for its role in the 
transmission planning process.  The Commission recognized that the Filing Parties did 
not object to LIPA’s proposal, with one exception, but explained that the Filing Parties 
had not proposed to amend their compliance filing to reflect the provisions.  
Nevertheless, the Commission stated, if the Filing Parties and LIPA agree to further 
OATT modifications, the Filing Parties may include those OATT revisions in a section 
205 filing or in their next compliance filing and the Commission will consider the 
proposed OATT revisions at that time.151 

ii. Request for Rehearing 

74. LIPA states that it conditionally requests rehearing of the Commission’s decision 
not to require NYISO to incorporate LIPA’s proposed amendments into Attachment Y.152  
LIPA explains that it filed this request to preserve its legal rights, but intends to continue 
working with NYISO and the New York Transmission Owners to ensure NYISO makes a 
subsequent compliance filing to include LIPA’s proposed amendments in the NYISO 
OATT.153  Nevertheless, LIPA asserts that the Commission erred by declining to act on 
its proposed amendments.  LIPA claims that the Commission based its decision on 
incorrect premises, specifically that LIPA may not file new provisions to the NYISO 
OATT and that acting on LIPA’s proposed amendments would be premature.154  In doing 
so, LIPA adds, the Commission failed to address a legitimate issue raised in the 
proceeding; that “the second compliance filing did not include language accommodating 
[LIPA’s] voluntary participation” in the public policy transmission planning process.155 

                                              
151 Id. P 127.  

152 LIPA Request for Rehearing at 1. 

153 Id. at 1-2. 

154 Id. at 6.  

155 Id. at 7.  
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iii. Filing Parties’ Compliance Filing 

75. The Filing Parties state that they have agreed with LIPA to include a package of 
proposed tariff revisions as part of this compliance filing that allow LIPA to participate in 
the identification of transmission needs driven by public policy requirements that require 
physical modification to transmission facilities in the Long Island Transmission District.  
The Filing Parties explain that LIPA will make a filing further explaining and providing 
support for the LIPA-related revisions to NYISO’s OATT.156 

76. The Filing Parties propose to revise section 31.4.2 to state that NYISO will 
provide proposed transmission needs driven by public policy requirements that require a 
physical modification to transmission facilities in the Long Island Transmission District 
to both LIPA and the New York Commission.  The Filing Parties propose to add a new 
provision that gives LIPA the authority to identify and determine, in consultation with the 
NYDPS, whether a public policy requirement drives the need for a physical modification 
to transmission facilities in the Long Island Transmission District.157  The proposed 
provision also states that LIPA shall have no authority to identify a transmission need 
outside of the Long Island Transmission District.158   

77. After LIPA makes its decision, the Filing Parties’ proposed provision requires 
LIPA to issue a written statement explaining whether a public policy requirement drives 
the need for a physical modification to transmission facilities solely with the Long Island 
Transmission District.159  Under the proposed provision, LIPA must provide the 
statement to the New York Commission and request that the New York Commission 
determine whether a transmission need solely within the Long Island Transmission 
District should be considered a Public Policy Transmission Need (regional need) and 
eligible for selection and regional cost allocation under the NYISO OATT.160  If the New 
York Commission determines that the transmission need driven by public policy 
requirements is not a Public Policy Transmission Need (a regional need), then the 
transmission need will be addressed under LIPA’s local transmission plan.161   

                                              
156 October 15, 2013 Compliance Filing at 13. 

157 Proposed NYISO OATT, Attachment Y, § 31.4.2.3. 

158 Id. § 31.4.2.3. 

159 Id. § 31.4.2.3(ii). 

160 Id. § 31.4.2.3(iii). 

161 Id. § 31.4.2.3(iii)-(iv). 
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78. In any event, LIPA and the NYDPS will coordinate to ensure that the New York 
Commission’s review and confirmation as to the occurrence of a Public Policy 
Transmission Need within the Long Island Transmission District is completed and 
submitted to NYISO in parallel to the New York Commission’s determinations as to 
transmission needs driven by public policy requirements.162  To the extent that there are 
disputes regarding whether a public policy requirement drives a transmission need 
located solely within the Long Island Transmission District, a new provision states that 
the dispute will be addressed in New York state courts pursuant to Article 78 of the  
New York Civil Laws and Rules.163 

79. In addition, similar to an existing provision for the New York Commission, LIPA 
may request that a transmission owner or other developer propose a transmission or non-
transmission solution for a transmission need identified by LIPA and for which the New 
York Commission determined that the need is a Public Policy Transmission Need.164 

iv. Comments 

80. In its comments, LIPA explains that it participated in the development of the 
Filing Parties’ compliance filing and agreed with the Filing Parties to file these comments 
to provide additional support for the proposed tariff revisions.  LIPA states that the 
specific tariff provisions recognize LIPA’s jurisdictional responsibilities with respect to 
the Long Island Transmission District.165  LIPA requests that the Commission accept the 
proposed LIPA-related amendments to the NYISO OATT.  

81. LIPA states that the Filing Parties propose tariff modifications to the procedures 
set forth in section 31.4 of NYISO’s OATT with respect to the identification of 
transmission needs that may be driven by a proposed public policy requirement, and the 
purpose of these tariff changes is to recognize that LIPA has jurisdiction over the 
identification of transmission needs requiring physical modifications of transmission 
facilities within the Long Island Transmission District.166  While asserting that it has 
responsibility for the transmission needs determination, LIPA states that the NYDPS and 
New York Commission will have a significant role in the transmission needs 

                                              
162 Id. § 31.4.2.3(v). 

163 Id. § 31.4.2.3(vi) 

164 Id. § 31.4.3.2 

165 LIPA’s Comments at 6. 

166 Id. 
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determination for the Long Island Transmission District under the proposed tariff 
revisions.167   

82. Specifically, LIPA states that it and the NYDPS will consult on the identification 
of transmission needs within the Long Island Transmission District and the New York 
Commission will determine whether a transmission need that has been identified by LIPA 
is a Public Policy Transmission Need (regional need) for purposes of evaluation by 
NYISO.168  LIPA notes that NYISO remains responsible for evaluating and selecting a 
solution to address an identified Public Policy Transmission Need.169  LIPA states that 
these proposed tariff revisions allow for a parallel process, and coordination with the 
NYDPS, on the identification and selection of transmission needs for the Long Island 
Transmission District.170 

83. LIPA states that the substantive LIPA-related changes to the transmission needs 
determination process set forth in section 31.4 provides that, where a submittal to NYISO 
for identification of a proposed transmission need may require a physical modification to 
the Long Island Transmission District, both LIPA and the New York Commission will 
receive such submittals for purposes of carrying out their respective responsibilities with 
respect to the transmission needs identification process for the Long Island Transmission 
District171 and establishes the process for LIPA’s determination of whether a Public 
Policy Requirement drives the need for a physical modification to transmission facilities 
in the Long Island Transmission District.172 

84. LIPA states that section 31.4.2.3 includes various provisions that incorporate a 
role for the NYDPS to coordinate and consult with LIPA in identifying transmission 
needs driven by public policy requirements within the Long Island Transmission District.  
LIPA states that the procedures include requirements that LIPA consult with the NYDPS 
on transmission needs located solely within the Long Island Transmission District and 
issue a written statement that describes this consultation and identifies whether LIPA has 

                                              
167 Id. 

168 Id. at 6-7. 

169 Id. at 7. 

170 Id. 

171 Proposed NYISO OATT, Attachment Y, § 31.4.2. 

172 Id. § 31.4.2.3. 
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determined that a public policy requirement drives the need for a physical modification to 
transmission facilities solely within the Long Island Transmission District.173   

85. In addition, LIPA explains, the procedures clarify that the New York Commission 
will determine whether a transmission need located solely within the Long Island 
Transmission District, which is identified by LIPA as being driven by a public policy 
requirement, is a Public Policy Transmission Need for which NYISO will solicit 
proposed solutions in its public policy planning process.174  LIPA adds that the new 
language provides that  only LIPA can determine whether there is a transmission need 
located solely within the Long Island Transmission District and that LIPA and the 
NYDPS will coordinate on procedures for the identification and review of transmission 
needs relating to the Long Island Transmission District.175  The revisions also provide 
that LIPA, as well as the New York Commission, may request that a Transmission Owner 
or Other Developer propose a transmission or non-transmission solution for an identified 
Public Policy Transmission Need within the Long Island Transmission District.176  In 
addition, LIPA explains, the revisions include a new section providing that disputes 
regarding a LIPA decision on whether a public policy requirement drives a transmission 
need located solely within the Long Island Transmission District will be addressed in 
New York state courts pursuant to Article 78 of the New York Civil Laws and Rules.177 

86. LIPA states that to properly recognize LIPA’s rate approval authority under the 
LIPA Act, and to address the incorporation of any cost allocation method or LIPA rate 
into NYISO’s Tariff, the Filing Parties’ filing includes changes to section 31.5.  These 
tariff changes provide specific terms governing the development of cost allocation 
methods and rates for a project undertaken by LIPA meeting a Public Policy 
Transmission Need.  LIPA states that these proposed tariff revisions are limited to:   
(1) projects undertaken by LIPA, which solve a Public Policy Transmission Need, as 
identified by the New York Commission, for evaluation by NYISO and potential 
selection in NYISO’s regional transmission plan for purposes of cost allocation under 
                                              

173 Id. §§ 31.4.2.3(i)-(ii). 

174 Id. § 31.4.2.3(iii).  LIPA explains that, if the New York Commission does not 
determine that such a need is a Public Policy Transmission Need, the transmission need 
will be solely addressed under LIPA’s local transmission plan, and will not be subject to 
regional cost allocation.  Id. §§ 31.4.2.3(iv)-(v). 

175 Id. §§ 31.4.2.3(iii). 

176 Id. § 31.4.3.2. 

177 Id. § 31.4.2.3(vi).   
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NYISO’s Tariff; and (2) LIPA transmission projects that have been evaluated and 
selected by NYISO as the more cost-effective or efficient solution. 

87. LIPA states the Filing Parties have included revisions to NYISO’s OATT to 
address cost allocation and rate development for LIPA projects.  In particular, the 
revisions provide that costs and rates for a LIPA project meeting a Public Policy 
Transmission Need that are to be allocated solely to LIPA customers will be established 
pursuant to relevant provisions of the LIPA Act, which include a requirement that 
NYDPS provide LIPA’s Board of Trustees with a recommendation as to any LIPA-
proposed cost allocation method or rate before adoption by the Board of Trustees.178  In 
addition, LIPA explains, for the costs of a LIPA project meeting a Public Policy 
Transmission Need that may be allocated to other Transmission Districts, the LIPA’s 
Board of Trustees must approve the cost allocation method or rate for a LIPA project.  
Upon approval, LIPA must submit the approved method or rate to NYISO for filing with 
the Commission.  If LIPA’s Board of Trustees does not adopt the recommendation of the 
NYDPS, NYISO’s filing will include the NYDPS’s recommendation for the 
Commission’s consideration.  LIPA adds that any cost allocation method allocating costs 
to market participants outside of the Long Island Transmission District will be filed with 
the Commission for approval, along with a demonstration that:  (i) the method complies 
with Order No. 1000’s cost allocation principles, (ii) the project benefits market 
participants outside of the Long Island Transmission District, and (iii) the proposed 
allocation is roughly commensurate to the identified benefits.   

88. Regarding the billing mechanism for LIPA charges outside of the Long Island 
Transmission District, LIPA explains that the revisions provide that NYISO will act on 
LIPA’s behalf and bill such entities a separate charge for the costs incurred by LIPA for a 
solution to a Public Policy Transmission Need and will remit the revenues to LIPA each 
billing period.  In addition, LIPA states, the proposed revisions to section 31.5.5.4.6 
provide that the inclusion within NYISO’s OATT or filing with the Commission of a cost 
allocation and or charges for recovery of costs incurred by NYPA or LIPA related to a 
solution to a transmission need driven by a Public Policy Requirement or Interregional 
Transmission Project as provided for in sections will not be deemed to modify the 
treatment of such rates as non-jurisdictional pursuant to section 201(f) of the FPA. 

89. The New York Commission states that the proposed OATT provisions that reflect 
LIPA’s responsibilities for transmission planning on Long Island provide a workable 
framework for coordinating LIPA's responsibilities with the New York Commission's 
role under the public policy transmission planning process.  The New York Commission 
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supports these provisions to ensure that the transmission planning needs for public policy 
purposes across the entire state are adequately considered.179 

v. Commission Determination 

90. In the Second Compliance Order, the Commission stated that “[i]f the Filing 
Parties and [LIPA] agree to further OATT modifications, … the Filing Parties may 
include those OATT revisions in a section 205 filing or in their next compliance filing, 
and we will consider the proposed OATT revisions at that time.”180  The Filing Parties 
and LIPA have agreed to revisions to NYISO’s OATT and the Filing Parties have 
proposed the revisions in this compliance filing.  With one exception, we find that these 
tariff revisions are consistent with NYISO’s public policy transmission planning process, 
which the Commission previously approved.  We note that the proposed revisions allow 
LIPA to determine whether a proposed transmission need driven by public policy 
requirements requires a physical modification to transmission facilities located solely 
within the Long Island Transmission District, while also allowing the New York 
Commission to determine that a transmission need driven by public policy requirements 
identified by LIPA is a regional transmission need driven by public policy requirements.  
We further note that LIPA has no authority to identify a transmission need outside of the 
Long Island Transmission District.  Thus, we accept the Filing Parties’ proposed LIPA-
related OATT provisions.  Because LIPA indicated its request for rehearing is conditional 
and the Filing Parties submitted the LIPA-related amendments, which we now accept, we 
find that LIPA’s rehearing request is moot.  

91. However, as explained above, we find that the provision providing that “[d]isputes 
regarding a decision by [LIPA] to either accept or deny a proposed transmission need 
solely within the Long Island Transmission District shall be addressed through judicial 
review in the courts of the state of New York pursuant to Article 78 of the New York 
Civil Practice Law and Rules,” could be read to make matters beyond those solely within 
LIPA’s jurisdiction subject to judicial review in the courts of the State of New York.181  
Therefore, we direct the Filing Parties’ to propose, on compliance, revisions to state that 
only disputes within LIPA’s sole jurisdiction may be subject to judicial review in the 
courts of the State of New York. 

                                              
179 New York Commission Comments at 4. 

180 Second Compliance Order, 148 FERC ¶ 61,044 at P 127. 

181 See proposed NYISO OATT, Attachment Y, § 31.4.2.2. 
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6. Nonincumbent Transmission Developer Reforms 

a. Definition of Upgrade 

i. Second Compliance Order 

92. In the Second Compliance Order, the Commission found that the Filing Parties’ 
proposed definition of the term “upgrade” in Attachment Y partially complied with the 
requirements of Order No. 1000.  The Commission determined that the definition 
proposed was inconsistent with Order No. 1000-A “because it would include as an 
upgrade the replacement of an entire transmission facility rather than the replacement of a 
part of an existing transmission facility.”182  Therefore, the Commission directed the 
Filing Parties to revise NYISO’s OATT to modify the definition of upgrades so that only 
the replacement of part of an existing transmission facility can be considered an 
upgrade.183 

93. The Commission rejected as beyond the scope of compliance with the First 
Compliance Order and Order No. 1000 the Filing Parties’ proposal to revise the language 
related to rights-of-way in section 31.6.4:  (1) to replace the statement that “[n]othing in 
this Attachment Y affects the right of an incumbent Transmission Owner to… retain, 
modify, or transfer rights-of-way,” with the statement that “[a]n incumbent Transmission 
Owner shall have the right to… retain, modify, or transfer rights-of way subject to 
relevant law or regulation granting such rights-of-way”; and (2) to replace language 
recognizing the right of an incumbent transmission owner to “develop a local 
transmission solution that is not eligible for regional cost allocation to meet its reliability 
needs or service obligations in its own service territory or footprint,” with language 
providing that an incumbent transmission owner may “develop, build, own, and operate a 
transmission solution that is not eligible for regional cost allocation to meet its reliability 
or other needs or service obligations in its own service territory or footprint.”184  

                                              
182 Second Compliance Order, 148 FERC ¶ 61,044 at P 151 (explaining that 

“Order No. 1000-A defines an upgrade as ‘an improvement to, addition to, or 
replacement of a part of, an existing transmission facility,’ and provides that the term 
‘does not refer to an entirely new transmission facility’”) (emphasis in original); Order 
No. 1000-A, 139 FERC ¶ 61,132 at P 426. 

183 Second Compliance Order, 148 FERC ¶ 61,044 at P 151. 

184 Id. P 152. 
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ii. Requests for Rehearing or Clarification 

(a) Summary of Requests for Rehearing 

94. The New York Transmission Owners ask the Commission to clarify the meaning 
of the term upgrade as defined in Attachment Y.  They assert that any facility that would 
qualify as an upgrade under any definition of that term that has been approved by the 
Commission in an Order No. 1000 compliance proceeding should also qualify as an 
upgrade under the NYISO OATT, pointing, in particular, to the Commission’s findings in 
Midwest Independent Transmission System Operator’s (MISO) compliance 
proceeding.185  They argue that all existing transmission facilities are integrated parts of a 
transmission owner’s existing integrated transmission system and, therefore, the 
replacement of an existing transmission facility cannot reasonably be considered an 
entirely new facility.  As such, they claim, the replacement of any existing transmission 
facility is properly characterized as an upgrade, so long as the facilities are not entirely 
new.  If the Commission declines to make the requested clarification, the New York 
Transmission Owners seek rehearing of the Second Compliance Order, on the grounds 
that the Commission’s rejection of the definition constitutes an unexplained departure 
from prior Commission determinations.186 

(b) Commission Determination 

95. We reject, as a collateral attack on Order No. 1000, the New York Transmission 
Owners’ assertion that the replacement of any existing transmission facility is properly 
characterized as an upgrade, so long as the facilities are not entirely new.  In Order No. 
1000-A, the Commission clarified that an upgrade cannot include “the replacement of an 
entire transmission facility rather than the replacement of a part of an existing  

transmission facility.”187   If the Commission were to accept the New York Transmission 
Owners’ argument that the replacement of any existing transmission facility is properly 

                                              
185 New York Transmission Owners Request for Rehearing at 18 (citing Midwest 

Indep. Transmission Sys. Operator, 147 FERC ¶ 61,127, at PP 198-203, 222-226 (2014) 
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186 Id. at 17-18. 

187 Second Compliance Order, 148 FERC ¶ 61,044 at P 151 (explaining that 
“Order No. 1000-A defines an upgrade as ‘an improvement to, addition to, or 
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No. 1000-A, 139 FERC ¶ 61,132 at P 426. 
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considered an upgrade, this exception to the requirement to eliminate federal rights of 
first refusal from Commission jurisdictional tariffs and agreements would swallow the 
rule.  Thus, the New York Transmission Owners’ assertion is a collateral attack on Order 
No. 1000.   

96. We disagree with the New York Transmission Owners that the Commission must 
clarify its determination in the Second Compliance Order to maintain consistency with its 
findings in MISO.188  Contrary to the New York Transmission Owners’ assertion, in 
MISO, the Commission made clear that MISO’s definition of upgrade is properly limited 
to the “expansion, replacement or modification, for any purpose, made to existing 
transmission line facilities” and “[a]s such, a new transmission facility cannot be read to 
be classified as an upgrade [under MISO’s OATT] even if it did result in improved 
performance of an existing transmission facility.”189  The Commission specifically 
limited what new transmission facilities replacing existing transmission facilities may 
qualify as upgrades, and, in doing so, required that an upgrade cannot include the 
replacement of an entire transmission facility rather than the replacement of a part of an 
existing transmission facility.190 

97. Specifically, the Commission rejected part of MISO’s proposal because it 
provided that, “the functionally equivalent capital replacement of an entire existing 
transmission line facility with an entirely new transmission line would be treated as an 
upgrade.”191  The Commission explained that “[t]his is inconsistent with the 
Commission’s clarification that the term upgrade refers to the replacement of only a part 
of an existing transmission line and does not include an entirely new transmission 
facility.”192  Therefore, the Commission directed MISO to revise its OATT “so that an 
upgrade includes the functionally equivalent capital replacement of only a portion of an 
existing transmission line facility but not the functionally equivalent capital replacement 
of an entire existing transmission line facility.”193 

                                              
188 See MISO, 147 FERC ¶61,127, at PP 198-203, 222-226, 238. 

189 Id. P 188. 

190 Id. P 238; see also id. PP 188, 198-203, 222-226; Order No. 1000-A,  
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iii. Compliance 

(a) Summary of Filing Parties’ Compliance 
Filing 

98. The Filing Parties propose to revise NYISO’s OATT to state that the term 
“upgrade” shall refer to an improvement to, addition to, or replacement of a part of an 
existing transmission facility and shall not refer to an entirely new transmission 
facility.194  In addition, the Filing Parties propose to replace the revised language related 
to rights of way in section 31.6.4, which the Commission rejected in the Second 
Compliance Order, with the language as it existed prior to the proposed revisions in the 
October 2013 Filing.195 

(b) Commission Determination  

99. We find that the Filing Parties’ proposed revisions comply with the directives in 
the Second Compliance Order to revise NYISO’s OATT to modify the definition of 
upgrade and to remove the revised language in section 31.6.4.  

b. Qualification Criteria  

i. Second Compliance Order 

100. In the Second Compliance Order, the Commission found that the Filing Parties’ 
proposed qualification criteria requiring a transmission developer to provide information 
regarding its technical, engineering, and financial qualifications and experience and 
transmission facilities that it has already developed are unreasonably stringent and may 
effectively prohibit a prospective transmission developer that does not have past 
experience in financing, developing, constructing, operating, and maintaining 
transmission facilities from qualifying, even though it could provide other evidence, such 
as a plan to rely on third-party contractors with such experience.196  The Commission 
required the Filing Parties to revise the qualification criteria to:  (1) allow a prospective 
transmission developer to submit a detailed plan for financing, developing, constructing, 
operating, and maintaining a transmission facility, such as the financial, technical, and 
engineering qualifications and experience and capabilities of any third parties with which 

                                              
194 Proposed NYISO OATT, Attachment Y, § 31.31.6.4. 

195 October 15, 2013 Compliance Filing at 17. 

196 Second Compliance Order, 148 FERC ¶ 61,044 at P 176 (citing PacifiCorp, 
143 FERC ¶ 61,151, at P 158 (2013)). 
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it will contract for these purposes, in the absence of previous experience financing, 
developing, constructing, operating, or maintaining transmission facilities; and (2) require 
a prospective transmission developer to provide information about transmission facilities 
that it has already developed to the extent that it has developed transmission facilities.197 

101. In addition, the Commission found that the Filing Parties’ explanation that the 
provision directing entities developing an approved transmission project to register with 
the North American Electric Reliability Corporation (NERC) and the Northeast Power 
Coordinating Council is meant to notify new transmission developers that they will need 
to register with NERC is consistent with the Commission’s statements in Order No. 1000.  
However, the Commission stated, the provision can still be read as requiring new 
transmission developers to register with NERC while developing a transmission project, 
because it states that “all entities developing an approved project … must register with 
NERC and [Northeast Power Coordinating Council]… and must comply with all 
applicable Reliability Criteria.”198  The Commission stated that this would be inconsistent 
with Order No. 1000 and required the Filing Parties to revise NYISO’s OATT consistent 
with their explanation that the section only puts new transmission developers on notice 
that they must register with NERC and does not require new transmission developers to 
register with NERC.199 

ii. Summary of Filing Parties’ Compliance Filing 

102. The Filing Parties propose to revise the qualification criteria in NYISO’s OATT to 
state that a transmission developer shall provide NYISO with a description of the 
transmission facilities that it has financed, developed, constructed, maintained, or 
operated and the status of those facilities if it has previously financed, developed, 
constructed, maintained, or operated transmission facilities.200  In addition, the Filing 
Parties propose to add a new provision to NYISO’s OATT stating that to meet the 
qualification criteria, a prospective transmission developer may submit a detailed plan 
describing how, in the absence of previous experience financing, developing, 
constructing, operating, and maintaining a transmission facility, the transmission 
developer will finance, develop, construct, operate, and maintain a transmission facility, 
including the financial, technical, and engineering qualifications and experience and 
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capabilities of any third parties with which it will contract for these purposes.201  The 
Filing Parties propose to further revise NYISO’s OATT to provide that, after NYISO has 
found that a transmission developer is qualified, the transmission developer must provide 
NYISO with the status of any contracts with third-party contractors as part of its 
submission of transmission project information for purposes of NYISO’s evaluation and 
selection processes.202  

103. The Filing Parties propose to revise NYISO’s OATT to state that the transmission 
developer of a transmission project selected in the regional transmission plan for 
purposes of cost allocation is hereby notified that it must comply with all applicable 
reliability criteria, policies, standards, rules, regulations, and other requirements of 
NERC, the Northeast Power Coordinating Council, the New York State Reliability 
Council, the New York Transmission Owners, and any other applicable reliability entities 
or their successors, to the extent required by, and in accordance with, their procedures.203 

iii. Commission Determination 

104. We find that the Filing Parties’ proposed revisions comply with the directives in 
the Second Compliance Order to (1) allow a prospective transmission developer to 
submit a detailed plan for financing, developing, constructing, operating, and maintaining 
a transmission facility, such as the financial, technical, and engineering qualifications and 
experience and capabilities of any third parties with which it will contract for these 
purposes, in the absence of previous experience financing, developing, constructing, 
operating, or maintaining transmission facilities; and (2) require a prospective 
transmission developer to provide information about transmission facilities that it has 
already developed to the extent that it has developed transmission facilities. 

105. We find that the Filing Parties’ proposed revisions comply with the directives in 
the Second Compliance Order to revise section 31.6.5 consistent with NYISO’s 
explanation that the section only puts new transmission developers on notice that they 
must register with NERC and does not require new transmission developers to register 
with NERC.   

                                              
201 Proposed NYISO OATT, Attachment Y, § § 31.2.4.1.1.1.4, 31.3.2.4.1.1.1.4, 

31.4.4.1.1.4. 

202 Id. §§ 31.2.4.4.2, 31.2.4.8.2, 31.3.2.4.2, 31.4.5.1. 
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Docket Nos. ER13-102-005 and ER13-102-006  - 53 - 

c. Information Requirements 

i. Second Compliance Order 

106. In the Second Compliance Order, the Commission required the Filing Parties to 
revise NYISO’s OATT to refund to the transmission developer the difference between 
the study deposit and the costs of performing the study, including interest calculated in 
accordance with section 35.19a(a)(2) of the Commission’s Rules and Regulations.  In 
addition, the Commission directed the Filing Parties to provide to each transmission 
developer a description of the costs to which the deposit will be applied, how those costs 
will be calculated, and an accounting of the actual costs.204  

ii. Summary of Filing Parties’ Compliance Filing 

107. The Filing Parties propose to revise NYISO’s OATT to state that if NYISO is 
required to refund any portion of the study deposit amount to a transmission developer, 
such refund will include interest on the refunded amount calculated in accordance with 
section 35.19a(a)(2) of the Commission’s regulations.205   

108. The Filing Parties also propose to revise NYISO’s OATT to describe how NYISO 
will identify and invoice actual study costs and how NYISO will apply the study deposit.  
First, the Filing Parties propose to revise NYISO’s OATT to state that NYISO will track 
its staff and administrative costs, including any costs associated with using 
subcontractors, that it incurs evaluating or reevaluating a transmission developer’s 
proposed transmission solution.  Second, the Filing Parties propose to revise NYISO’s 
OATT to provide that the monthly invoice that NYISO will send to the transmission 
developer for the study costs it incurs shall include both a description and an accounting 
of the study costs, as well as estimated subcontractor costs.   

109. The Filing Parties further propose to revise NYISO’s OATT to provide that if a 
transmission developer does not timely pay its monthly invoice or, in the event of a 
transmission developer’s dispute over invoiced amounts, does not pay disputed amounts 
into an independent escrow account, NYISO will recover the owed amount from that 
transmission developer’s study deposit.  NYISO’s revised OATT states that if NYISO is 
required to draw on the study deposit, NYISO will notify the transmission developer, 
who will have 30 days to make payments to NYISO to restore the $100,000 study 
deposit.  NYISO’s revised OATT further states that if the transmission developer fails to 
make such payments, NYISO may halt its evaluation of the transmission developer’s 
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205 Proposed NYISO OATT, Attachment Y, §§ 31.2.6.2, 31.4.4.4. 
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proposed transmission solution and may disqualify the solution from further 
consideration.  In this case, NYISO’s revised OATT provides that NYISO will issue a 
final invoice and refund to the transmission developer any portion of the study deposit 
that exceeds outstanding costs that NYISO has incurred to evaluate its proposed 
transmission solution, including interest on the refunded amount calculated in accordance 
with the Commission’s regulations.206 

iii. Commission Determination 

110. We find that the Filing Parties’ proposed revisions comply with the directives in 
the Second Compliance Order.  As required, the Filing Parties’ revisions specify that a 
transmission developer will be refunded the difference between the study deposit and the 
costs of performing the study, including interest calculated.  In addition, the revisions 
ensure that each transmission developer will be provided a description of the costs to 
which the deposit will be applied, how those costs will be calculated, and an accounting 
of the actual costs. 

d. Evaluation Process for Transmission Proposals for 
Selection in the Regional Transmission Plan for Purposes 
of Cost Allocation 

i. Second Compliance Order 

111. In the Second Compliance Order, the Commission found that NYISO’s proposed 
process for evaluating transmission proposals for selection in the regional transmission 
plan for purposes of cost allocation is generally consistent with the evaluation 
requirements of Order No. 1000 and complies with the requirement to describe a 
transparent and not unduly discriminatory process for evaluating proposed transmission 
solutions for selection in the regional transmission plan for purposes of cost allocation.  
The Commission explained that Attachment Y defines a reasonable framework for 
NYISO’s evaluation process that allows NYISO flexibility in conducting its evaluation 
and applying the evaluation metrics, while not giving NYISO unwarranted discretion.207  
The Commission found that NYISO’s evaluation criteria are sufficiently detailed to 
provide prospective transmission developers with an understanding of how their 
proposals will be evaluated.208 
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207 Second Compliance Order, 148 FERC ¶ 61,044 at P 249. 

208 Id. P 250.  
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112. The Commission declined to require NYISO to provide additional detail in 
Attachment Y regarding the relative weight attributed to each factor considered in the 
evaluation process and rejected protests calling for specific weighted values for each of 
NYISO’s proposed metrics and a method for NYISO’s ranking of the selected criteria.  
The Commission explained that Order No. 1000 does not require a public utility 
transmission provider to specify in its OATT the relative weight of the factors considered 
in the evaluation process.209  The Commission added that the arguments that cost-
effectiveness is not appropriately central to NYISO’s evaluation process are 
unconvincing because not only does NYISO evaluate the cost of a proposed solution 
through the capital cost estimates and the cost per MW ratio criteria, the other factors that 
NYISO will consider in some way evaluate the cost of the proposed transmission project 
to the customer.  For instance, the Commission explained, considering the potential 
issues associated with delay in constructing the proposed regulated transmission solution 
consistent with the major milestone schedule allows NYISO to consider the likelihood 
that a transmission project will be delayed and thereby expose customers to increased 
costs from a prolonged, unresolved transmission need.210   

ii. Requests for Rehearing 

(a) Summary of Requests for Rehearing 

113. LS Power asserts that the Commission erred by finding that NYISO’s evaluation 
and selection criteria sufficiently weighed cost factors in relation to non-cost factors.211  
LS Power asserts that the Commission’s analysis of NYISO’s proposed revisions must 
start with the Commission’s jurisdictional mandate, which it argues is limited to rates and 
practices affecting rates.  LS Power argues that, although non-cost factors could 
conceptually affect rates, the Commission, limited by its jurisdiction, must require 
NYISO to specify the actual cost impact of each evaluation factor.212  LS Power 
maintains that, if the Commission fails to require that the application of individual factors 
primarily focuses on cost either through a weighting formula or other clearly identified 
means, such factors statutorily cannot be jurisdictionally relevant to the determination of 
a more efficient or cost-effective transmission solution or bidder.213  For example, LS 
                                              

209 Id. 

210 Id. P 252. 

211 LS Power Request for Rehearing and Clarification at 9. 

212 Id. at 6 (citing Cal. Indep. Sys. Operator Corp. v FERC, 372 F.3d 395, 403 
(D.C. Cir. 2004)).  

213 Id.  (citing S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 77 (D.C. Cir. 2014)).  
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Power asserts, the Commission’s dismissal of NextEra’s submission that NYISO must 
include a cost-containment commitment in the evaluation criteria ignores that a key 
purpose of NYISO’s evaluation and selection process is to establish the costs or cost 
framework that will later be used to calculate rates.214  Finally, LS Power contends that, 
without more rigorous evaluation criteria, the Commission authorized NYISO an 
excessive degree of discretion in how it applies its tariff.215 

(b) Commission Determination  

114. We deny LS Power’s request for rehearing and affirm the finding in the Second 
Compliance Order that cost-effectiveness is appropriately assessed in NYISO’s proposed 
evaluation process.216  We disagree with LS Power’s argument that the “theoretical” 
possibility that NYISO’s non-cost factors relate to cost considerations is insufficient to 
ensure NYISO can determine whether one transmission solution is more efficient or cost-
effective than another.217  As the Commission found in the Second Compliance Order, 
NYISO’s evaluation process provides that it will consider the cost-effectiveness of a 
proposed transmission solution both through cost-specific factors, such as the capital cost 
estimates and the cost per MW ratio criteria, and through additional factors that 
intrinsically reflect the cost of the proposed transmission project to the customer, in both 
the short and near term.218  The Commission found that these other categories are directly 
related to determining whether a transmission solution proposed by a transmission 
developer is more efficient or cost-effective.219  On this basis, the Commission concluded 
that NYISO has shown that consideration of both cost-specific factors and factors other 
than those referring explicitly to transmission project costs will allow NYISO to consider 
“the relative efficiency and cost-effectiveness of [any proposed transmission] solution” 
and to select more efficient or cost-effective solutions to regional transmission needs.220 

                                              
214 Id. 

215 Id. at 8.  

216 See Second Compliance Order, 148 FERC ¶ 61,044 at P 249. 

217 See id. P 250. 

218 See id. P 252. 

219 Second Compliance Order, 147 FERC ¶ 61,127 at P 252. 

220 Order No. 1000, FERC Stats. & Regs. ¶ 31,323 at P 331 n.307. 
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115. We also reject as a collateral attack on Order No. 1000, LS Power’s argument that, 
unless NYISO can demonstrate on compliance that any non-cost factors it will use in the 
evaluation process directly affect rates, the Commission lacks jurisdiction over the 
evaluation factors used in the regional transmission planning process.  In Order No. 1000, 
the Commission found that “transmission planning activities have a direct and 
discernable [e]ffect on rates,” explaining that “[i]t is through the transmission planning 
process that public utility transmission providers determine which transmission facilities 
will more efficiently or cost-effectively meet the needs of the region, the development of 
which directly impacts the rates, terms and conditions of jurisdictional service.”221  The 
Commission also found that, based on its review of the record, existing transmission 
planning processes were unjust and unreasonable or unduly discriminatory or 
preferential,222 and that part of the remedy is for public utility transmission providers to 
establish a transparent and not unduly discriminatory process for evaluating whether to 
select a transmission facility in the regional transmission plan for purposes of cost 
allocation.223  The United States Court of Appeals for the District of Columbia Circuit 
held that “the Commission reasonably interpreted [s]ection 206 to authorize [Order  
No. 1000’s] planning mandate.”224  Thus, LS Power’s argument that the Commission and 
NYISO are now required to demonstrate how the evaluation criteria, which are part of the 
transmission planning reforms the Commission required in Order No. 1000, are within 
the Commission’s jurisdiction is a collateral attack on Order No. 1000. 

116. Furthermore, if the Commission were to accept LS Power’s arguments, we would 
essentially be directing NYISO to consider cost as the primary factor in its evaluation of 
proposed transmission solutions for selection in the regional transmission plan for 
purposes of cost allocation;225 however, Order No. 1000 does not include such a 
requirement.  Rather, Order No. 1000 requires NYISO to consider the relative efficiency 
and cost-effectiveness of proposed transmission solutions.226  LS Power’s argument on 
rehearing that the Commission should change this requirement is a collateral attack on 
Order No. 1000.  There, the Commission declined a similar request from LS Power to 
impose a requirement to select the bidder that is willing to guarantee the lowest net 
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present value of its annual revenue requirement and held that, other than to require that 
these selection criteria be transparent and not unduly discriminatory, the Commission 
would allow the selection criteria to vary in different transmission planning regions.227 

117. Finally, we disagree with LS Power that the Commission should have required 
NYISO to include specific cost-containment commitments among the evaluation metrics.  
As the Commission found in the Second Compliance Order, NYISO’s proposed 
evaluation criteria are broad enough to allow NYISO to appropriately assess the cost-
effectiveness of proposed transmission solutions,228 including whether a transmission 
developer is likely to avoid major cost overruns during project implementation.  For 
example, NYISO will consider the accuracy of proposed cost estimates229 and potential 
issues associated with delay in constructing the proposed regulated transmission solution 
consistent with the major milestone schedule. 

  

                                              
227 Order No. 1000-A, 139 FERC ¶ 61,132 at PP 450, 455.  

228 Second Compliance Order, 148 FERC ¶ 61,044 at P 252. 

229 NYISO OATT, Attachment Y, § 31.2.6.5.1.1. 
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7. Cost Allocation  

a. Cost Allocation Process for Transmission Needs Driven 
By Public Policy 

 
i. Second Compliance Order 

118. The Commission found that NYISO had failed to explain how the proposed 
regional cost allocation method for public policy transmission projects will not cause 
unnecessary delays for transmission developers to obtain the right to use the regional cost 
allocation method for their proposed public policy transmission project.  The 
Commission also found that NYISO did not provide a timeline for the proposed process 
so that a transmission developer will know how the costs of its transmission project will 
be allocated in a timely manner.  The Commission therefore required NYISO to make a 
further compliance filing to address these issues on this question.230  

ii. Summary of Filing Parties’ Compliance Filing 

119. The Filing Parties propose that the process for deciding the cost allocation method 
for a public policy transmission project will run in parallel with state siting proceedings 
under Article VII of the New York Public Service Law and other permitting proceedings 
for major electric transmission facilities, which take well more than a year to complete.  
Thus, they state that the time frame will run between 60 and 330 days, which they argue 
will not cause undue delay.  The Filing Parties propose to revise section 31.5.5.4 to 
establish the following timeline for determining the applicable cost allocation method for 
a public policy transmission project231:   

• NYISO will file with the Commission within 60 days of the New York 
Commission’s determination of a Public Policy Transmission Need any cost 
allocation method prescribed by the underlying public policy requirement.232 

• If there is no cost allocation method prescribed in the public policy requirement or 
the transmission developer wants to propose a different method, the transmission 
developer may submit to the New York Commission for its consideration a 
proposed cost allocation method no later than 30 days after NYISO’s selection of 

                                              
230 Second Compliance Order, 148 FERC ¶ 61,044 at P 330. 

231 Proposed NYISO OATT, Attachment Y, § 31.5.5.4. 

232 Id. § 31.5.5.4.1. 
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its transmission project as the more efficient or cost-effective transmission 
solution to a Public Policy Transmission Need.233 

• The New York Commission will have 150 days to review the transmission 
developer’s proposed cost allocation method and to inform the transmission 
developer whether it supports the method.234 

• If the New York Commission supports the proposed cost allocation method, the 
transmission developer will file the method with the Commission within 30 days 
of the New York Commission’s indication of its support.235 

• If the New York Commission does not support the proposed cost allocation 
method, the transmission developer will work with the New York Commission 
over a 60 day period to attempt to develop a mutually agreeable cost allocation 
method.236 
 

• If they agree upon a cost allocation method, the transmission developer will file 
the method with the Commission within 30 days of the conclusion of the 
discussion period.237 
 

• If they cannot agree upon a cost allocation method, the transmission developer 
will file its preferred method with the Commission within 30 days of the 
conclusion of the discussion period and will also include the method supported by 
the New York Commission.238 
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120. The Filing Parties state that if the Commission does not accept a cost allocation 
method through the above process, NYISO will allocate the costs of the transmission 
project to all load serving entities in the New York Control Area using the default cost 
allocation method, based upon load ratio share.239 

iii. Commission Determination 

121. We find that the Filing Parties’ proposed revisions comply with the directives in 
the Second Compliance Order to establish a timeline for determining the applicable cost 
allocation method for a public policy transmission project and the Filing Parties have 
explained that the timeline will not cause unnecessary delays for transmission developers.   

b. Cost Allocation for Solutions to Transmission Security 
Violations 

 
i. Second Compliance Order 

122. In the Second Compliance Order, the Commission noted the Filing Parties’ 
placeholder for a method for allocating the costs of transmission projects that resolve 
transmission security violations, other than those that also resolve resource adequacy 
issues, as well as NYISO’s commitment to file this cost allocation method with the 
Commission by the end of the third quarter of 2014.  The Commission stated that it 
would address the resulting cost allocation method at the time that NYISO makes its 
filing.240  

ii. Summary of Filing Parties’ Compliance Filing 

123. The Filing Parties state that based on stakeholder input, NYISO is working on 
further refinements to the method and examples for further discussions.  NYISO 
currently anticipates that its filing of proposed tariff revisions for the Commission’s 
acceptance will not occur until the first quarter of 2015.241  

iii. Commission Determination 

124. We note NYISO’s commitment to file this cost allocation method with the 
Commission by the end of the first quarter of 2015.  NYISO staff indicated at a 
subsequent stakeholder meeting, the Electric System Planning Working Group, held on 
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February 3, 2015, that it anticipates making this filing by the end of the second quarter of 
2015.  We will address the resulting cost allocation method at the time that NYISO 
makes that filing.  

8. Additional Ministerial Changes  

a. Summary of Filing Parties’ Compliance Filing 

125. The Filing Parties also propose non-substantive clarifications and ministerial 
modifications that are related to the implementation of the tariff revisions proposed to 
comply with the July 2014 Order or that were identified in the course of drafting those 
changes, all of which the Filing Parties believe are needed for the tariff to read logically 
and consistently.  For example, the Filing Parties have created the defined term Viability 
and Sufficiency Assessment which shall mean “[t]he results of the ISO’s assessment of 
the viability and sufficiency of proposed solutions to a Reliability Need under section 
31.2.5 or a Public Policy Transmission Need under section 31.4.6, as applicable.”  The 
Filing Parties state that the proposed defined term merely improves readability by 
replacing the lengthy description of this process step in multiple locations in Attachment 
Y with a defined term.242  

b. Commission Determination 

126. We accept these non-substantive clarifications and ministerial modifications for 
the tariff to read clearly. 

The Commission orders: 
 

(A) The requests for rehearing and clarification are hereby granted, in part, and 
denied, in part, as discussed in the body of this order. 
 
 (B) The Filing Parties’ compliance filing is hereby accepted, effective on 
January 1, 2014, subject to a further compliance filing, as discussed in the body of this 
order. 
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(C) The Filing Parties are hereby directed to submit a further compliance filing, 
within 30 days of the date of issuance of this order, as discussed in the body of this order. 
 
 
By the Commission. 
 
( S E A L )  
 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 
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