
DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

11 CFR Part 292 

(Dothls Nos. RMn-54 and j:U.l7$-55J 

Sman Power Productionj Order 
Granting in Part and Denying in Part 
Rehearing 0' Orders Nos. 69 and 70, 
and Ame nding Regulations 

IU I,lt!d: MliIY I S. 1900.. 
ACENCY: Federa l £nerg)' Rt'811!alory 
Commission. DO&' 
ACTION: Order Iranling in part a nd 
denying in part rehearing of order NoL 
69 and 70, and amending regulations. 

SUMMARY: The Federa l Energy 
"Rt'gula lory Commission (Commission) 
hereby .dopts 1lfl order granling in part 
and den},'ifli in part pelltions for 
ameDdm l.'rH of Order ~os. 69 and 70-
The Order a mends four 5t'ctio~s of the 
Commission's rulr!. in\ oh'inS s mall 
pOI\er f'",d;.:(;!ion. The :imendmenls 
i",'nl \"l~ !he ch.rinilion of '·IOl<lII"r • .'r~}' 
input.·· h"! ,,' ,II : ,· ;;I. :I('::1" r. !5 for 

-
q:Ja l ! n ::R ! i~n 01 ncw dual·fuel 
c(>Sf: r:clat b n ( ... ::,!ilies... lucluse erileria 
fOT q"Je!i fymr ~l":1a ll P"h ", production 
(.. ::i !1:ic$. ilnd lhe cx~mptjon of 
q \l alii~ ing fil cilities !rom seclions J9 and 
20 of lhe redera~ Power Ael 
EFFECTIVE OATE: MilY 15. 198D. 

FOA FU!;THER INFORt.:ATlOIll CONTACT: 
Adam Wenner. Omce of the GeneraJ 

Counsel. 825 North Capitol StreeL 
N.E" Washington. D.C. 20426. (201) 
35:--9338, or 

Gler: n Bf!:st' r. OUice of thp Ge:lcral 
C,"'unsel. 8::5 ~orth Capi!ol Street. 
!\ .£ .. \\" a~!, :nS l on . D.C. ::~16. (::01) 
35;'-8364. 

S:.lP"LE!.:~NT A AY II. FC;::: :.I A TroN.: 
In Ihe mililer of Small Power 

Production and Cogeneration 
Facilil:es-Rates /l nd Exempt ions. 
Qualirri:lg Stal:,]s: c.uer 8rllnling in pa rt 
and den)'ing in part rehC'aring of order 
Nos. 69 and 70. and amending 
rp8ulat ions. 

On February 19, 1980, Ihe r~der81 
Energ), Regulatory Commission 
(Commission) issued Order No. 69, the 
"Fip.aJ Rule Regarding 1M 
Implementa tion of Section 110 of the 
Public Utili ty Regulatory Policies Act of 
1978" (PURPAJ in Docket No. RM79-SS.. ' 
The Commission received six 
applications lor r ehearing or 
reconsideration. I 

'45 F~d Rf$. lW4"ebtual)' 25. l l1aO~ 
' Southern Comp&ny x ,., ic.u. ~ I),.brch It. 

1980). Elton Development Auoci.lion fMlTch 14. 
1980). AmeriCol n E\edric Power StI'Yice Corpor.tiOil 
(MudIlt. ll11!O). Edison Electric: lnllilu le tt.,.rch ... 
l111!OJ. Conlolidlted Edi!on Company 1.IId Boflon 
Edison Company IMlreh 20. 19lt01 . • nd CAllor.cio­
Ute Electric: Allor;! .tion.lnc.. IA pril n , 19Il0l-

Tht Commiu iOll nolel Ih.l. while Ihe~;' no 
exprcn it.II,IIOl}· rish! 10 reht .. rilll of ruin inlled 
under I~Uon 210 of PURPA. the~ II . I talutOI')' 
riShllu ",hurin; of ",1"" is~,,~ "r.~~. f4OClion :!at 
of PlJRPA. .. b ieh ."'en.ko:! t!v J"~~,.l Pu ... ·e. Ad 
IF'PA) b)' Itd,l:". J.ectinll1 3!1Tr 3(::ZI. 1M 
Comm •• ,ion·. vi,w il th .. Con~r1'I." in 
Incorpor.tin. by ~fere~ the l'nfo.«~nl 
Pf"t'~~I ;OfI of the f~d~r.1 pg"'er Acll$toclion :1Dh 01 
PlJRPA). imt'r.ded c 18" tu inl.'OrpOra le b)' ,..,ft-rt"nor 
the ,..,h~~ ri"i .nd Judici ~1 rn i~", pro' i.ion of IN 
f edeTil1 Power Act. 

In MdJit ion . • en e In " oh'in~ the !>:"'c;-el Cn Ad 
.. nd u. e ... .. :ur. l C., Pune)" Ae. 01 :lr.8. th c.;,urt 
obu""ed thlll 

•• • It ;. oftm 0.01 pouible to dra"" a p~ciM 
li ne .~p. ra tl"' the bovodaria of IN ',,·oAcl&. 
lmpltmenl.lion of IIIl ny NCPA Pro".lonl reqllirn 
c:onchrct by fERC ,"fto.oriZed linde, bou. Act.. A • • 
rUIlIt. Ole prolllUl,ltioo 01 rain rill)' en id ah 
eKerci" of authority under ho:lo the ."CA Ind!.be 
S GPA. £CU. Inc. ,'. FNfe1'fJ/ l:J'~'iJ' II~ulol(J')' 
C"n;" .. i$,i • .on. fo11 F.:d ~5-4 . SM-~ 15th Ci r. lll&a). 

Thf C""·m;»·,,r. nol" thaI se~ion 21(1 oil'l'RPA 
.nd k""::onnl 3;17)-3;::) of Ihe i'PA. II .dcl",d b , 
II$IIOD ~m 0 1 p;, 'JtPA. 1I;t. to al.~ nctn.l,. 
;;"~ .. el .. :c~ Secloon ZOI 01 PURPA e,I,bli.hcI IN 
c:ri'c ri. no! p: ... ·eduru"by ."hid!, co~ener .. ;.un or 
" .... ll ,., .. , '" pr("ducti<ll'l f<tc;n .Ty Coin bto"",nf I 
" q u~ lrf, ~ .. ",~.:il)' .. rclron :1 (1 ~.! i'l'RI'A 
IS:" ! h!."' r~ " 'J l;or ~tl l'.A ~"d )'U" ! '<w. II!' .•. ~tric: 
f''''' ~! 1 ,.! ,\ '::' ,. 4,; '· U} HI~ ! .• ~;.I.: '~I .1. ,d ' .• , 1 ric 

I "n:.C! n l'or.1 ,!; ·~t ~ "!1 I\.':\' ! p.,::~ 



Federal Rc~is tcr / Vol. 45. No. 100 / Wednesday, May 21, 1960 / Rules and Regulations 33959 

Or: \!.m;n 13, 1980 th e C\!m:rtis ~ :on 
iS L'! ! . in Dud",t :'-jo. R:>,t7!J-5:. Ord o! r 
r-;u. :-u. the '·final Rull! Es tablishing 
Req uirements and Procedures for a 
De:erminatian of Qualifying Sial us for 
Sma!! Power Production and 
Cogent!ration f acilities." J That rule 
established criteria and proJcedures 
whereby small power production and 
cogeneration facilities could determine 
if they were eligible to receive the rate 
benefits and exemptions set forth in the 
Commission', rules implementing 
section 210 of PURPA. 

The Commission received four 
petitions for rehearing of Docket No. 
RM79-54.· 

With the exception of arguments 
discussed below, these applications 
raised no new matters of fa ct or law. 

Order No. 69 

inlercormection § 292.30~(c ), 
Consolidated Edison Company (Con Ed). 
Boston Edison Company, and Edison 
Eleclric Institute (EEl) recommended 
that the Commission detennine that the 
interconnection procedures set forth in 
sections 210 and 212 of the Federal 
Pov.--er Act (FPA) are applicable to 
qualifying facilities. rather than 
requirinR L! ·ctric utilities to Interconnect 
with a q .. ul1fying facility as an act 
included within the obligation to 
purchase. and nat requiring an 
evidentiary hearing and the rendering of 
certain findings required under sections 
210 and 212 of the FPA. fn the final rule, 
the Commission observed that section 
212(e) of the FPA provides that no 
provision of section 210 of the FPA 
should be treated as an exclusive means 
of obtaini"8 relief.IThe Commission 
Interpreted thi! provision to mean that 
the existence oC any authority under 
section 210 of the FPA to require 
interconnection should not be 

Footnotes continued from lut pale 
.IlUlln Ind uempl. qualifying fadlilie. from 
certain SI.le .nd Federal re,ul.tion. Thl 
relationship bet" .. een the FPA .. nd PlIRP."\ in lhil 
proce-edi", i. thus .imiJ ... lo that belween 1M ~Ct\ 
Ind the S"CPA. Fo. the reuon, .et fo~:h in £eee. the 
IU\If, will be more tlnrl)' delinuted. and the l.uk 
or uparll;ng inlcrTelaled sec:ior.s .. ·: :1 be ob.;a ted. 
IIthese tulemaklngl are .uble.:! 10 re,·lew In the 
.. me forum, The CO'T!",;,~ioll e~petl' lh;.t In)' 
revie w o( ill order on ",he .. ring;n ~kfl So •. 
R.\~ ... nd RM~ would occur in the Court. or 
Appeal p,,"~lnt 10 IKllon lt3(bl of the FPA, 

'4S FR ti9SQ (Marcll:.o. 1911OJ. 
·Southem Comp.1ln), Services. lnc. !April II. 

le80). CIfft.olid~lcd (dislIlI Com?an), IApn114. 
t980). Southem ClUromia Gao Compan), (Apr;! 14. · 
t\lllO! . E!inbethtown Ca. Company (Aprit 14. 19YVJ. 

• Section %U(el of the FPA . tales tJutI no 
p!"u. iiion IIf &e<;li<mllO of !he FPA ",.111 be "foOled 
11) .. requiring . n)' petsOll 10 utilin the .ul!1l1rily 
of Juch "::lion %to Of til in tiullf an)' .uthority of 
law. or IZl as Iimllln .. lJJ1p.it!r.g. or oth ....... ," 
.1T!!r;lin, '11)' olher IUlhority of Ibe Commluon 
unl!er ar.)· ot!1er pro~i.ioll of IIW, 

int e:preted as exclusive of any other 
inte rconr.ection authority availahle 
under any other law. The Commission 
interpreted section 210(a} of PURPA as 
providing a broad grant of authority to 
prescribe rules necessary to encourage 
cogeneration and small power 
production, including. the authority to 
require interconnection. 

fn their application. Con Ed and 
Boston Edison argued that the ract that 
Congress prohibited the Commission 
from exempting any qualifying f.3cility 
from the provisions of sections 210 or 
212 of the FPA renders moot or 
lrrelevant the express ability of the 
Commisison to resort to other authority 
to require interconnections. They state 
that while section 210{a) of PURPA 
provides the FERC with a broad 
mandate to prescribe rules as it 
detennines necessary. the Congress, in 
section 210(e) specifically prohibited the 
Commission from exempting any 
qualifying facility from the prOvisions of 
lections 210 or 212 of the FPA. As a 
result. Con Ed and Boston Edison claim 
that to read section 210(a) of PURPA as 
granting the ""very authority specifically 
denied in section 21O(e) of PURPA is to 
render the laller subsection uller 
surplusage." 

The primary question arisi"8 !'rom 
these claims il the proper interpretation 
of section 21O(e)(3)(B) of PURPA, which 
provides that qualifying facilities cannot 
be exempted from sections 210, 211, and 
212 of the FPA. 

Section 210 or the FPA grants to 
electric utilities. Federal power 
marketing agencies. and qualifying 
congenerafors any small power 
producers the right to apply for a 
Commission order requiring 
interconnection. The "target" of ,uch an 
interconnection order can be "any 
cogeneration facility, and small power 
production facility. or the transmission 
facilities of any electric u!i1ity."· 

Thus. in the procedures set forth in 
sections 210 and 212 of the FPA, 
qualifying facilities may either be 
applicants for interconnection orders, or 
ta rgets of such interconnection orders, 
These sections confer upon qualifying 
facilities the right to apply for 
interconnection orders; they also impose 
on qualifying facilities the obligation 
and Iiabi!;ty to be subjecled to 
int"" connection orders, 

Section 21O(e) ofPURPA sets forth 
categories of State and Federal laws 
frum ..... hich qualifying facilities can be 
evmp(~J . The intent of this exemption 
is 10 relUu\e the burden associated with 
be :ng subjected to regulations as an 
electric utility under the FPA, the Public 

Utility Holrllng Comjli!ny ."\ .. 1. ar.J Stilte 
laws regulating ra tes and findn C:dl 
organizations of electric utilitip.s. The 
Joint Explanatory Statement of the 
Committee of Conference (Conference 
Report) accompanying PURPA states 
that rate regulation of qualifying 
facilities is to be done in a " less 
burdensome manner than traditional 
utility-rate regulalion."llt further notes 
th" 
(!Ihe e.stablbhment or utility type regulation 
over (cogenerstion .nd small power 
production facllitfes) would .ct IS. 
.Isnlficant disincentive 10 firm. inlere~led in 
cogeneration and .mall power production.' 

Thus, by exempting qualifying 
facilities from this type of regulation. 
Congress relieved them from liabilities 
and requirement! to which others (viz., 
rion-quaUlying facilities) are !ubject. 
Use of the word "exempt" in this 
context is consi,tent with its definition: 
"to release or deliver from some liability 
or requirement to which others are 
lubjecl."'To "exempt" qualifying 
facilities does not mean to deny them a 
privilege or right to which they would 
otherwise be entitled; to exempt means 
to relieve of undesirable respons'lbility 
or obligation. 

Sections 210 and 212 provide that. if 
the Commission makes certain 
detenninations. It caR impose 
obligations on qualifying facilities. 
including requiring the physical 
connection of the qualifying facility with 
the applicant. the sale or exchange of. 
electric energy, ar an increase in 
transmission capacity necessary to 
cany out these provi!ions. The 
Commission believes it is from these 
obligations that section 21O(e){3)(B} 
provides that qualifying facilities may 
Dot be exempted Unlike the 
interpretation proffered by Con Ed and 
Boston Edison this reading comports 
with the plain meaning of the stalute 
and with the accepted use of the 
language. And because qualifying 
facilities remain liable to being a larget 
to an order under sections 210 and 212 
of the FPA. section 21O(eJ(3){B) is not 
"render[ed) utter surplusage,"" 

Under Con Ed's and Boston Edison's 
reading, section 210(e)(3J(BJ of PURPA 
would also mean thai qualifying 
facilities may not be exempted from 
applying uncer section 210 of the FPA to 
the Commis,ion for an order requiring 

'Confe~nce R~port in H.R. 4018. Public Ulllit)' 
Regulatory Policies AGI of 191'8, H.R. Rep. No. 17.;0. 
86th CoIliH %d ~u. 91' (lr.aJ . 

"td, • 
'Web",""', Third Nt ... lnlemalion.IDlclion~ry 

(1m~ 

"Pelilion for Reheating and R~oruiderllticm 
Con Ed .nd &lIon Ediloll. SU:UrJ nllle t. mimeo al 
• 
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interconnection. The Commission noles 
that the ability to apply Cor an 
Interconnection order is no t a dilly. 
liability, or requiremen llo which a 
qualifying facility is subject; it is a grolnl 
of atanding to request the Commission 
to Impose an obligation 00 another party 
(viz., • tarse! of an interconnection 
order). II 

Under Con Ed', reading. the 
Commission may nol "exempt" a 
qualifyina facility from this statutory 
privilege. Sinu,. as Doted previousl,. to 
exempt mearia to relie ... e of liabilities, 
and nol be excluded from rigJlts or 
pri"Ueges, this lnterpretation does not 
seem consonant with.the plain meaning 
of the statutory language. 

Tronsmission I zgZ.303{d). Southern 
Company Services. Inc. (South~rn 
CompaoyL ataled that I 292.303(d) 
.ppean to prohibit an electric ub1i!y 
transmitting from a quanfjing facility 10 
another electric utility from levying a 
transmission charse. This interpretation 
t. nol the one Intended by the 
Commission. The sentence In question 
.tates that ,tJhe rate for purchase by 
the electric utility to which such energy 
11 transmitted ...... haR nol indude any 
charses ror transmission." This phrase t. 
Intended to limn the amount that the 
utility to which electric energy Is 
Ultimately delivered must pay. This 
Hnlence provides that the purcha.in.a 
utility need pUrcha.e this energy afa 
r8te which tenecft the cosls it can avoid 
a. a result of malting such a purchase. 
"and that any co.ttlncWTed to deliver 
the energy to it are the responsibility or 
the aeUing qualifying racility. (The 
transmitting utility may_ however. agree 
to bear .ome or aD or the transmission 
co.I •. ) . 

Tbe Commission does intend thai an 
electric v.tili.ty which transmits energy 
from a qualifying racilily to anotlu!r 
electric utility be permitted to receive 
reimbursement ror this transmission 
service. As noted by Southern Company 
Services, this intent is expressed in the 
preamble, where the Commission stated:. 

ID the cale or electric olilitiel not lubject to 
the jwUdiction of this CollUlliuion. theM 
(transmission] cbll"lel Ibould be determined 
ander Ipplicabte Stlte Ilw or regulation 
which may pemut Isreement between the 
qaln~ facility and Iny·electric utility 
which transmit. enerv or capacity with the 
CIOllHo.t of the quaillyina facility. For utilitin 
IUb}ect.to the Comminioo·. Jurisdiction 
.wier Plrt 0 of the Fedual Power Act these 

"1adHd, the ability 10 Ippl)' fOl" aD order 
_po_1q aD obIi,ptioD 10 wheel or nnsmit powet 
... GoI con£rned upoa q,UlIifyiQa !Kilitie.: lb. ... 
..w..ioII from MIrIa.a Ipplic.nl i8 an iPlporu.nl "Uactioa bctwHII M(.tion. no ud %11 of the FPA. 

c;har3el will be dp. lcnr.ined punuantto Poltt 
U." 

Southern Com~!ln i' recommends tha t 
Ihese provisions be udded to section 
Z92.3OJ(d}. in place of the sentence 
which provides that rates for purcbasel 
shan not include .ny charses for 
transmission. The Commission. believes 
that the provisioa as issued i. 
acceptable... With this clarification, the 
proper interpretaUon should be clear. 

&empliol,U Im.601{bJ. On March 
19, 198O,.Essex Development Associ.tes 
(Essex] filed a Matioa for Clarification 
of Order No. 69.. Elsex observed that the 
Commission did not ue.:npt qualifying 
facilities from sectiona 19 and 20 of the 
Federal Power Act (FPA or Act}. Essex 
alated that these .ections ·provide the 
Commission wilh discretional)' 
jurisdiction to regulate rates and the 
tHuMce of securities by licente" under 
Part I of the Federal Power Act Essex 
conlends that the intent of lection 210 of 
PURPA and of Order No. 69. is 10 
eliminate utillty·t)'pe regulation of 
cogeneralors.nd .maD power: 
producers. witlwut reiard to the status 
ot the f.cility at • licensee under.Part I 
of the Feder.l Power Act Esao: 
requesta that the Commission amend 
Order No. eg to exempt qualifying 
facilities &om MctiOns 19 and 20 of the 
FPA. or th.t the eorrimi"ion waive Ita 
righta IUlder .ections 19 and 20 to 
regulate a q1laliJying .mall power 
producer. 

It should be noted that seclion 
21O(e)(3)(C) of PURPA provides that no 
qtJalifying facilit), may be exempted 
from 

•••• ny Dcen" or pe-;mlt requirement 
under Part I or Ihe Federal Power Act. any 
provision under .uch Act rei_ted to IUGh a 
Heen .... or permit requlrelneot. or the 
oecestal}' Itlt.boritin for enforcement or lOY 

IUch requin!~L 

The th~sho1d question is whether this 
section sbould be interpreted 10 prevent 
the exemption of qualifying racilities 
from .ections 19 and 20 of the Federal 
Power Act 

The intent of section 2l0(e) ofPURPA. 
and of I 29:.601 of the Commission's 
regulations (exemption to qualifying 
facilities &olD the Federal Pewer Act). fs 
to remove the disincentive associaled 
with utilit)'-type regujatioo.:u In Order 
No. 69, the Commission exempted 
qualifying facilities from cost-of-semce 
regulation orrates, and from regulation 
or securities to which jurisdictional . 
public utilities are subject under Part n 
of the Federal Power Actio addition, 

"Order !'fa. 7a '£;Ira. :.i lN4 at n. 
-COofel"fnce ~ .. H.R. 4011, PabrlC Utitily 

Rqu!afor, Pullc:n Act 01 tWI, HJl bp. No. 1150. 
I$th C"fll.-lnd s.u... umj. 

w ithin th o! statutory paraml:! !<.: cs. the 
Commis~ ;on e.'{.e:np1ed qua lify ing 
facilities Crom regcla~ ion as electric 
utilities unde r the P."blic Utility Holding 
Compa ny Act. a!ld trom S(ate f1!gulation 
of rales and rlDancial orsaniz.alion. 

Regulation under Part II of the Federal 
Power Act ch iefly involves regulation of 
rates and financial organiz.ation. while 
regula tioo under Part I of the Act 
concerns the licensing ofhydroeleclric 
projects. A licensed project under Part J 
of the Fede;al Power Act may also be a 
qualifying small power producer, if it 
meets the aize and ownership 
requirements set Corth in Order No. 70. u 

In pertinent part. section 19 of the 
Federul Power Acl provides that. BI a 
condition of a license, a licensee 
"developing. transmitting. or distributi~ 
power for sale or use in public service." 
.hall abide by the rate and service 
regulation of any duly constituted 
'gency of the State in which such 
lervice II provided U power is provided 
In a Stale in which there Is no 
IlUthoriud regula to..,. commillion to 
regulate the tatel for aalel or power. or 
the issuance of aecuritie. b)' • neensee. 
jurisdiction 11 conferred on the 
Commission to regulate. these mattera. 

Section 20 of the FPA provides that. 
with regard to power from a bcensed 
project that enters interstate or foreign 
commerce. the rate charged shall be 
-reasonable. nondiscriminatory. and 
jost to the customer." .nd all 
"unreasonable discriminatory and 
unjust rates" Dre prohibited. It provides 
that if .ny State affected has not 
established, commission to enforce 
these requirements, or to regulate the 
issuance of securities, or if any parties 
or Stales are unable to agree on 
.ppropriate regulatinn. jurisdiction Is 
conferred on the Commission to regulate 
these activities. 

The Commission observes thai mos t 
of the provisions of Part I or the Act 
impose conditions and restrictions on 
the construction and operation of 
bydroelectric racilities, which ~equire 
that licensed projects comply with 
comprehensive developmenl oC the 
nation's waterways. As a result, the 
Commission perceives no inconsistency 

"$cetion 29t.2O& oftfle Colllllli$.l ioo·. Nlea 
provide. Ib.t I flciUtl QUUIOt quality if DlCn! thso 
SO percent of th, equity Intel"f,1 in the r.dlity i:a 
hId b)' all 11ectrlc otruty 01" lltiflt;ea. or pu!;!!e IIllhty 
Jaolmn, ODlIlpani_ Scctioa :!92..!04la} 1)ftI. k! .... that 
tbe power prodllc:rloa CoIpac:it)' 01. qll.Uf),in, 
t.cility ilia), not ellUed., mq~wal ta. PIan\l~ :U 10 
I %9U01 IOr6er Sa...). only IDlaR poowu 
fII'Oduction faciUtin 0130 mw or 10 . ..... exee' pl.d 
from tile raderat Pow,r Act.1.be PIob lie UtiUry 
HoIdUIa: Compan)' Ad. ... d Slate :-li'"I~t lon, UCIe; I 
bIom.u racilltla:a be""·ftQ lO.!!d!IC lllel .. w.n ... 
whic:b.,.. u.empt from Stall nJ"lltatlon and".,." 
tba Publie Utility HoId ifll Compan)'.Act. 
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in excr.:pting licenK-d ;:.:":>jt.-c!s !hal are 
quatif);n.g fa cilities from Siale a nd 
Feaerat r~lll i<tion of ra~es a:'ld rt::.<I:'Icial 
organiz.a1ion. Cl:nd mai1l!ainin.s: Fe deral 
regulation of the physical s(ructure of 
such fact! iti!'s. and the:: r.:ar.ner of 
opcrlltior.. The C:>iTImission beiie\'e5 
that Ihe 1imHafion on e):emp!ion from 
the fede~al Pet" et Acl sel forth in 
sectinn 210(e)(3)(C) of PURPA was 
intended II) e~5ure that licensees compl, 
with the req!lirements concerning 
comprehensi\"e de\·elopment 00 
walel"\,\·ays. and ensure that they do not 
build or operate h}"droeleclri: projects 
in a manner in consistent with the public 
Interest. 

No ..... here ill the legislative history of 
secllon 210 . .or i" the Conference Report, 
does there appear any indication that 
qualifying facililies that are licensed 
h)·droelectric projects were intended to 
be singled out for utility-type rate or 
securilies regulation. To subject these 
licensed projects 10 such regu1ation 
",,'ould be inconsislent with the intent of 
this section of PURPA-to encourage 
cogeneration and small power 
production. Thus, the Commission finds 
no basis to subject sman power 
producer licensees to regulation under 
sections 19 and 20 of the Acl, w"ben they 
would otherwise be exempted from 
utility-type ngulation at both the 
Federal and Slate levels. U 

Moreoyer, the Commission finds no 
buis to believe that section 210 of 
PURPA waa intended 10 granl 
exemption from the regula1ion. of rates 

"nw Commi"iOf\ obtcrvel tNl e"" " 
ellelllPlioo froID fheH provisiom we~ DOl aran1e4. 
the rn1duaJ iP"ant 01 allthocil:y 10 the eo",miuioo 
NI lora. III 11«11011'" -.nd 20 il oonal.leal with the 
,.te Ind e:>:emption pro"bion. of 1ecti0ll 2111 cI 
PURPA. ana with Order No. 89. *fioo 21O(b) 
provldn1h11 .-.Iel lor purdtuu ' rorll qUllifyiQa 
belllUn .haU be MjU'! 1m! reuollible 10 the 
electric: consume .. of the flO"Ctrie ulility .nd in the 
public: inlern'- .nd shl! no! diKrimin.tf 1,.lnll 
qualtfyil!4; Ilai!tie .. M Seetioo 2Pl.3Gf\I) ~Ib 
thHe ItlMary requir-emenll. SectiCIn nO(f) or 
PURPA am! f 292..tO"I 01 Ihe Commlulon·. rule. 
rl"Qui~ thll. wI!hin one year Iflet Ole CommiuiOQ', 
NIH I.ke elfeet. each Stlte ~,""alory luthoril)' il 
10 impleme .. , the ",In iuued by 1M Commlslion 
tq~rdlll' ratn 101 purehllles Ind .. I ... of eleetric 
ene'&)· Ind upacft)" be' .. ·een q uaJjf}~", facili tiu 
.nd eleetric utilities. Anet Stale implement,lioD 
hikes pl.~. compli,nce with Itcfion 19- .. ·hclh", 
vle ... ed .. St.te rqulalion in 1M r;rI1inll~ncc or 
residual Feder.t rqulation-.. · .. uld be 
ac:complished l~uJb the S .... le·. pro".iI.l:II 
implemenlinl ,eelio .. Z10 01 PURPA. ... d Order No. 
• • Simnarly. Itte ~qulretnmtl.eI lorth tn seo;tion 20 
re,.tdln,lhe "'" fot po ..... r from Ticcn.ed proiecll 
.~ nOI incomi.lenl ... ~th the requiremeo" 01 
lee. ion Z10 of PURPA. or Ordlll No. &g. A,(tli.a.. 
",uJllion under Mction 210 01 PUlU'A ... ould 
COfIsllllrle!he ,·ehiele for ufUlation und"r "'dion 2G 
01 the Art I'" q",lilyilll • .,..l1 power productiOD 
r.dllli" ~ .. er th.n"30 mw . .. "here the facility u; 
ub;"el 10 Commlnioll jurisdiction wodll Part D 01 
Ihtt F .. deral Power Act. Ihe Commiuion wiU 
es' .. bti,h .. Iu ('" pllr(:t".e in accordan'" .. ·llh Ihe 
... ·o:c!ed I'ot' principles If' fC.-I~. in f ~92 .~Ot.' 

, 

and fin"m:ia1 orga:liza:ion. a:)d yet to 
retain"tlle authority to impost: rt:su : .. tion 
of rates ,and n,e issuance or scc"rl ::es 
ro~ on!' dan of small power producers. 

Rules of m"tulolj' co~!r.Jction 
indicat~ Ih"t the Commi!':1':on t:hould 
look to the object to he a ~.:::omil!is~ed. 
and ~e e • .i!s souS'ht to be remedied.." 
Moreo·n~T. a !Olatute sho'.lld be cocstrued 
50 as to eHecl m puopose. If The 
Comm~ssion has cited the reference ill 
the Conference Report regarding lIS 
disincenlh'eJ associated \\-;1.·'tJtiliry 
type regulation." It rurther cites the 
Conference Report 'tatcmenJ that 

11]1 is not the ir:lenlion of 'he <.nnrerce, that 
cOl,ocne:-ati:m an::! ,;p:i\t p:w.er rrooducers 
become rubject ••• 10 Iht 'rpt of 
ex.minatioD thaI u tradition"Uy gil'l!n 10 
electric utilily rale 'ppliC"..alions !o determine 
.... hal is the jus!lI:ld re.il~on.ilble ratt Ibalthe)" 
,hould receh·t ror Iheir electric power. " 

The authority contained in sections 19 
and 20 of the Federal Power Act would 
reserve to the Commission the authority 
to impose thls type of utilil)· regulation 
on qualifying small power producer 
liceosees. The possibilily thatsucb 
regulation will be imposed could reduce 
the encouragement of development of 
small power production which the 
Congress. in section 210 of PURPA. ·and 
the Commission. in Order No. 69, 
intended to provide. For the reasons set 
forth, Ihe Commission finds It 
appropriate \a .exempt qualifying 
facilities from .these sections of tbt: 
Federal Power Act 

Accordingl'y. the Commission amends 
§ 292.601ib)[1), so as to exempt 
qualifying facilities from secUons19 and 
20 of the Federal Power Act 

Order No. 78 

Definitions § 292.202. Seclions 
292.202{i) and 292.202(jJ, define the 
"total energy oulput- and "Iolal energy 
input" of a qualifying facility. Dividing 
the lolal energy output b'y the lotal 
energy input indicates the efficiency of 
the facility. 

In § 292.202(j) or the fina1 rule, energy 
obtained from supplementary firing was 
inad\·ertently excluded rrom lbe 
definition of lolal energy input. Since 
energy from supplementary fir1ng W8S 

not excluded from Ihe definilion of total 
energy ourput, the ruJe would distorl the 
efficiency ()f facilities in which large 
amoun1i of energy are supplied from 
supplementary firing, making them 
appear more efficienl than they are. 

To correct this unintended result, the 
Commission is amending thedef'inilion 
of 10181 energy input so thai it includes 

"62 C. , . S. SIC/uI6i j ID. 

" Id.. 
"CQnf~r~ .. "~ R,,",orl "'.I"tJ n,,'~ 13. ~! 117. 

-
energy s'J;>;:.!ied!rom supp!cmet;tary 
f.!"bg . This ch;,;r.8e will be accomplished 
b~ d('let::lg lh~ c!zl:se -·rnh er t~ i1g 
supplementary firing- from the 
definition oT IOla1 energy inral. 

Ot\·n er.<,~ijJ ~ Z9Z.206ibl. Southern 
Californ;a C a s Company (SCCC) and 
E!:zabetblown C aS CGmpany 
(Eliziibcthlo ..... n) conte:ld that 
§ 292.200{bl ot tbe Commission's rule. 
erroneously excbde (rom qua1ifying 
s latus facilities owned by pub1ic utility 
holding companies that a~e no! er:f ifged 
in the generation or sde of elec.lricilY 
other than Trom coger-cration faci Ht ies 
or small power production filcililies. 
Elizabel"hlown s!<:tes that :he rules do 
not prohibit a gos distri~u:i(Jn utility 
from ownins a qualifying f"cility . 

Seclions17{C)(ii) and 18tHl!ii) of the 
Fede~t.1 Powe~ Act require the 
Commission 10 limit qualifying status to 
facilities ·'owned by persons not 
primarily engaged in the generation or 
sale of electric power:' Section 292.206 
oflhe Commission', rules .prohibits 
public utility holding companies from 
owning more Ihan 50 percent of the 
equity in1eresl of a qualifying fscilil:}'. 

The Commission did not intend to 
prohibil companies without any electric 
utility interests from owning qualifying 
fac ilities. However, because public 
utility holding companies are subject to 
many special re5trictions, before 
changing this provision or its rules, the 
Commission believes it appropriate to 
consult with the Securities and 
Exchange Commission 10 determine 
whether permitting gas holding 
companies to own qualifying facilities is 
consistent with that agency', regulation 
of "holding companies. 

Fuel Use § 292.204£bJll). Southern 
CompClny lakes exception to the fuel use 
cri teria employed by the Commission io 
defining a qualif)'ing small power 
production facility under § 292.204(b) of 
the rules. In the proposed rule. the term 
"primary energy source" was nol 
defined. In response to sneral 
comments Ihat slandards should be 
established for de lermining Ihe primary 
energy source, the Commission requi red 
in § 292.204{blll) of the final rule that 
more than 50 percent of the total energy 
input of a qualifying facility be from 
biomass, waste, renewable resources, or 
any combination thereof. 

Southern Company slales thai a small 
power production fClcili ty which utilizes 
bi omass, wasle .. or renewable resources 
as its "primary energy source" no more 
.hlm 51 percent of the time, complie. 
with the ··sole" use requirement of the 
PURPA definition. Southern Company 
conlends thaI this standard sllQuld be 
elimiJ1? '~d in fijvor of a ',""ndiird which 
requires a smull power production 
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facility 10 use a higher percentage of 
renewable resources, waste, or biomass. 

Two pruvisions of the rules are 
involved in this issue. Section 
t 292.2CW(b)(2) provides that the oil, 
natural gas, and coal used by a 
qualifying facility may nol. in the 
aggragate, exceed 25 percent of the total 
energy imput of the facility during any 
calendar year. As discussed in the 
preamble I'comments received 
Indicated that effective use of biomass 
or waste as fuels can require that as 
much as 25 percent of the heat input be 
from fossil fuel. To assure that these 
renewable r~sources qualify for the 
statutory benefits, the Commission 
adopted the "25 percent nile." 

As noted above, 1 292.204(b}(1)(i) 
provides that more than 50 percent of 
the total energy input to a qualifying 
small power production facility must be 
biomass, waste, renewable resources, or 
any combination thereof. 

At this time, the Commission believes 
that there are virtu<llly no eligible fuels 
which afe feasible for use by a 
qualifying facility to fill the hiatus ifit 
derives 50 percent of its energy input 
from biomass, waste or renewable 
reosurces, and 25 percent from oil, 
natural gas and coal. The Conunis;sion 
will accordingly amend this provision of 
Its mle to require that at least 75 percent 
ot the total energy input of a qualifying 
small power production facility be from 
biomass, waste, renewable re!;ources. or 
any combination thereot. 

t 292.204(bJ(2). Southern Company 
also contends that the Commission's 25 
percent limit on fossil fuel use by 
qualifying facilities is too broad, and is 
Inconsistent with national energy policy. 
Southern Company argues Ihat the 
Commission should adopt individual 
standards for each category of fossil fuel 
use listed in s~clion 201 of PURPA. as 
appeared in the notice of proposed 
rulemaking.1O 

The Commission rejects this petition. 
The Conlmission based the 25 percent 
standard on the comments filed which 
generally favored a Wliform aggregate 
standard. Commenters argued that 
separate standards for startups, flame 
stabilization and outages are 
unnecessarily burdensome. They also 
claimed thai some small power 
production technologies would be 
severely constrained by one of the 
standards while requiril].glittle or no 
t05sil Fuel for other purposes. 

-Ord~t No. 70, $uprr:. mil:lfO al:Jll.-lO. 
-J1Ieu catqorin include fuel uled for ianilion, 

,tartup. tU11nj. flam'_tt~biliution. and control 
uu. and fuel und to allevi.te OT preunl 
llnantlcipated equipl:lenl OOIa-itl and eme'i~ndu 
that_ould ,neel p\lblic heal:h.. ,~re t, Ot wilfMe. 
8t<:110II 3{17[(B). fPA. 

Additionally. the Commission belives 
that to the e ;d~nt oil a:1d ndtut<ll gilS 
remain mur~ eX;lf'!lsive tha!l oth~r 
energy sources available to small power 
producen. there is an economic. 
disincentive 10 use more fossil.fuellhan 
is absolutely necessary. 

Southern Company stated that the 
Commission's rules are inconsistent 
with standards promulgated under th~ 
Powerplanl and Industrial Fuel Use Act 
oft978 {FUA}. The Commission notes 
that the ruA is intended to encourage 
the burning or coal in conventional 
power plants and industrial fuel burning 
plants. In contrast. sections 201 and 210 
of PURPA are intended to encourage the 
cogeneration and electric generation 
through the use of biomass, waste. and 
renewable resources. Coal may nol be 
used by a qualifying small power 
production racility as a primary energy 
source. Southern Company argues thai 
the Commission should adopt. in its 
rules. the definition of "primary energy 
source" set fordl in the interim rules 
implementing the FUA. These rules 
provide that a facility's consumption of 
oil and gas may not exceed five percent 
of the facility's annual Btu output. While 
the ule of five percenl gas or oil may be 
sufficient In combination with coal fuel. 
the burning or biomass or waste can 
require a greater use of gas or oil. 
Comments indicate that if the 
Commission were 10 adopt the more 
stringent five percent standard, the 
operation of many of these energy 
sources would not be reasible. 
Consequently, the Commission does Dot 
find that its rules are inconsistent with 
FUA standards. and rejects this 
proposed revision or the rules. 

I § 29J.2OJ(b) and 292.205. Southern 
Company and Con Ed submit that the 
Commis~ion's rules are inconsistent 
with national energy policy in that they 
allow cogeneration radii ties to bum oil 
and natural gas. Both petitioners request 
that the Commission amend its rules to 
include fuel use criteria for cogeneration 
facilitiel which the Commission 
determines 10 be qualifying cogeneration 
(acilities. Thl! result, they contend, of the 
Commission) failure to include fuel use 
restrictions i, to authorize the burning of 
oil or natural gas for generation or 
electricity in cogeneration units which 
will displace I!lectricity generat~d by 
coal. nudear or hydro power. 

Numerous comments on this issue 
were lubn:ilted during the rulemaking 
process. Fll'!l, the Commission notes 
that these rules do Dot authorize any 
(acility to bum oil or gas in 
contravention of any applicab!e Federal, 
State or loc.allaws ?r regulations. 
Rather. theLr effect It to make racilities. 

some of which may be authoriz··.! 10 
burn fos5i1 fue!s urllk' o:h",r SIJII.tor) 
authurity. such as :he rUA. eligihlt! for 
the rale and exemption pri\'ileges set 
forth in section 210 of PURPA. 

As noted in the preamble ~, the 
Commiss!on believes that the legislalive 
history, Congressional intent. and 
national energy policy support the use of 
oil and gas in cogeneration facilities. 
Section 206{c){3) of the N<ltural Gas 
Policy Act. authorized the Commission 
to exempt gas used by qualifying 
cogeneration facilities from incrementa l 
pricing surcharges. 

Furthermore, the Commission h~!ie\'es 
that economics will mdke the 
displacement of nuclear coal or hydro 
generated.electricity by a cogenerator 
using oil or natural gas a rare 
occurrence. In most cases. electricity 
generated by a cogenerator using oil or 
gas fuels is more expensive than 
electricity generated by nuclear. coal or 
hydro facilities. As a result, market 
torces, rather than an additional layer of 
Federal fuel use regulation, can 
effectively determine the appropriate 
use or oil or gas. For the above reasons 
the Commission denies the pelition ror 
amendment of this section of me rule. 

Notice 1292.207. Southern Company 
and Con Ed petitioned the Commission 
to amend I 292.207 of its rules. This 
provision requires all qualifying 
facilities to furnish notice to the 
Comm.i,sion or their status as qualifying 
facilities. and to provide a brief 
description of the facility and other 
pertinent data. The petitioners requested 
that the Commission require an 
applicant for certification of qualifying 
status intending to interconnect with a 
utility to furnish notice to the 
appropriate State regulatory authqrity 
and the utility with which it would 
interconnect. 

The Commission has recently 
amended § 292.207(b)(6J of its rules. 1'1 

This amendment requires that all 
appl ications for Commiss:on 
certification of qualifying S:dtU'l include 
a notice of such req uest for public<ltion 
in the Federal Regist~r. The Commission 
believes that pt!blication will pro\"i.:Je 
adequate notice of applications for 
qualifying status. The Com!llission. 
therefore, rejects the petitions for 
amendment or I 292.207 or its rules. 

Southern Company also petitioned the 
Comm ission to amend § 292.207(cl of the 
mle. This paragraph stales that an 
electric utility is not reqoired to 

"Order So. :'0, Sl:yro. m,: ... eo~! 2.\-:0. 
.. ArnendlT,~!'It 10 Final R~I~ PI'.nidir.1I Th~! 

Appl icatior., f <J' COJrw,:,J JJicn Ce;t; k,j~j o n <Jr 
QUil li fy'ng S~3\\I' Cor.~a : n I SOlie.: ~or Publ;, .. ti.m 
in the Fed~.al R.,,,lfr. Order 1"0. 1~A. Docket :'io. 
R.\ii9-s..!. May 5. 1980. . 
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qualifying facility of 500 kilowans or 
more until 90 days after the fCi cili ty 
notifies the utility thai it quaJifil!$. or 
that illlas applied 10 the Com:nission ror 
qualification. Southern Compan}' 
contended tbat this section implies t!lat 
II utilny is d erelict if il does no: brgin 
purchesing pcwer from a q:J ali fying 
fscili.,. over 500 kilowatts within 90 
days after the facililIllas notified the 
utility or applied 10 the Commission for 
certification as a qualifying facility. 
Southern Company belie\'es th ai 00 clays 
is nol a sufficient time perivd in which it 
can adjust its system 10 receive Ihe 
gtmeration O'J!pul of Ihe q:Jalifying 
facilily. Soulhern Company r equested 
amendin,g i 2il2.207Ic) 10 allow for a 
"reasonable time" 10 which i1 musl 
begin purchasing power from a 
quali{yin.g facility. 

SoD-them Company bas erroneously 
interpreted 1 292.207(cj. Sectio. 
29l.207lc) must be read in conjuction 
with I 292.207{b}7 and 11:92..308. These 
aectiOIl5'provide thaI a utility is required 
to purcbaae power from a qualifying 
facility only if the facilily meets aU 
safety reQuirementa, and pa)'s lor the 
appropriate interoonnection costs a. 
delennined by the State regulatory 
authority. The 9O-day requirement set 
out in 1 292.207(c] establisnes a 
minimum time period in whic~ a utility 
must purdlase power from a qualifying 
facility which has met all other 
applicable safety andlnterconnectlon 
requirements of the regulations. A utility 
need nol purchase power from a 
qualifyin, facility until it meets these 
requirements, even if the 9O-day period 
has elapsed. The Commission believes 
this interpretation of the regulation 
allows for a reasonable time period in 
which a !llility must purchase power 
from a qt>alifying facility . ...:rherefore. the 
Commission rejects the petition ror 
amendment of this section. 

Procedures for Ob1aining Q uolifying 
Status 1292.207. Con Ed stales that the 
aelf-certiJl'ing procedure for obtaining 
qualifl'!ng slatus fails 10 inform ulilities 
whether a j1s rticular facility)s q ualified. 
Under the proposed rule. aU 
determinations of qualiticatlons would 
have required Commission action on a 
case-b,·case basis. Comments received 
Indicated ilia! when no affected party 
questions the eligibility of a faci lity~ 
there is no need to requite fL]ing for 
qualification. As noled in the prea mble 
to Order No. 70. the initialion of 
negotalions concemingpurcbase and· 
sale arrangements allows for the now of 
information bel ween potenlia! 
qualifying faci lil icF and affected electric 

utilill es.~ If a ut:!!!y co:lsideT6 tbrt a 
fa'cilit}' docs nol ~uali!y. it is nol 
obligalt::d to purchase its eleclric outpuL 
In such cases. the fa cility rna)' seek 
Commission certification under 
§ 292.207Ib). The Com:'r.~!'~io r. exp!'!cts 
Ihat, for Ihe grea t majority of fa cilitie. 
requesling that utilities puri:hase their 
eleclric output. there will be no 
d isagreement as to their el~gibility. In 
questionable cases, the rules as issued 
provide for C~mmission determination 
of the facility's status. Thus, tbe 
Commission perceives no nt::ed to 
require additional p aperwork in 
uncon lested determina tion •. 

I 291.206/d}. Con Ed reques!_ed tha i 
the Commission amend § 292.206ld) 10 
Include a mechanism for r:loni toring 
facilHie, to assu;e that the requirementa 
for obt.abir:g qualifying stlOtllS continue 
10 be met. 

The Commission beli eves that the 
adminisl.:'ath·e costs a~ocia!ed vdtb 
monitoring large n umbers of qualifying 
facili ties would be prohibiti ve. The 
Commission notes that section 201 of 
PURPA amended tbe Federal Power Act. 
and that these rules fall under !he ambit 
of the enforcement provisions of 
sections 314 and 316 of the FPA. Under 
these provision~ an applicant thai 
ceases to meet the requlrem2nts for 
Qualifyiris status. and fans to notify !he 
Commission pursuant 10 1 292.207(dJ(2) 
may be sublect 10 t:ivll and criminal 
penalties. The Commission wiD 
investigate any complaintalb·.t 
qualifying requirements 8J'e nol being 
mel As a result. the Commission 
b elieves it is nol necessal)' 10 establish 
a monHorir.g ';l·slem. 
. Environmental Effects I 292.203Ic), In 
the Environmental A ssessment lEA) 
issued with Otx:ket No. RM79-54 ", the 
Commission determined that the 
Incentives provided in Ibis p rogram wiu 
encourage the de \'elopmeo l of only one 
technology. c ommercial cogeneration 
primarily·by new diesel engines. ala 
level where significanl environmental 
effects may occur in the near-Ierm. COD 
Ed -contended tbat spark ignition and 
dual-fuel cogeneration engines wiD also 
be widely used in commercial 
appficalions and wi1l produce a 
substantial environmental impact 

COn £d'" petition does nol refer to the 
discussion contained ill the Appendicea 
to the £A. referred to in Ote 
Commission's No tice accompanyins the 
EA. In Appendix C the Commission 
stated: 

"Order No..7Q. .1dPU mimnJ el ll1. 
.. NDlice Drr-.:O Si(lnllic.;,nt l mpllc:t ,nd l\gli ce or 

tntenl ' O """'illite En,·j ronm~nl. ! l~r ~(:1 StMlcmenL 
IHurd M~td: at. l ABO.. Dod.et r\u. ;" .\:~!J-St . lUi",f'O .. ... 

D\l al · fu~ et'l;ints itnd die&el engint's lire 
likely to be the prima ry ~quipm~n t choice for 
r..omml';rcial COjllr.eratioD. CI)lTl l>ui !iao 
Iu:-bir..es 'l.1"I! le..,;e {g:'eater Iban a~ut 1 MWJ 
and cos! about SOOO to $1.000/Kw. ThUs. 
In~'estol'5 would be facing equipment COlt. or 
a .... out $UXX:.::xXllo :r15tan olle of n,ese unft •. 
Sps :l.: ig,,;tiun ene:nes (similar to large 
gasoline·Tue! lruc-.lc engines) are insufficilmtJ,. 
slurdy to WasTanl their use in conlinlhlul 
duty c('generation. Despite the low capital 
Cosls for spark igni tion engines compared 
~ith those for diesel engines. n,pair ana 
maintenance co,l, for the fmm er are 
substantially higher. 

Commercial cogeneration users 'hin use 
nalural g85 asa fuel Tor dual·fut:! engine. 
whenever gn is a",ileble aden expensh'e 
then diesel fuel. Tn ruTe! tl reas and ill lome 
urbar. aleas ofthl: Middle Allanlic region. 
netura!gas is not available and distillate fuel 
cse is expt:cted. Thu •. in these eru, 
cogl:nerelors ..... ill choose dies.el engines. III 
la:-gt urban areas. because natural gas it 
8\'eilable for polentie! cogeneralon. 
oogeneralors will install dual·fu el engines 10 
take ad"antage oflow-priced natural gaa. 
even though 8 dual-ruel engine <:0,15 2O\IIi to 
30$ more inilieUy. We cannot precisely 
estimate the percent of the 2,.500 MW gf 
cepacity that will be found in large urban 
are ... We e5tim.le. however.lh., 
cogeneration in larger urban regions ma, 
account for ZS percenl lo 75 percent of the 
total-

If ga& is 8\'ailabl e for commercial or 
resicenlial use in urban areas in the 
Middle Atlantic region, the inst allation 
of. great number of dual..:fuel 
cogeneration engines in these areas 
might adversely affect the environment 
Pending further environmental anal}·sis. 
the Commission has oedded 10 require 
tha t dual-fuel cogeneration f acililies 
obtain qualification on a case-by-case 
basis. pursuant to the procedures set 
forth in section 292.207{b) of the 
Commission's rules. Before pennitling 
new d ual-fu el facilities to qu atify. the 
Commission will consi der the emission 
chara cteristics of the fa ci lity, and the 
number of qualif)'ing cogeneration 
facilities io the \'Icinity of the applicant. 

The Commission Orders: (AJ To the 
extent not gra nted above, the 
applications for rehea ring and 
reconsideration of Order Nos. 69 and 70 
fil ed by Southern Company Services. 
American Electric Power Servi ce 
Corporalion. Edison.Electric Institute. 
Consol idated Edi son·C"ompany. Boston 
Edison Company, Colorado-Ute Electric 
Association. Inc., Elizabethtown Cas 
Company and Southern California Cas 
Company are denied, 

IB) Sections 291.202. 292.203. 292.204., 
a nd 292.601 are amended as set forth 
below effective on May 15, 1980. 

(Public etilil)' R" gulatory Policiel Act of 
1s:'8. 16 C .S.c. t 260L et seq.' Energy Suppt, 
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and EnviJ'(lnmo:!ntdl Coordination Act, 15 
U.S.C. I 791 et seq.; Fedl!ral Power Act, U 

.m~ndec!. 16 U.S.c. § 792 et $eq .. Dp.p3 rlme~t 
of Ene'81 Organ ization Act. 42 U.s.C. § 7101 
et seq .. ' E.O. 12009. J eFR 142 (1976)) 

In consideration of the foregoing, the 
Comm ission amends Part 292 of Chapter 
L Title 18. Code of Federal Regulation, 
as set forth below, effective May 15 
1980. 

By the Commission. 
kenneth F. Plumb. 
s«retary. 

1. Section 292.202 Is amended in 
paragraph UJ. to read as follows: 

f 292.202 DefinitIon. 
• • • • 

(jJ "total energy input" means the total 
energy of all forms supplied from 
externa l sources. 
• • • • • 

2. Sec tion 292.203 is ame.nded in 
parll.graph (c) by adding at iile end 
thereof new subparagraph.s (3) and (4) to 
read as follows. 

• 292.203 General requirements tor 
quaJlflcalion. 
• • • • • 

eel Interim exclusion . ••• 
{3l Pending further Commission 

action, any cogeneration facility which 
js a new dual·fuel cogeneration facility 
which seeks to obtain qualifying status 
must follow the procedures set forth.in 
I 292,207(b} of this section. 

(4) A new dual· fuel cogeneration 
facility is a cogeneration facility: 

(1) which derives its useful power 
output rrom an internal combustion 
piston engine capable of changing 
automatically between gas and oil 
operation. and 

(iiJ the installation of which began on 
or after May 15. 1980. 
• • • • • 

3. Section 292.204 is amended in 
paragraph {b)(l)(i} to read as follows: 

1292.204 Criteria for qualifying sman 
power production facilities. 
• • • • • 

(h) Fuel use. {I](i} The primar}' energy 
source of the racili ty must be biomass. 
waste, renewable re30urces, or a!ly 
Combination thereof, and more than 75 
percent of the total energy input must be 
(rom these sources . ••• 

4. Section 292.601 is amended in 
paragraph (bJ(l), to read as follows: 

1292.601 EX~:1lplicn to qualifying 
"cllliles from the Federal Power Act. 
• • • • 

(b} General rule. Any qualifying 
facility described in paragraph (a) shall 
be exempt fron, all sections of the 
Federal PO\\ er ,.\::;(, except: 

{lJ S~ctions 1-18, and 21-30: 
[FR 00<.. .IW .e ;,\r.d $-:D-M: ,"u ~"'l 

.'~!.I"~ COOE 1-150-(11·" 

• • • 




