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SUMMARY: The Federal Energy

-Regulatory Commission (Commission)
hereby adopts an order granting in part
and denying in pari petitions for
amendment of Order Nos. 69 and 70
The Order amends four sections of the
Commission’s rules imy olving small
power production. The umendments
involve the dilinition of “total enirgy
input,” gereral reguirements for

qualification of new dual-fuel
cogencration fucilities. fuel use criteria
for guelifyving small power production
facilities. and the exemption of
gualifving facilities from seclions 19 and
20 of the Federa! Power AcL
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SUPPLE!.ENTARY IKFCRIMATION:

In the matter of Small Power
Production and Cogeneralion
Facilities—Rates and Exemplions,
Qualifying Status: crder granting in part
and denying in par! rehearing of order
Nos. 69 and 70. and amending
regulations.

On February 19, 1980, the Federal
Energy Regulatory Commission
(Commission) issued Order No. 69, the
*“Final Rule Regarding the
Implementation of Section 210 of the
Public Utility Regulatory Policies Acl of
1978" (PURPA) in Docket No. RM79-55.!
The Commission received six
applications for rehearing or
reconsideration.?

145 Fed Reg. 12214 [February 25, 1880).

*Southern Company Services. Inc. [March 14,
1980). Essex Development Association [March 14,
1980), American Electric Power Service Corporation
[March 14, 1980), Edison Electric Instilute (March 20,
1980), C lidated Edison Company and Boston
Edison Company (March 20, 1980). and Colorado-
Ute Electric Association. Inc. [April 11. 1980).

The Commission notes that, while there is no
express statutory right to rehearing of rules issued
under section 210 of PURPA, there is a statulory
right 1o rehearing of rules issued un-der section 201
of PURPA. which emended the Fedeial Power Act
(FPA) by «diling sections 3(17}-3(22). The
Commission’s view is that Congress, in
incorporating by reference the enforcement
provision of the Federal Power Act [Section 210h of
PURPA]J. intended clse lo incorporate by refcrence
the rehearing und judicial review provision of the
Federal Power AcL

In addition. a case involving the Natuial Gas Act
and the Notural Gas Policy Act of 1978. the Count
observed that

* * *ilis often not possible to draw a precise
line separating the boundaries of the two Acta
Implementation of many NGPA Provisions regquires
conduct by FERC authorized under both Acts. As s
result, the prumulgation of rules may entsil the
exercise of authority under both the NGA and the
NGPA. Ecee, Inc. v. Federal Energy Regulotary
Cumn:ission. 611 F.2d 554, 563-5t6 [Sth Cir, 1980}

The Cormiseion notes that section 210 of PURPA
and sections 3)17}-3/22) of the FPA. as adced by
section 201 of PURPA. are. 1o a la;ge extenl
interrelated Secuon 201 of PURPA establishes the
criteria and p:wcedures by which a cogeneration or
small pow er production facility can become a
"qualify ng” faclity section 210 of PURPA
estt lshos rates for sales and pus Rases of ectric
power betwere gurliving fadilities wod o leiine

Futlnctes continued on next page







33260

Federal Register / Vol. 45, No. 100 / Wednesday, May 21, 1920 / Rules and Regulations

interconnection. The Commission notes
that the ability to apply for an
interconnection order is not a duty,
liability, or requirement to which a
qualifying facility is subject; it is a grant
of standing to request the Commission
to impose an obligation on another party
(viz., a target of an interconnection
order). ™

Under Con Ed’s reading, the
Commission may not “exempt” a
qualifying facility from this statutory
privilege. Since, as noted previously, to
exempt means to relieve of liabilities,
and not be excluded from rights or
privileges, this interpretation does not
seem consonant with the plain meaning
of the statutory language.

Transmission § 292.303(d). Southern
Company Services, Inc. ([Southern
Company), stated that § 292.303(d)
appears to prohibit an electric utility
transmitting from a qualifying facility to
another electric utility from levying a
transmission charge. This interpretation
is not the one intended by the
Commission. The sentence in question
states that =[t]he rate for purchase by
the electric utility to which such energy
is transmitted * * * shall not include any
charges for transmission.” This phrase is
intended to limit the amount that the
utility to which electric energy is
ultimately delivered must pay. This
sentence provides that the purchasing
utility need purchase this energy ata
rate which reflects the costs it can avoid
as a result of making such a purchase,
and that any costs incurred to deliver
the energy to it are the responsibility of
the selling qualifying facility. (The
transmitting utility may, however, agree
to bear some or all of the transmission
cosls.)

The Commission does intend that an
electric utility which transmits energy
from a qualifying facility to another
electric utility be permitted to receive
reimbursement for this transmission
service. As noted by Southern Company
Services, this intent is expressed in the
preamble, where the Commission stated:

In the case of electric utilities not subject to
the jurisdiction of this Commission, these
(transmission) charges should be determined
under applicable State law or regulation
which may permit agreement between the
qualifying facility and any electric utility
which transmits energy or capacity with the
consent of the qualifying facility. For utilities
subject to the Commission’s jurisdiction
under Part 11 of the Federal Power Act, these

" Indeed, the ability to apply for an arder
Imposing an obligation to wheel or transmit power
was nol conferred upon qualifying facilities; thus
exclusion from being an applicant is an important
distinction between sections 210 and 211 of the FPA.

charges will be determined pursuant to Part
u 2

Southern Company recommends that
these provisions be added to section
292.303(d), in place of the sentence
which provides that rates for purchases
shall not include any charges for
transmission. The Commission believes
that the provision as issued is
acceptable. With this clarification, the
proper interpretation should be clear.

Exemptions § 292.601(b). On March
19, 1980, Essex Development Associates
(Essex) filed a Motion for Clarification
of Order No. 89. Essex observed that the
Commission did not exempt qualifying
facilities from sections 19 and 20 of the
Federal Power Act (FPA ar Act), Essex
stated that these sections provide the
Commission with discretionary
jurisdiction to regulate rates and the
issuance of securities by licensees under
Part I of the Federal Power Act Essex
contends that the intent of section 210 of
PURPA and of Order No. 89, is to
eliminate utility-type regulation of
cogenerators and small power
producers, without regard to the status
of the facility as a licensee under Part I
of the Federal Power Act. Essex
requests that the Commission amend
Order No. 69 to exempt qualifying
facilities from sections 19 and 20 of the
FPA, or that the Commission waive its
rights under sections 19 and 20 to
regulate a qualifying small power
producer.

It should be noted that secfion
210(e)(3)(C) of PURPA provides that no
qualifying facility may be exempted
from

* * * any license or permit requirement
under Part | of the Federal Power Act, any
provision under such Act related to such a
license or permil requirement, or the
necessary authorities for enforcement of any
such requirement.

The threshold question is whether this
section should be interpreted to prevent
the exemption of qualifying facilities
from sections 19 and 20 of the Federal
Power Act.

The intent of section 210(e) of PURPA,
and ;:f § 293{.601 of the Commission’s
regulations (exemption to qualifying
facilities from the Federal lg‘cﬂmﬂ:r Act), is
to remove the disincentive associated
with utility-type regulation.® In Order
No. 69, the Commission exempted
qualifying facilities from cost-of-service
regulation of rates, and from regulation
of securities to which jurisdictional
public utilities are subject under Part Il
of the Federal Power Act. In addition,

= Order No. 70 sapro. mimeo at 32
-(!:unfcnﬂ? I!:-p:;iti:' HR. 4018, Public Utility
Regulatory Polices 1978, H.R. Rep. No. 17

within the statutory parameturs, the
Commission exampted qualifying
facilities from regulation as electric
utilities under the Public Utility Holding
Company Act, and from State regulation
of rates and financial organization

Regulation under Part II of the Federal
Power Act chiefly involves regulation of
rates and financial organization, while
regulation under Part I of the Act
concerns the licensing of hydroelectric
projects. A licensed project under Part I
of the Federal Power Act may also be a
qualifying small power producer, if it
meets the size and ownership
requirements set forth in Order No. 70.**

In pertinent part, section 19 of the
Federal Power Act provides that, as a
condition of a license, a licensee
“developing transmitting, or distributing
power for sale or use in public service,”
shall abide by the rate and service
regulation of any duly constituted
agency of the State in which such
service is provided. If power is provided
in a State in which there is no
guthorized regulatory commission to
regulate the rates for sales of power, or
the issuance of securities by a licensee,
jurisdiction is conferred on the
Commission 1o regulate these matters.

Section 20 of the FPA provides that,
with regard to power from a licensed
project that enters interstate or foreign
commerce, the rate charged shall be
“reasonable, nondiscriminatory, and
just to the customer,” and all
“unreasonable discriminatory and
unjust rates” are prohibited. It provides
that if any State affected has not
established a commission to enforce
these requirements, or to regulate the
issuance of securities, or if any parties
or States are unable to agree on
appropriate regulation, jurisdiction is
conferred on the Commission to regulate
these activities.

The Commission observes that most
of the provisions of Part I of the Act
impose conditions and restriclions on
the construction and operation of
hydroelectric facilities, which require
that licensed projects comply with
comprehensive development of the
nation's waterways. As a result, the
Commission perceives no inconsistency

™ Section 292.206 of the Commission’s rules
provides that a facility cannot qualify if mere thao
50 percent of the equity interest in the facility is
held by ah electric utility or utilities, or pullic utility
bolding companies. Section 292.204(a) provides that
the power production capacity of a qualifying
facility may not exceed 80 megawatls. Pursuant lo
§ 252601 (Order No. 89), only small power
production facilities of 30 mw or lesa are execipted
from the Feceral Powgr Act, the Public Utility
Holding Company Act, and State regulation, exce; !
biomass facilities between 30 and 80 megawalts,
which are exempt from State regulation and from
the Public Utility Holding Company Act.
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in exempting licensad projects that are
qualifying facilities from State and
Federal regulation of rates znd fimancial
organization. and mainlaining Federal
regulation of the physical sfructure of
such facilities, and their manner of
operation. The Commission believes
that the limitafion on exemption Trom
the Federal Power Act set forthin
section 210{e}(3)[C) of PURPA was
intended to ensure that licensees comply
with the requiremenls concerning
comprehensive development of
waterways, and ensure that they do not
build or operale hydroelectric projects
in a manner inconsistent with the public
interest.

Nowbere in the legislative history of
secfion 210. or in the Conference Report,
does there appear any indication that
qualifving facilities that are Ticensed
hydroelectric projects were intended to
be singled out for utility-type rate or
securifies regulation. To subject these
licensed projects to such regulation
would be inconsistent with the intent of
this section of PURPA—to encourage
cogeneration and small power
production. Thus, the Commission finds
no basis to subject small power
producer licensees to regulation under
secfions 19 and 20 of the Act, when they
would otherwise be exempted from
utility-type regulation at both the
Federal and State levels.™

Moreover, the Commission finds no
basis 1o believe that section 210 of
PURPA was intended 1o grant
exemption from the regulations of rates

*The Commission observes that even if
exemplion from these provisions were not granted,
the residual grant of authority to the Commission
set forfh in sections 19 and 20 is consistent with the
rate and exempfion provisions of section 210 of
PURPA, and with Order No. 89. Secfion 210(b)
provides that rates for purchases from qualifying
facilities shall be “just and reasonable to the
electric consumers of the electric utility and in the
public interest, and shall not discriminate against
qualifying facilities.” Section 2682.3041a) repeats
these statutory requirements. Section 210{f) of
PURPA and § 282401 of the Commission's rules
require that. within one year after the Commission's
rules take effect. each State regulatory authority is
to implement the rules issued by the Commission
regurding rates for purchases and sales of electric
energy and capacity between qualifving facilities
and electric utilities. Aler State implementation
takes place, compliance with secfion 19—whether
viewed as State regulation in the first instance or
residua! Federal regulation—would be
sccomplished through the State’s program
implementing section 210 of PURPA. and Order No.
69. Similarly, the requirements set forth in section 20
regarding the rates for power from Ticensed projects
are nol inconsistent with the requirements of
section 210 of PURPA. or Order No. 68. Again,
regulation under section 210 of PURPA would
constitute the vehicle for regulation under seetion 20
of the Act. [Fer qualifying small power production
fucilities greater than 30 mw. where the facility is
subject 1o C ission jurisdiction under Part Il of
the Federal Power Act. the Commission will
estublish rates for purchase in accordance with the
uvoided cost principles set festk in § 292.904.)

and Tinancial organization. and vel lo
retain the authority 1o impose regulation
of rates and fhe issuance of securities
for one class of small power producers.

Rules of statutory construction
indicate that the Commission should
look 1o the object to be azcomplished.
and the erils sought 20 be remedied. ¢
Moreover. a statule should be construed
so as 10 effecl its purpose.”” The
Commission has ciled the reference in
the Conference Repart regarding its
disincentives associated with *'vtility
type regulation.” It further cites the
Conference Report statement that

{T)t is no! the intention of the conferees that
cogeneration and small power producers
become subject * * * to the type of
examination that is traditionally given to
electric ulility rate applications te determine
what is the just and reasonable rate that they
should receive for their electric power.™

The authority contained in sections 19
and 20 of the Federal Power Act would
reserve to the Commission the authority
to impose this type of utility regulation
on qualifying small power producer
licensees. The possibility that such
regulation will be imposed could reduce
the encouragement of development of
small power production which the
Congress, in section 210 of PURPA, and
the Commissian, in Order No. 69,
intended to provide. For the reasons sel
forth, the Commission finds it
appropriate to exempt qualifying
facilities from these sections of the
Federal Power Act.

Accordingly, the Commission amends
§ 292.601(b)[1), so as to exempt
qualifying facilities from sections 19 and
20 of the Federal Power Act

Order No. 70

Definitions § 292.202. Sections
292.202(i) and 292.202(j). define the
“total energy output™ and “total energy
input” of a qualifying facility. Dividing
the total energy output by the total
energy input indicates the efficiency of
the facility.

In § 292.202(j) of the final rule, energy
obtained from supplementary firing was
inadvertently excluded from the
definition of total energy input. Since
energy from supplementary firing was
not excluded from the definition of total
energy output, the rule would distort the
efficiency of facilities in which large
amounts of energy are supplied from
supplementary firing, making them
appear more efficient than they are.

To correct this unintended result, the
Commission is amending the definition
of total energy input so that it includes

g2 C. ) S Siotutes § 323.

"d
" Conference Report «:pra note 13, ut 97.

energy supplied from supplementary
firing. This change will be accomplished
by deleting the clauvse “other than
supplementary firing” from the
definition of total energy inpat.

Owners&ip § 282.205{b). Southern
California Gas Company {SCGC) and
Elizabethtown Cas Company
(Elizabethlown) contend that
§ 292.206(b) of the Commission's rules
erroneously exclude from qualifying
status facilities owned by public utility
holding companies that are not ergaged
in the generation or sele of electricity
other than from cogenreration facilities
or small power production facilities.
Elizabethlown s!ztes that the rules do
not prohibit a gas distribution utility
from ewning a qualifying facility.

Sections 17(C)(ii) and 18(B)(ii) of the
Federal Power Act require the
Commission to limit qualifying status to
facilities “owned by persons not
primarily engaged in the generation or
sale of electric power.” Section 292.206
of the Commission's rules prohibits
public utility holding companies from
owning more than 50 percent of the
equity interest of a qualifying facility.

The Commission did not intend to
prohibit companies withoul any electric
utility interests from owning qualifying
facilities. However, because public
utility holding companies are subject to
many special restrictions, before
changing this provision of its rules, the
Commission believes it appropriate to
consult with the Securities and
Exchange Commission to determine
whether permitting gas holding
companies to own qualifying lacilities is
consistent with that agency's regulation
of holding companies.

Fuel Use § 292.204(b)(1). Southern
Company takes exception 1o the fuel use
crileria employed by the Commission in
defining a qualifying small power
production facility under § 292.204(b) of
the rules. In the proposed rule, the term
“primary energy source™ was not
defined. In response to several
comments that standards should be
established for determining the primary
energy source, the Commission required
in § 292.204(b)(1) of the final rule that
more than 50 percent of the total energy
input of a qualifying facility be from
biomass, waste, renewable resources, or
any combination thereof.

Southern Company states that a small
power production facility which utilizes
biomass, waste, or renewable resources
as its “primary energy source” no more
than 51 percent of the time, complies
with the “sole” use requirement of the
PURPA definition. Southern Company
contends that this standard should be
eliminz'ed in favor of a standard which
requires a small power production



33962

Federal Register / Vol. 45, No. 100 / Wednesday, May 21, 1980 / Rules and Regulations

facility to use a higher percentage of
renewable resources, waste, or biomass.

Two provisions of the rules are
involved in this issue. Section
§ 292.204(b)(2) provides that the oil,
natural gas, and coal used by a
qualifying facility may not, in the
aggragate, exceed 25 percent of the total
energy imput of the facility during any
calendar year. As discussed in the
preamble '® comments received
indicated that effective use of biomass
or waste as fuels can require that as
much as 25 percent of the heat input be
from fossil fuel. To assure that these
renewable resources qualify for the
statutory benefits, the Commission
adopted the “25 percent rule.”

As noted above, § 292.204(b)(1)(i)
provides that more than 50 percent of
the total energy input to a qualifying
small power production facility must be
biomass, waste, renewable resources, or
any combination thereof.

At this time, the Commission believes
that there are virtually no eligible fuels
which are feasible for use by a
qualifying facility to fill the hiatus if it
derives 50 percent of its energy input
from biomass, waste or renewable
reosurces, and 25 percent from oil,
natural gas and coal. The Commission
will accordingly amend this provision of
its rule to require that at least 75 percent
of the total energy input of a qualifying
small power production facility be from
biomass, waste, renewable resources, or
any combination thereof.

§ 292.204(b)(2). Southern Company
also contends that the Commission’s 25
percent limit on fossil fuel use by
qualifying facilities is too broad, and is
inconsistent with national energy policy.
Southern Company argues that the
Commission should adopt individual
standards for each category of fossil fuel
use listed in section 201 of PURPA, as
appeared in the notice of proposed
rulemaking.?®

The Commission rejects this petition.
The Commission based the 25 percent
standard on the comments filed which
generally favored a uniform aggregate
standard. Commenters argued that
separate standards for startups, flame
stabilization and outages are
unnecessarily burdensome. They also
claimed that some small power
production technologies would be
severely constrained by one of the
standards while requiring little or no
fossil fuel for other purposes.

" Order No. 70, supre. mimeo at 38—0.

® These categories include fuel used for ignition,
startup, testing. flame stabilization. and control
uses, and fuel used to alleviate or present
unanticipated equipment outages and emergencies
that would affect public health, safety or walfare.
Section 3(17)(B), FPA.

Additionally, the Commission belives
that to the extent oil and natural gss
remain more expensive than other
energy sources available to small power
producers, there is an economic,
disincentive to use more fossil fuel than
is absolutely necessary.

Southern Company stated that the
Commission's rules are inconsistent
with standards promulgated under the
Powerplant and Industrial Fuel Use Act
of 1978 (FUA). The Commission notes
that the FUA is intended to encourage
the burning of coal in conventional
power plants and industrial fuel burning
plants. In contrast, sections 201 and 210
of PURPA are intended to encourage the
cogeneration and electric generation
through the use of biomass, waste, and
renewable resources. Coal may not be
used by a qualifying small power
production facility as a primary energy
source. Southern Company argues that
the Commission should adopt, in its
rules, the definition of “primary energy
source” set forth in the interim rules
implementing the FUA. These rules
pravide that a facility’s consumption of
oil and gas may not exceed five percent
of the facility's annual Btu output. While
the use of five percent gas or oil may be
sufficient in combination with coal fuel,
the burning of biomass or waste can
require a greater use of gas or oil.
Comments indicate that if the
Commission were to adopt the more
stringent five percent standard, the
operation of many of these energy
sources would not be feasible.
Consequently, the Commission does not
find that its rules are inconsistent with
FUA standards, and rejects this
proposed revision of the rules.

§8§ 292.203(b) and 292.205. Southern
Company and Con Ed submit that the
Commission’s rules are inconsistent
with national energy policy in that they
allow cogeneration facilities to burn oil
and natural gas. Both petitioners request
that the Commission amend its rules to
include fuel use criteria for cogeneration
facilities which the Commission
determines to be qualifying cogeneration
facilities. The result, they contend, of the
Commission's failure to include fuel use
restrictions is to authorize the burning of
oil or natural gas for generation of
electricity in cogeneration units, which
will displace electricity generated by
coal. nuclear or hydro power.

Numerous comments on this issue
were submitted during the rulemaking
process. First, the Commission notes
that these rules do not authorize any
facility to burn oil or gas in
contravention of any applicable Federal,
State or local laws or regulations.
Rather, their effect is to make facilities,

some of which may be authoriz! to
burn fossil fuels undar other statitory
authority, such as the FUA, eligible for
the rate and exemption privileges set
forth in section 210 of PURPA.

As noted in the preamble *' the
Commission believes that the legislative
history, Congressional intent, and
national energy policy support the use of
oil and gas in cogeneration facilities.
Section 206(c)(3) of the Natural Gas
Policy Act, authorized the Commission
to exempt gas used by qualifying
cogeneration facilities from incremental
pricing surcharges.

Furthermore, the Commission believes
that economics will make the
displacement of nuclear coal or hydro
generated electricity by a cogenerator
using oil or natural gas a rare
occurrence. In most cases, electricity
generated by a cogenerator using oil or
gas fuels is more expensive than
electricity generated by nuclear, coal or
hydro facilities. As a result, market
forces, rather than an additional layer of
Federal fuel use regulation, can
effectively determine the appropriate
use of oil or gas. For the above reasons
the Commission denies the petition for
amendment of this section of the rule.

Notice § 292.207. Southern Company
and Con Ed petitioned the Commission
to amend § 292.207 of its rules. This
provision requires all qualifying
facilities to furnish notice to the
Commisgsion of their status as qualifying
facilities, and to provide a brief
description of the facility and other
pertinent data. The petitioners requested
that the Commission require an
applicant for certification of qualifying
status intending to interconnect with a
utility to furnish notice to the
appropriate State regulatory authority
and the utility with which it would
interconnect.

The Commission has recently
amended § 292.207(b)(6) of its rules. *
This amendment requires that all
applications for Commission
certification of qualifying status include
a notice of such request for publication
in the Federal Register. The Commission
beliaves that publication will provide
adequate notice of applications for
qualifying status. The Commission,
therefore, rejects the petitions for
amendment of § 292.207 of its rules.

Southern Company also petitioned the
Commission to amend § 292.207(c) of the
rule. This paragraph states that an
electric utility is not required to

¥ Order No. 70, suzro, mimeo at 24-26.

2 Amendment to Final Rule Providing That
Appiications For Commissicn Certification of
Qualifying Status Cortain a Notice for Publicativn
in the Federal Register, Order No. 70-A. Dacket No.
RM79-34. May 5. 1980.
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purchase electric energy from a
qualifying facility of 500 kilowatts or
more until 90 days after the facility
notifies the utility that it qualifies. or
that it has applied lo the Com:mission for
qualification. Southern Company
contended that this section implies that
a utility is derelict if it does not begin
purchesing pewer frem a qualifying
facility over 500 kilowatts within 90
days aler the facility has notified the
utility or applied to the Commission for
certificafion as a qualifying facility.
Southern Company believes that 90 days
is not a sufficien! lime period in which it
can adjust its system o receive the
generation ou'put of the gualifying
facility. Southern Company requested
amending § 292.207(c) to allow for a
“reasonable time" in which it must
begin purchasing power from a
qualifying facility.

Sonthern Company has erroneously
interpreted § 292.207(c). Section
292.207]c) must be read in conjuction
with § 202.207[b)7 and § 292.3086. These
sections provide that a utility is required
to purchase power from a qualifying
facility only if the facility meets all
safely requirements, and pays for the
appropriate interconnection costs as
determined by the State regulatory
authority. The 90-day requirement set
out in § 292.207(c) establishes a
minimum time period in which a utility
must purchase power from a qualifying
facility which has met all other
applicable safety and interconnection
requirements of the regulations. A utility
need not purchase power from a
qualifying facility until it meets these
requirements, even if the 80-day period
has elapsed. The Commission believes
this interpretation of the regulation
allows for a reasonable time period in
which a utility must purchase power
from a qualifying facility.Therefore, the
Commission rejects the petifion for
amendment of this section.

Procedures for Obtaining Qualifying
Status § 292.207. Con Ed states that the
self-certifying procedure for obtaining
qualifying status fails to inform utilities
whether a particular facility is qualified.
Under the proposed rule, all
determinations of qualificafions would
have required Commission action on a
case-by-case basis. Comments received
indicated that when no affected party
questions the eligibility of a facility,
there is no need to require filing for
qualification. As noted in the preamble
to Order No. 70, the initiation of
negotations concerning purchase and -
sale arrangements allows for the flow of
information between potential
qualifying facilities and affected electric

utilities.® If a utility considers that a
facility does not gualify. it is not
obligated to purchase its electric output.
In such cases, the facility may seek
Commission certification under

§ 292.207(b). The Commission expeacts
that, for the great majority of facilities
requesting that utilities purchase their
electric output, there will be no
disagreement as to their eligibility. In
questionable cases, the rules as issued
provide Jor Commission determination
of the facility's status. Thus, the
Commission perceives no need to
require additional paperwork in
unconlested determinations.

§ 292.206(d). Con Ed reques‘ed that
the Commission amend § 292.206(d) to
include a mechanism for moniloring
facilities to assure that the requirements
for obtzining qualifying ststus conlinue
1o be met.

The Commission believes that the
administrative costs associated with
monitoring large numbers of qualifying
facilities would be prohibitive. The
Commission notes that section 201 of
PURPA amended the Federal Power Act,
and that these rules fall under the ambit
of the enforcement provisions of
sections 314 and 316 of the FPA. Under
these provisions, an applicant that
ceases to meet the requiremants for
qualifying status, and fails to notify the
Commission pursuant o § 292.207(d)(2)
may be subject Yo civil and criminal
penalfies. The Commission will
investigate any complaints that
qualifying requirements are not being
met. As a result, the Commission
‘believes it is no! necessary 1o establish
a monitorirg system.

. Envirenmental Effects § 292.203(c). In
the Environmental Assessment (EA)
issued with Docket No. RM79-54 2, the
Commission determined that the
incenfives provided in this program will
encourage the developmen! of only one
technology, commercial cogeneration
primarily-by new diesel engines, ata
level where significant environmental
effects may occur in the near-term. Con
Ed contended thal spark ignition and
dual-fuel cogeneration engines will also
be widely used in commercial
applications and will produce a
substantial environmental impact.

Con Ed’s petition does not refer 1o the
discussion contained ia the Appendices
to the EA, referred to in the
Commission's Notice accompanying the
EA. In Appendix C the Commission
staled:

® Order No. JQ supra. mimeo al 19

* Nofice of No Significant Tmpaci and Nofice of
Intent Yo Prepare Environmenta! Impact Statement,
issued March 81, 1080, Docketl No, RNT9-54, miiiieo
at 4.

Dual-fuel engines and diesel engines are
likely to be the primary squipment choice [or
commercial cogeneration. Combustion
turbines are large (greater than about 1 MW)
and cost about £900 to $1.000/Kw. Thus,
investors would be facing equipment costs of
aYout $1,000.000 to install one of these units.
Spark ignition engines (similar to large
gasoline-Tuel truck engines) are insufficiently
sturdy {o warran! their use in conlinuous
duty cogeneration. Despite the low capital
costs for spark ignition engines compared
with those for diesel engines, repair and
maintenance costs for the former are
substantially higher.

Commercial cogeneration users will use
natural gas as a fuel Tor dual-fuel engines
whenever gas is available or less expensive
than diesel fuel. In rural areas and in some
urban areas of the Middle Atlanfic region,
natural gas is not available and distillate fuel
use is expected. Thus, in these areas
cogenerators will choose diesel engines. In
large urban areas, because natural gas is
available for polential cogenerators,
cogenerators will install dual-fuel engines to
take advantage of low-priced natural gas,
even though a dual-fuel engine costs 20% to
30% more initially. We canno! precisely
estimate the percent of the 2,500 MW of
capacity that will be found in large urban
areas. We esfimale, however, that
cogeneration in larger urban regions may
account for 25 percent to 75 percent of the
total.®

If gas is available for commercial or
residential use in urban areas in the
Middle Atlantic region, the installation
of a great number of dual-fuel
cogeneration engines in these areas
might adversely affect the environment.
Pending Turther environmental analysis,
the Commission has decided to require
that dual-fuel cogeneration facilities
obtain qualification on a case-by-case
basis, pursuant to the procedures set
forth in section 292.207(b) of the
Commission’s rules. Before permitting
new dual-fuel facilities to qualify, the
Commission will consider the emission
characteristics of the facility, and the
number of qualifying cogeneration
facilities in the vicinity of the applicant.

The Commission Orders: [A) To the
exlent not granted above, the
applications for rehearing and
reconsideration of Order Nos. 69 and 70
filed by Southern Company Services,
American Electric Power Service
Corporation, Edison Electric Institute,
Consolidated Edison-Company. Boslon
Edison Company, Colorado-Ute Electric
Association, Inc., Elizabethtown Gas
Company and Southern California Gas
Company are denied.

(B) Sections 292.202, 292.203, 292.204,
and 292.601 are amended as set forth
below effective on May 15, 1980.

(Public Utility Regulatory Policies Act of
1578, 16 U.S.C. § 260L ef seq.. Energy Supply

*EA, supra. A; juondix Comimeo et 7.
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:Jnggn;i;onmenlal %ugrdir]tal;icn Af\ll 15 (1) Sections 1-18, and 21-30; * * *
.2.0. § 791 ef seq.; Federal Power Act, as sy

amended. 16 LT‘S.{(?.'I. § 792 et seq., Department [F?.Dm': NI Fild 3200 5400

of Energy Organization Act, 42 US.C. § 7101 Bl oM HIOrh

ef seq.; E.O. 12009, 3 CFR 142 (1978))

In consideration of the foregoing, the
Commission amends Part 292 of Chapter
I, Title 18, Code of Federal Regulation,
as set forth below, effective May 15
1980.

By the Commission.

Kenneth F. Plumb,
Secrelary.

1. Section 292.202 is amended in

paragraph (j), to read as follows:

§292.202 Definition.

(i) “total energy input™ means the total
energy of all forms supplied from
external sources.

- E - L -

2. Section 292.203 is amended in
paragraph (c) by adding at the end
thereof new subparagraphs (3) and (4) to
read as follows.

§292.203 General requirements for
qualification.
- - - - &

(c) Interim exclusion. * * *

(3) Pending further Commission
action, any cogeneration facility which
is a new dual-fuel cogeneration facility
which seeks to obtain qualifying status
must follow the procedures set forth in
§ 292.207(b) of this section.

(4) A new dual-fuel cogeneration
facility is a cogeneration facility:

(i) which derives its useful power
output from an internal combustion
piston engine capable of changing
automatically between gas and oil
operation, and

(ii) the installation of which began on
or after May 15, 1980.

- - L ] - L]

3. Section 292,204 is amended in

paragraph (b)(1)(i) to read as follows:

§ 292.204 Criteria for qualifying small
power production facilities.
- L] - L L

(b) Fuel use. (1)(i) The primary energy
source of the facility must be biomass,
waste, renewable resources, or any
combination thereof, and more than 75
percent of the total energy input must be
from these sources. * * *

4. Section 292.601 is amended in
paragraph (b)(1), to read as follows:

§ 292601 Exempticn to qualifying
facliities from the Federzal Power Act.
* L - L] -

(b) General rule. Any qualifying
facility described in paragraph (a) shall
be exempt fron: all sections of the
Federal Power Act, except:





