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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 292 

(Docket No. RM79-S4; Order No. 71)-S) 

Small Power Production and 
Cogeneration Facilities-Qualifying 
Status; Order Granting In Part and 
Denying In Part Rehearing 0' Order 
No. 70 and Amending Regulations 

August 4. 1980. 

AGENCY: Federal Energy Regulatory 
Commission. DOE. 
ACTION: Order Granting in Part and 
Denying in Part Rehearing of Order No. 
10 and Amending Regulations, 

,UMMARY: The Federal Energy 
Regulatory Com..misaion (Commission) 
hereby adopt. an order granting in part 
and denying in part rehearing of Order 
No. 70 and amending regulations. The 
Order amends two lections of the 
ComrnilSion'l rules involving small 
power production. The order includes a 
new definition of "electric utility hoiding 
company," and amends 11292.206 and 
292.207 by deleting the word ''public'' 
and inserting: in lieu thereof the word 
"electriCo" 
tn,ICTIVI DATE.: Augult 4,1980. 
POR fURTHER INFORMAnON CONTACT: 
Adam Wenner, Office of the General 

Counsel, Federal Energy Regulatory 
Commission. 8Z5 North Capitol Street 
NE., Washington. D.C. 20426. (202) 
357-6371. or 

Glenn Berger. Office of the General 
Counsel, Federal Energy Regulatory 
Commission. 82.S North· Capitol Street. 
NE., Washington. D.C. 20426. (202) 
351-8364. 
On April 14. 1980. E1izabelhtown Cas 

Company (Elizabethtown) and Southern 
California Gas Company (SCCC) 
applied for rehearing and clarification of 
Order No. 10. is&ued by the Federal 
Energy Regulatory Commission 
(Commission) on March 13,1980. 1 Order 
No, 70 prescribes rules pursuant to 
section 201 of the Public Utility 
Regulatory Policies Act of 1918 (pURPA) 
under which small power production 
and cogeneration facilities can obtain 
"'qualifying" status, and thu' become 
eligible for the rates and exemptions set 
fonh in the Commission', rules 
implementing ,ection 210 of PURPA. S 

EUzabethtown and SCGC contend 
that 1 292.200(b) of the Commission', 
rules erroneously exclude from 
qualifying stalus facilities owned by gas 
public utility holding companie,. despite 
the fact that they are not engaged in the 
generation or lale of electricity. 
Elizabethtown ,tated that PURPA does 
not probibit a gas distribution utility 
from Owning a qualifying facility. 

Sections 11(CJ(ii) and 18(B](ii) of the 
Federal Power Acl as amended by 
PURPA require the Conunission 10 limit 
qualifying status to facilities "owned by 
persons nol primarily engaged in the 
generation or sale of electric power." 
Section 292.206(b) of the Commission's 
rules prohibits public utility bolding 
companies from owning more than 50 
percent of the equity interest of a 
qualifying facility. 

On May 15. 1980 the Commission 
issued an "Order Cranting in Part and 
Denying in Part Rehearing of Order Nos, 

'.s FR 17959 {Mnch :ro. 19801. 
"Order No. 119. 45 FR 12214 [rebNary 25. 1980). 

89 and 10. and Amending Regulations."' 
The Comml .. ion .tated in that order 
thai it did nol inlend to prohibit 
companies without any electric utility 
interests from ownins qualifying 
facilities. but believed it appropriate to 
consult with the Securities and 
Exchange CommI .. lon (SEC) before 
changing OrderJ.lo. ?Gin this respect. 

The Commission'. Office of the 
General Counsel has consulted with the 
SECs':Jivislon of Corporate Regulation. 
That Division Ilated that permitting gal 
bol~g companies to own qualifying 
faClhtles would be consistent with the 
SEC'. regulation of holding companies.4 

AccOrdingly, the Commission will 
amend its rulel to permit gas utility 
holding companie. to own qualifying 
facilities. This change is accomplished 
by lub'tiNting the words "electric 
utility holding company" for the words 
"'pubUc utility holding company" in 
II 292.206(b) and 292.201(b)(2)(v} of the 
CommilSion'l rules, and adding a 
definition of "electric utility holding 
cpmpany" to 1292.202. An electric 
utility holding company is defined as 
any holding company which owns one 
or more electric utilities, as those terms 
are defined in the Public Utility Holding 
Company Act of 1935. 

The Commission recognizes that 
certain companies which are not 
"primarily engaged in the generation or 
sale of electric power" may nevertheless 
be classified as "electric utilities" or 
"electric utility holding companies." The 
result of luch clalsification is to prevent 
cogeneration or small power production 
facilities or which luch companies own 
more than SO percent of the equity from 
being qualifying facilities. Included in 
this category are companies which 
derive most of their income from non
utility operations, but which, as a result 
of selling some electric energy, are 
classified as "electric utilities" under 
,ection 3(22) of the FederarPower Act; 
and public utility holding companies 
which are exempt by rulEi or order 
Issued by the Securiti~s and Exchange 
Commission pursuant to sections 3(a)(3), 
3(a)(4). and 3(a)(5) of the Public Utility 
Holding Company Act of 1935. 

The Commission Intends to exercise 
itl authority 10 'amend its rules so as to 
permit, in appropriate circumstances. 
ownership of qualifying facilities by 
s0Ill:e .or all of these types of companies. 
Unlilit completes Itl analysis of the 
Jssues involved in making those 
changes, the Commission believes it 

"ts fR 33958 (May 21. 19601. 
'utter of June Il, 1960. from Aaron Levy. Director. 

Division of CO'1l0rate Regulation, SEC. in rup..,n , e 
to telter of May 14. 1980, from Roben Nordhau5. 
Ceneral Counsel. FERC. 
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appropriate to amend Its ruh~. '0 .s to 
permit ownershJp of. qualifyins facility 
by pubUc uHlity holdina companies. 
.uch as Elizabethtown and SCGe, wbich 
bave no electric utility company 
• ublldiarie .. 

On JUDe 13, the American Paper 
In.Utule. me. (API) filed a Petition for 
Rebearlns or Modification of the 
Commi"ioo', May IS, 1980. Rebearin8 
order. Th~ petition noted that ilie Order 
on Rebearing amended Order No. 10 by 
amending '292.201. That aecHoD 
required Ib.t the primary energy .ource 
of. qualifying .maD power production 
facility be bioma ... waite. renewable 
re.ource .. or any combination thereot 
and that more than 50 percent of the 
total enefIY input moat be from the.e 
energy source .. Section 292.2Ot(b)(2) 
limJts the ute of oil. natural ,.s and coal 
to 25 percent of the lotal energy Input of 
• qualityina facility during any calendar 
year period. 

In the rebearing order. the 
CommlssloD .tated that it was aware of 
virtually no etisibte fuets which are 
neither oU. natural gas. nor coal, and yet 
are not biomaSl. waste or renewable 
resourcel. As a result, the Commission 
changed the requirement that 50 percent 
of a facility'. energy input be from 
bloma.s. waste. or renewable resource. 
to 75 percenL 

In lis petition. API Itate. that use of 
the SO percent flgUl'e was intended to 
permU the lUIe of "Iynfuel low Btu gas 
or similar types of emersing enelBY' 
re.aurce .. " 

The Coaupj.llon has reviewed the 
statutory and policy base. involved In 
thi. Illue. and hal determined that It I. 
appropriate to retain the 75 percent 
requ.1n!ment adopted in the rehearing 
order of May 15. 1980. 

"Primary energy source" i. defined iD 
.ection 201 of PURPA al fuel or fuel. 
used for the generation of electric 
enel'BY. The term doe. not Include fuel 
ullld for .tartup. testina. flame 
• tabtli%ation. and control use •• or fuel 
used during forced outage. or 
emergencie .. 

The .tatutory intent I. to divide fuel 
u.e by . maD power production facilitie • . 
Into two categorie&-{l) fuel used a. an 
acceptable primary energy .ouree. and 
(2) aU other fuel. The Statement of 
Managers indicate. a recognition that 
the aecond category involves the use of 
"oil or natural gas or other 
nonrenewoble fuel. in combination with 
eligible primary energy .ouree . ... 
(emphasi •• upplied) It renect. an Intent 

to include all nonrenewable fuel. in th. 
.ame category as 011 and naturalga •. ' 

The Commission notel that neither 
syzithetic fuel nor low Btu g81 is a 
renewable fuel. Low Btu gal I. not a 
wa.te product: It I. produced from the 
incomplete combu.tion of coal for u.e as 
boiler fuel. These fuel. are properly 
included within the 25 percent 011. 
Datural ga. and nonrenewable fuels 
limit .et forth In I 292.204(b)(2). 
Accordingly. the Commi.sion doe. not 
accept the contentions of API. and 
denies the petition. 

The Commission notea that on May 
19, 1980, Elizabethtown filed a Petition 
for Review of Order No. 70 and of the 
Co~is.lon'. Order on Rehearing of 
Orders No •• 69 and 70 in the United 
State. Court of Appeall for the District 
of Columbia Circuit. On June 30. 1980, 
the Commission filed with the court the 
Certificate of Record In Ueu of Record. 
Under sectibn 313(b) of the Federal 
Power Act that Court hBB exclu.lve 
Jurisdiction to modify thoce ordel'l. 
Accordingly, thla order I. i •• ued subject 
to the Court'. permis.lon. 

The Commission orders thaL' (A) The 
applications for rehealins and 
clarification of Order No. i'O med by 
Eli%abethtown Ga. Company and 
Southern California eBB Company are 
granted with respect to I 292.206 of the 
Commission'. rulel. 

(B) Sections 292.202, 292.206(b) and 
292.20'7(b) are amended as aet forth 
below effective Augu.t 4, 1980. 

(C) The Petition for Rehearing or 
Modification filed by the American 
Paper Institute. Inc.. on June 13. 1980. la 
denied. 
(Public Utility Regulatory PoUcie. Act of 
1878. 18 US.c. 2601 et. 6eq.; EnelJ)' Supply 
and Environmental Coordination Act, 15 
U.s.c. 191 eL teq.; Federal Power Act, a. 
amended. 111 U.S.c. 792et 6eq.; Department of 
EnelJ)' Ol"lanintioD Act, 42 U.S.c. note' 
uq.; E. 0 . 12009, 3 CPR 142 (IW8)) . 

In consideration of the foregoing, the 
Com.nUasion amendl Part 292 of Chapter 
I. TItle 18, Code of Federal Regulations. 
a •• et forth below, eftective Augu114. 
1980 . 

By the Comminlon. 
iCeDDeth F. Plumb, 
$8cretory. 

1. Section 292.202 i. amended by 
adding a new paragraph (n) to read a. 
followa: 

,212.202 DerlnltiOnL 
• • • • • 

(n) "Electric utility holding company" 
means a holding company 8' defined in 

'Conference Report on H.R. 4018, Public Utili.,. 
RerWatory Policiel Act or 1Wa. H. bp. No. 1710, .. 
85th Cona .• 2nd Se". 118"]. 

lectlon 2{a)(7) of the Public Utility 
Holding Compeny Act of 1935, 15 U.S.c. 
79b(a)(7) which own. one or more 
electric utility companie •• BB defined in 
section 2(a}(3) of that Act, 15 U.S.c. 
,gble)!S) . 

11212.206 and 212.207 (ArMnded) 
%. Section 292.2061. amended in 

paragraph (b). and 1292.2071. amended 
in paragreph (b)(2)(v), by deleting the 
word ''public'' and in.ertlng in lieu 
thereof the word "electric." 
IBDoo:. _1CII1tlect...,._I:U .. ) 

IILUNO COOl ....... 




