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Petition Petition for Declaratory Order of Colonial Pipeline 
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In the United States Court of Appeals 

for the District of Columbia Circuit 
_______________ 

 
No. 14-1078 

_______________ 
 

COLONIAL PIPELINE COMPANY, Petitioner, 
 

v. 
 

FEDERAL ENERGY REGULATORY COMMISSION AND 
UNITED STATES OF AMERICA, Respondents. 

_______________ 
 

ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL ENERGY REGULATORY COMMISSION 

_______________ 
 

BRIEF FOR RESPONDENTS FEDERAL ENERGY REGULATORY 
COMMISSION AND UNITED STATES OF AMERICA 

_______________ 
 

STATEMENT OF THE ISSUES 

Colonial Pipeline Company filed a declaratory petition proposing to 

subdivide its existing shippers into two classes, one with term contract rates and 

one without.  Shippers committing by contract to Colonial’s proposal agree to ship 

certain volumes for a specified period or pay a penalty in exchange for discounts, 

while uncommitted shippers pay a higher rate and receive less pipeline access.  

The Federal Energy Regulatory Commission rejected Colonial’s proposal, finding 
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  2 

it unduly discriminated among shippers in violation of section 3(1) of the Interstate 

Commerce Act, 49 U.S.C. app. § 3(1) (1988).     

 The issues presented on appeal are: 

1. Whether the Commission reasonably exercised its discretion to find that 

Colonial’s proposed contract rates are unduly discriminatory because Colonial is 

not investing in pipeline infrastructure, shippers do not receive the benefit of new 

capacity, and uncommitted shippers receive degraded service.  

2. Whether the Commission appropriately applied precedent governing 

contract rates, as opposed to orders involving volume discount programs and 

settlement rate agreements, when such programs and agreements are readily 

distinguishable and the Commission emphasized factors not addressed by those 

lines of precedent.  

STATUTORY AND REGULATORY PROVISIONS 

The pertinent statutes and regulations are contained in the Addendum.   

STATEMENT OF THE FACTS 

I. BACKGROUND 

A. Statutory And Regulatory Background 

In 1887, Congress passed the Interstate Commerce Act (ICA or the Act) to 

regulate railroads and created the Interstate Commerce Commission to administer 

the statute.  Frontier Pipeline Co. v. FERC, 452 F.3d 774, 776 (D.C. Cir. 2006).  In 
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1906, Congress extended the definition of common carrier under the ICA to oil 

pipelines and required that pipeline carriers file rates with the Interstate Commerce 

Commission.  Id.     

In 1977, in conjunction with the formation of the Department of Energy, 

Congress transferred regulatory authority over oil pipelines to the newly created 

Federal Energy Regulatory Commission.  See Resolute Natural Resources Co. v. 

FERC, 596 F.3d 840, 841 (D.C. Cir. 2010) (explaining history of oil pipeline 

regulation); Frontier Pipeline, 452 F.3d at 776 (same).  In 1978, Congress 

amended the Act and applied the pre-October 1, 1977 version of the law to oil 

pipelines.  See Resolute Natural Resources, 596 F.3d at 841 (holding that the 

October 1, 1977, version of the ICA applies and can be found in 49 U.S.C. § 1 et 

seq. (1976), reprinted in 49 U.S.C. app. § 1 et seq. (1988)); Frontier Pipeline, 452 

F.3d at 776 (same).    

The Interstate Commerce Act only permits rate setting through “purely 

tariff-based regulation.”  See Morgan Stanley Capital Group, Inc. v. Pub. Util. 

Dist. No. 1, 554 U.S. 527, 531 (2008) (contrasting the ICA with the Federal Power 

Act).  All pipeline rates and charges must be filed with the Commission – 

including approved contract rates.  See ICA § 6(1), 49 U.S.C. app. § 6(1); see also 

MarkWest Michigan Pipeline Co. v. FERC, 646 F.3d 30, 31 (D.C. Cir. 2011) 
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(providing background on rate-setting process); Sea-Land Service, Inc. v. ICC, 738 

F.2d 1311, 1313 (D.C. Cir. 1984) (accepting two contract rates for filing). 

The Commission has the authority to review all rates to determine if they are 

“just and reasonable.”  49 U.S.C. app. §§ 15(1), (7) (1988); MarkWest, 646 F.3d at 

31.  In setting rates, pipelines cannot improperly discriminate among shippers.  

Pipelines are prohibited from receiving greater or less compensation from similarly 

situated shippers.  49 U.S.C. app. § 2 (1988).  Section 3(1) provides that: 

It shall be unlawful for any common carrier subject to the provisions 
of this chapter to make, give, or cause any undue or unreasonable 
advantage to any particular person [or] company . . . or to subject any 
particular person [or] company . . . to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever.     
 

49 U.S.C. app. § 3(1) (1988).  Congress “has delegated broad discretion” to 

the Commission “to determine when differential treatment amounts to 

improper discrimination among shippers and when such treatment is 

justified by relevant dissimilarities in transportation conditions.”  Sea-Land, 

738 F.2d at 1319; see also Indiana Harbor Belt R.R. v. United States, 510 

F.2d 644, 649 (7th Cir. 1975) (“That a body should exist to make a primary 

determination from the facts as to whether a preference or discrimination 

obtains was one of the reasons for the creation of the Commission.”).   
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B. Colonial Pipeline’s Proposed Contract Rates 
 

Colonial Pipeline operates a 5,500-mile oil pipeline system extending from 

Houston, Texas to Linden, New Jersey.  Colonial Pipeline Co., 146 FERC  

¶ 61,206, P 3 (Order), R. 29, JA 332-33.  According to Colonial, use of the pipeline 

by shippers – companies that ship oil on the pipeline – has increased in recent 

years due to expanded production at Gulf Coast refineries.  Id.  For the last two 

years, Colonial’s main lines were fully allocated and shippers faced volume 

reductions.  Id.  Colonial states it undertook small-scale expansions, but its ability 

to add capacity through incremental measures was diminishing.  Id.   

In response, Colonial sought to enter transportation service agreements with 

shippers, also known as contract rates.  Id.  Such an agreement between a pipeline 

and a shipper commits the shipper to ship-or-pay for a specified term.  See Mid-

America Pipeline Co., 136 FERC ¶ 61,087, P 7 (2011).  Contract shippers receive a 

lower price for their shipments in exchange for long-term volume commitments 

and other restrictions.  Id.  If the Commission permits a contract rate, the rates for 

committed shippers are determined by the method set forth in each contract.  Order 

P 10, JA 335.  Rates for uncommitted shippers, by contrast, are established in the 

pipeline owner’s base tariff.  See 18 C.F.R. § 342.4 (governing oil pipeline rates).   

Under the terms of Colonial’s proposal, contracting or “committed” shippers 

pledge to transport a certain volume level.  See Petition for Declaratory Order of 
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Colonial Pipeline Company at 8 (Petition), R. 1, JA 31.  If a shipper does not meet 

its allocated volume, it must pay a specified deficiency charge.  Order P 7,  

JA 334.  The longer the length of term and level of volume commitment selected, 

the greater the discounted rate.  Petition at 10, JA 11.  Qualifying contract shippers 

also receive first access to additional pipeline shipping capacity.  Order P 7, 

JA 334. 

In exchange, contracting shippers waive their right to challenge Colonial’s 

past or present rates.  Id. P 6, JA 333-34; Petition at 11, JA 12.  Colonial reserves 

the right to amend its rates at any time.  Petition at 11, JA 12.  Contract shippers 

are further required to waive Colonial’s liability in damages for breaching the 

contract.  Petition at 10, 11, JA 11, 12; Order PP 26, 28, JA 340.  Shippers that do 

not accept Colonial’s contract rates, known as “uncommitted shippers,” pay 

regular tariff rates.  Uncommitted shippers are also behind committed shippers to 

receive access to additional shipping capacity.  See Petition at 7, JA 8. 

 Colonial does not have any expansion or other construction plans.  Id. at 14, 

JA 15.  Colonial instead purportedly sought to impose contract rates to assess 

whether to consider further expansion efforts.  Order P 3, JA 332-33; Petition at 4,   

JA 5.       

Colonial conducted an open season from September 12, 2013 to October 28, 

2013.  Petition at 17, JA 18.  During that time shippers could decide whether to 
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accept Colonial’s proposed contract rates.  Id.  According to Colonial, shippers 

representing 75 percent of the volume shipped on the pipeline executed 76 

contracts.  Id. at 8, JA 9.     

On November 8, 2013, Colonial filed a petition for a declaratory order with 

the Commission, requesting approval of Colonial’s proposed contract rates.  Order 

P 1, JA 332.  Colonial further requested that the Commission confirm that rates for 

contract shippers will only be determined under the method set forth in each 

contract rate.  Id. P 10, JA 335.  And Colonial wanted approval of its proposed 

procedure for providing committed shippers priority access to available shipping 

capacity on its pipeline.  Id.   

On November 12, 2013, the Commission issued notice of Colonial’s petition 

and requested comments.  Order P 15, JA 336.  The Commission received 

comments from multiple parties.  Sheetz, Inc., CITGO Petroleum Corporation, 

Phillips 66 Company, and QT Fuels, Inc. “filed letters in support of Colonial’s 

petition.”  Id. P 16, JA 336.  A group of shippers who do not use Colonial’s 

system, and an industry organization titled the Liquid Shippers Group, requested 

that the Commission provide more standardized guidelines regarding when 

pipeline owners can use contract rates.  Id. PP 18-19, JA 337-38.   

Chevron Products Company, Marathon Petroleum Company LP, Southwest 

Airlines Co. and United Airlines, Inc. – all current shippers on Colonial’s system – 
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protested Colonial’s petition (Protestors).  Id. P 20, JA 338.  The Protestors 

asserted that, although the Commission has permitted contract rates for new 

construction, the Interstate Commerce Act generally disfavors contract rates and 

Colonial did not propose any expansion.  Id. PP 21-22, JA 338; Chevron Products 

Comments at 4-7, R. 18, JA 90-93; Marathon Petroleum Comments at 8-9, R. 21, 

JA 116 -17; Southwest Airlines and United Airlines (Airlines) Comments at 35-38, 

R. 22, JA 166-69; see also Liquid Shipper Group Comments at 13, R. 20, JA 107.  

The Protestors further asserted that Colonial’s contract rates are particularly 

onerous, given that Colonial requires committed shippers to waive their right to 

challenge Colonial’s rates, Colonial maintains the right to alter those rates at any 

time, and Colonial is not liable for breaching the contract.  See Chevron Comments 

at 9, JA 95; Marathon Comments at 13-16, JA 121-24; Airline Comments at 33, 

JA 164.  And the Protestors also challenged Colonial’s proposal to provide 

committed shippers with first access to additional shipping capacity, asserting it 

would limit access for uncommitted shippers to existing capacity.  See Marathon 

Comments at 9-10, JA 117 -18; Airlines Comments at 49, JA 180.    

C. The Commission’s Order 

On March 20, 2014, the Commission denied Colonial’s request.  The 

Commission noted the threshold issue was whether it should grant a declaratory 

order when a pipeline seeks approval for contract rates for existing capacity – as 
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opposed to pipeline construction.  See Order P 33, JA 341-42 (“The core of 

Colonial’s petition for declaratory order is the novel request for Commission 

authorization for contract rates for existing capacity that is fully utilized.”).  The 

Commission noted it can approve contract rates under the Interstate Commerce 

Act, citing Sea-Land, 738 F.2d 1311, and began using declaratory orders to permit 

contract rates in Express Pipeline Partnership, 76 FERC ¶ 61,245 (1996).  Order 

P 34, JA 342.  In Express Pipeline, the Commission approved a declaratory order 

for contract rates to guarantee financing for new pipeline construction.  Id.  

Subsequent to Express Pipeline, the Commission issued “numerous” declaratory 

orders approving contract rates.  Id. P 35, JA 342-43.  But those orders were for 

“new pipelines, expansion projects, or, at the very least, reversals or 

reconfigurations of existing pipelines.”  Id.   

The Commission observed that for construction projects, contractual 

commitments are necessary to “determine support for construction of the project, 

obtain financing, ensure the initial financial viability of the project, or to determine 

the support in new or growing markets.”  Id.  The Commission continued that even 

for reversals or reconfigurations, “contract rates ensure that a pipeline’s 

investments to serve new markets are necessary in the long term.”  Id.   

But Colonial did not offer any new investment to expand its pipeline’s 

capacity.  Id. P 38, JA 343.  Colonial’s proposed rates would simply provide 
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Colonial a “legally unassailable revenue stream whether or not committed shippers 

make any shipments.”  Id. PP 37, 39, JA 343-44.  And without construction, the 

Commission found that shippers do not receive the same benefits.  Committed 

shippers do not receive any commitment from Colonial for new capacity for “a 

constrained system” that has been full for two years.  Id. P 37, JA 343.  Yet 

committed shippers waive their right to challenge Colonial’s past or present rates – 

even though Colonial retains the right to change rates and is not liable for breach of 

contract.  Id. PP 25, 26, JA 339, 340.     

Likewise, Colonial’s proposal would “degrade the service of existing 

shippers that would not (or could not) prudently sign the [contract rates] as against 

their interests.”  Order PP 36, 37, JA 340.  Committed shippers receive first access 

to excess capacity.  Id. PP 7, 33, JA 334, 341-42.  So uncommitted shippers receive 

less capacity – even though the two groups were equal prior to Colonial instituting 

contract rates, and despite the fact that nothing about the pipeline has changed.  Id. 

P 37, JA 343.     

The Commission clarified that existing policy is to “entertain such proposals 

essentially in support of new infrastructure to support changing market needs.”  Id. 

P 39, JA 343-44.  The Commission suggested that Colonial consider expansion and 

that the Commission would consider a proposal from Colonial for contract rates if 

it adopted plans for its constrained system.  Id. P 38, JA 343.  But without such 
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plans, Colonial’s proposed contract rates were “inconsistent” with the 

Commission’s policy and do not justify treating existing shippers differently.  Id.  

P 39, JA 343-44.  Because the Commission found the entire rate structure to 

violate the anti-discrimination mandate of section 3(1) of the Interstate Commerce 

Act, the Commission did not address the specific objections raised to particular 

provisions of Colonial’s contract rates.  Id.   

SUMMARY OF ARGUMENT 

The Interstate Commerce Act prohibits rate discrimination by a carrier 

among shippers unless the disparity is warranted by competitive conditions or 

unique circumstances.  Within the Act’s limits, the Commission has discretion to 

permit contracts charging shippers different rates, and has exercised that discretion 

to permit contract rates when the rates are available to all shippers and a pipeline is 

undertaking an infrastructure investment to ensure shipper financial support for the 

project.  Here, the Commission reasonably exercised its discretion in denying 

Colonial’s proposed contract rates.   

The Commission found that Colonial failed to justify its proposal, based on 

the circumstances presented.  Colonial did not announce infrastructure investment 

plans for its full pipeline – in contrast to the Commission’s policy of permitting 

contract rates to finance construction.  Without such plans, the Commission 

reasonably found that Colonial has no need for a guaranteed revenue stream.   
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And shippers do not receive the benefit of additional capacity to justify 

disparate treatment on a pipeline that is already full.  Shippers instead face a choice 

– accept Colonial’s proposal and forego their right to challenge rates without any 

promise of additional shipping capacity, or decline term contract rates and accept 

degraded service with less available shipping.  The Commission reasonably 

determined that, in those circumstances, Colonial lacked justification for contract 

rates providing existing shippers differing service, rendering its rates unduly 

discriminatory.  

Colonial asserts two bases to challenge the Commission’s determination.  

First, Colonial contends that this Court’s Sea-Land decision and the Commission’s 

prior contract rate orders compel the Commission to approve contract rates, as long 

as they are offered to all shippers.  But neither Sea-Land nor Commission 

precedent contains such an unyielding mandate; both firmly commit contract rates 

to the Commission’s discretion.   

And Colonial ignores that Sea-Land requires that contract rates must also 

respond to particular circumstances.  Established Commission precedent 

addressing contract rates reflects that the Commission examines the need for a 

guaranteed revenue stream, and has permitted contract rates for pipeline 

infrastructure investments that require shipper financial support.  The Commission 
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reasonably determined that Colonial, which has proposed no new infrastructure 

investment, does not need a “legally unassailable” revenue stream.   

Second, Colonial’s reliance on Commission precedent involving volume rate 

discounts and settlement rates likewise fails.  Volume discounts are unilaterally 

filed in a pipeline’s tariff – as opposed to contract rates, which are bilateral 

agreements between a pipeline and consenting shippers.  Volume discounts do not 

require shippers to agree to any particular term – or any contract.  Further, the 

Commission here emphasized the importance of considerations that were not 

present in those volume discount orders, specifically analyzing why term contract 

rates are unnecessary in the absence of pipeline investment.   

Likewise, Colonial’s reliance on Commission approval of settlement rates 

fails.  Colonial did not seek to file its contract rates as settlement rates.  Different 

standards – such as requiring the consent of all current shippers – apply to 

settlement rates, and the settlements cited by Colonial involve pipeline 

construction.  In these circumstances, it was reasonable for the Commission to use 

its discretion and judgment to determine that Colonial’s proposed contract rates 

were unduly discriminatory.  The Commission’s decision is entitled to deference 

and should be upheld.  
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ARGUMENT 

I. STANDARD OF REVIEW 
 

The Court reviews Commission orders under the Administrative Procedure 

Act’s arbitrary and capricious standard.  See, e.g., Freeport-McMoRan Corp. v. 

FERC, 669 F.3d 302, 308 (D.C. Cir. 2012).  Commission decisions “will be upheld 

as long as the Commission examined the relevant data and articulated a rational 

connection between the facts found and the choice made.”  SFPP v. FERC, 592 

F.3d 189, 193 (D.C. Cir. 2009) (addressing the Interstate Commerce Act); 

ExxonMobil Oil Corp. v. FERC, 487 F.3d 945, 951 (D.C. Cir. 2007) (same); 

accord Motor Vehicle Mfrs. Ass’n of United States, Inc. v. State Farm Mut. Auto. 

Ins. Co., 463 U.S. 29, 43 (1983).  “In other words, the Commission must ‘cogently 

explain why it has exercised its discretion in the given matter.’”  ExxonMobil Oil 

Corp., 487 F.3d at 951 (quoting Exxon Mobil Oil Corp. v. FERC, 206 F.3d 47, 54 

(D.C. Cir. 2000)).   

Courts are “particularly deferential to the Commission’s expertise with 

respect to ratemaking issues” and will not second-guess the agency’s policy-

choices when the Commission reasonably explains its position.  ExxonMobil Oil 

Corp., 487 F.3d at 951 (internal quotation omitted) (holding that “policy choices 

about ratemaking are the responsibility of the Commission – not this Court”); see 

also Morgan Stanley Capital Grp., 554 U.S. at 532 (“[W]e afford the Commission 
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great deference in its rate decisions.”); Ass’n of Oil Pipe Lines v. FERC, 83 F.3d 

1424, 1431 (D.C. Cir. 1996) (“Because the subject of our scrutiny is ratemaking – 

and thus an agency decision involving complex industry analyses and difficult 

policy choices – the Court will be particularly deferential to the Commission’s 

expertise.”); Cities of Bethany v. FERC, 727 F.2d 1131, 1138 (D.C. Cir. 1984) 

(Courts provide FERC substantial deference regarding the reasonableness of 

particular customer categories because “ratemaking is less science then art”).   

An agency’s construction of the statute it administers – here, the anti-

discrimination mandate of the Interstate Commerce Act – is reviewed under well-

settled principles.  If Congress has directly spoken to the precise question at issue, 

the Court “must give effect to the unambiguously expressed intent of Congress.” 

Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,  

843 (1984).  “Statutory ambiguities will be resolved, within the bounds of 

reasonable interpretation, not by the courts but by the administering agency.”  City 

of Arlington, Tex. v. FCC, 133 S.Ct. 1863, 1868 (2013); see also Ass’n of Oil Pipe 

Lines, 83 F.3d 1424 at 1440 (“[T]he court has no occasion to assign a meaning to 

the [Interstate Commerce Act] where that meaning would contravene a reasonable 

interpretation by the [Commission, which is] responsible for administering the 

statute.”).  
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 Chevron deference applies to the Commission’s interpretation of contracts – 

such as the contracts between Colonial and Colonial’s shippers – involving 

ratemaking.  See MarkWest, 646 F.3d at 34 (deference to the Commission’s 

interpretation of settlement agreements); Williams Natural Gas Co. v. FERC, 303 

F.3d 1544, 1549 (D.C. Cir. 1993) (review of FERC’s contract interpretations is to 

be conducted under Chevron); see also Koch Gateway Pipeline Co. v. FERC, 136 

F.3d 810, 814 (D.C. Cir. 1998) (the Court provides substantial deference to the 

Commission’s construction of contract language).  The Commission receives this 

deference because:  (1) the Commission possesses broad power over ratemaking, 

including the power to analyze contracts; and (2) the Commission has “familiarity 

with the field of enterprise to which the contract pertains.”  MarkWest, 646 F.3d at 

34 (quoting Nat’l Fuel Gas Supply Corp. v. FERC, 811 F.2d 1563, 1569-70 (D.C. 

Cir. 1987)). 

II. THE COMMISSION REASONABLY DETERMINED THAT 
COLONIAL’S CONTRACT RATES WERE UNDULY 
DISCRIMINATORY 
 
A. The Interstate Commerce Act Provides The Commission Broad 

Discretion To Prevent Unduly Discriminatory Rates 
  

“The principal evil at which the Interstate Commerce Act was aimed was 

discrimination in its various manifestations.”  Harborlite Corp. v. ICC, 613 F.2d 

1088, 1091 (D.C. Cir. 1979) (quoting New York v. United States, 331 U.S. 284, 

296 (1947)) (applying 1977 version of the ICA).  The “nub” of the issue is 
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competitive injury.  Flint Hills Resources Alaska, LLC v. FERC, 627 F.3d 881, 888 

(D.C. Cir. 2010) (citing Harborlite, 613 F.2d at 1091-92).   

Section 3(1) of the Act, 49 U.S.C. app. § 3(1) (1988), contains broad anti-

discrimination language.  Harborlite, 613 F.2d at 1091; see also Ayrshire 

Collieries Corp. v. United States, 335 U.S. 573, 584 (1949) (holding that section 2 

of the ICA prohibits charging similarly situated shippers different rates).  A 

violation occurs when: 

• There is a disparity in rates. 
• The complaining party is competitively injured, actually or potentially. 
• The carrier is the common source of both the allegedly prejudicial and 

preferential treatment. 
• The disparity in rates is not justified by transportation conditions. 
 

Harborlite, 613 F.2d at 1088.  If the first three conditions are present, the carrier 

has the burden to prove that the disparity in rates is justified.  Id. at 1088.  The 

justification must result from the “cost of the respective services, by their values, 

or by other transportation conditions.”  Id. at 1100.1       

                                           
1 This Court has provided a similar test under the Federal Communications 

Act, which “was based upon the ICA and must be read in conjunction with it.”  
MCI Telecommunications Corp. v. FCC, 917 F.2d 30, 37 (D.C. Cir. 1990) (finding 
that the “almost identical” non-discrimination provisions of the ICA impose the 
same substantive anti-discrimination requirements).  A court addresses:  (1) 
whether the services are alike; (2) whether there is a price difference; and (3) if 
there is a difference, whether it is reasonable, i.e. a “neutral, rational basis 
underlying the disparity.”  Id. at 39, 41. 
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 In Sea-Land, this Court declined to find the Act mandates a per se ban on 

contract rates.  738 F.2d at 1317.  Instead, the Interstate Commerce Commission 

could – but was not required – to accept contract rates, based upon the “broad 

legislative discretion” to the Commission.  Id. at 1319.  The Court established a 

two-part test for when contract rates do not constitute undue discrimination.  First, 

the carrier must make such rates publicly available.  Id. at 1317.  Second, the terms 

must produce significant economic benefits, such as “result[ing] in lower costs or 

respond[ing] to unique competitive circumstances.”  Id.  If those two conditions 

are satisfied, the Commission may – in its discretion – accept a carrier charging 

different rates for contract and non-contract shippers without “running afoul of the 

prohibition on discriminatory pricing.”  Id.   

Beginning with Express Pipeline Partnership, 76 FERC ¶ 61,245 (1996), the 

Commission has “approved a number of volume incentive programs to support 

pipelines’ efforts to attract shippers that will make long-term volume commitments 

to support the construction of new facilities.”  TransCanada Keystone Pipeline, 

LP, 125 FERC ¶ 61,025, P 21 (2008); see also Order P 34 (explaining history of 

“non-traditional rate structures for oil pipelines, such as contract rates,” beginning 

with Express Pipeline), JA 342.  In Express Pipeline, the Commission permitted 

contract rates for the construction of an oil pipeline from Alberta to Wyoming.  

Express Pipeline, 76 FERC ¶ 61,245 at 62,249.  The Commission reasoned that 
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“issuing a declaratory order is appropriate for a new oil pipeline entrant . . . 

because it needs to acquire and guarantee financing in order to begin construction.”  

Id. at 62,259. 

The Commission has granted subsequent declaratory orders for contract 

rates consistent with Express Pipeline.  See Tesoro High Plains Pipeline Co., 148 

FERC ¶ 61,129, P 23 (2014) (allowing contract rates for a new pipeline “consistent 

with Express Pipeline”); Enterprise Liquids Pipeline LLC, 142 FERC ¶ 61,087,     

P 24 (2013) (same); Shell Pipeline Company LP, 139 FERC ¶ 61,228, P 20 (2012) 

(same).  But as the Commission explained in the Order here, “[i]n all of the cases 

approving contract rates, contractual commitments of shippers were necessary to, 

among other things, determine support for construction of the project, obtain 

financing, ensure the initial financial viability of the project, or to determine the 

support in new or growing markets.”  Order P 35, JA 342-43.   

For example, in Skelly-Belvieu Pipeline Co., LLC, 138 FERC ¶ 61,153, P 16 

(2012), the Commission approved contract rates to finance new construction: 

To meet the growing need for capacity to transport [natural gas 
liquids] out of Skellytown, Skelly-Belvieu must undertake a 
significant capital investment to expand capacity of the Skelly-
Belvieu system.  Without the substantial financial investment of 
shippers that commit to move barrels on the new capacity pursuant to 
the [contract rates], there exists the possibility that the expansion will 
not occur in a timely manner.  To minimize the risk that the project 
will not move forward, and to provide financial assurances to Skelly-
Belvieu, the proposed [contracts] require shippers to commit to ship-
or-pay contracts . . . . 
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Id.; accord Enbridge Pipelines (Southern Lights) LLC, 141 FERC ¶ 61,244, P 4 

(2012) (“Due to the nature of the project [reversal and construction of new 

pipeline], it was necessary to obtain financial support through long-term volume 

commitments without which the project could not go forward.”); Sunoco Pipeline 

L.P., 137 FERC ¶ 61,107, P 13 (2011) (“[T]he Project entails a significant capital 

investment, which requires the support of committed shippers to share the financial 

risk of the Project.”).  In essence, the Commission permits contract rates to help 

ensure regulatory support and shipper financing when an owner invests in a 

pipeline project.  See Order P 39 (noting “the Commission’s policy of entertaining 

such proposals essentially in support of new infrastructure to support changing 

market needs”), JA 343-44. 

B. The Commission Reasonably Exercised Its Discretion In Finding 
That Colonial’s Rates Were Unduly Discriminatory Because 
Colonial Did Not Require Construction Financing And Its 
Shippers Do Not Receive The Same Benefits      
 

Although the Commission has permitted contract rates for new construction 

projects, Colonial presented the first request to implement term contract rates for 

an existing pipeline not proposing an infrastructure investment.  Order P 36 (“The 

core of Colonial’s petition . . . is the novel request for Commission authorization of 

contract rates for existing capacity that is fully utilized.”), JA 343.  In its order, the 
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Commission re-affirmed that it has a policy of “entertaining such proposals 

essentially in support of new infrastructure.”  Id. P 39, JA 343-44. 

Without such infrastructure investment plans, the Commission reasonably 

determined that Colonial could not justify its proposed disparate rate treatment for 

existing shippers.  See Harborlite, 613 F.2d at 1091 (common carrier must justify 

discrimination); see also Sea-Land, 738 F.2d at 1317 (disparate treatment must be 

justified by unique competitive conditions).  Order P 37, JA 343.  Colonial did not 

require shipper financial commitments to fund investment.  Id. P 36, JA 343.  

Shippers do not receive additional capacity even though Colonial’s pipeline is full.  

Id.  Instead, uncommitted shippers receive less shipping availability for the same 

pipeline.  Id. P 37, JA 343.  So the Commission understandably exercised its broad 

discretion to conclude Colonial’s proposal was unduly discriminatory under 

section 3(1) of the Interstate Commerce Act.   

The Commission likewise had a clear rational basis for its underlying 

findings that contract rates, generally, are unnecessary without pipeline investment 

and, specifically here, result in degraded service for uncommitted shippers.  See 

Ass’n of Oil Pipe Lines, 83 F.3d at 1431 (the Commission has broad discretion in 

ratemaking matters because of the Commission’s industry and policymaking 

expertise).  Colonial asserts that its contract rates are economically necessary as an 

existing pipeline because Colonial cannot otherwise ensure continued shipping 
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volumes.  Br. at 27.  But Colonial offers no evidence that it faces a decline in 

pipeline use.  Colonial concedes that its current rates have led to rapid growth and 

that its pipeline is “currently full.”  Id. 

And the Commission found that Colonial is a long-standing, financially 

successful pipeline – one that has been in full allocation for at least two years.  

Order P 36, JA 343.   This means that Colonial has received more requests to ship 

than the pipeline can handle; it has to ration availability among shippers, and must 

turn down shipping requests.  See id.  So the Commission found continued 

demand.  See id. P 37, JA 343.   

In response, Colonial contends that contract rates permit long-term planning 

and help assess future expansion projects.  Br. at 27-28, 30.  But this is precisely 

the Commission’s point – the primary purpose for contract rates is financing 

construction.  Colonial states its capacity is nearly full and it needs to assess 

expansion.  Order P 36, JA 343.  Numerous shippers support expansion.  Id.  The 

Commission left the door open to Colonial proposing contract rates in support of 

infrastructure improvements.   Id. P 38 (“If Colonial believes there will be demand 

for capacity in the long-term, then it should consider expansion . . . .”), JA 343. 

Yet here, Colonial seeks financial certainty without actually undertaking any 

commitment.  In this light, the Commission reasonably determined both that, 

unlike a pipeline financing improvements, Colonial does not need a guaranteed 
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revenue stream and that contract rates treating existing shippers differently are not 

necessary without such investment.  Id. PP 37, 38, JA 343; see also id. P 33 (the 

Commission only rejected the “central notion of reclassifying existing shippers on 

existing facilities”), JA 341-42.  

And shippers do not receive the same benefit.  Committed shippers can 

accept Colonial’s pre-determined contract and receive lower rates.  But they must 

commit to ship certain volumes and forego their right to challenge rates without 

receiving expanded capacity.  Id. P 37, JA 343.  And Colonial can unilaterally raise 

those rates.  Id. P 26, JA 340.   

Or shippers can forego contract rates and receive degraded service.  Id.  

Colonial admits that, under its plan, committed shippers would receive a 

preference for excess shipping capacity over uncommitted shippers.  Br. at 29.  Yet 

Colonial’s pipeline will remain unchanged, meaning that uncommitted existing 

shippers are left with less shipping capacity on an unchanged pipeline.  Order P 37, 

JA 343.  So the Commission had a rational basis to exercise its judgment and find 

that uncommitted shippers would receive inferior service.  See Ass’n of Oil Pipe 

Lines, 83 F.3d at 1431.  In turn, it was reasonable for the Commission to determine 

that, unlike a pipeline funding construction, Colonial’s disparate treatment of 

shippers is not warranted under the Interstate Commerce Act.  See Sea-Land, 738 

F.2d at 1319 (Commission has broad discretion to determine when rates are unduly 
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discriminatory); MarkWest, 646 F.3d at 34 (FERC receives Chevron deference for 

its interpretation of both the ICA and rate-setting contracts).  

C.  The Commission’s Order Is Consistent With Sea-Land 

In response, Colonial asserts that the Commission’s decision is inconsistent 

with this Court’s Sea-Land decision.  See Br. at 16.  But although agencies act 

arbitrarily when they depart from precedent without explanation, when an agency 

“‘has not in fact diverged from past decisions, the need for a comprehensive and 

explicit statement of its current rationale is less pressing.’”  Environmental Action 

v. FERC, 996 F.2d 401, 411-412 (D.C. Cir. 1993) (quoting Hall v. McLaughlin, 

864 F.2d 868, 873 (D.C. Cir. 1989)); see also Sacramento Mun. Util. Dist. v. 

FERC, 616 F.3d 520, 542 (D.C. Cir. 2010) (finding “FERC’s decision was 

consistent with its precedent” where the cases cited by the petitioner did not 

“compel the imposition of either of the particular remedies” demanded, because 

the precedent addressed a different matter).    

Here, Colonial misconstrues Sea-Land’s holding in two ways.  First, 

Colonial asserts Sea-Land mandates that the Commission always approve contract 

rates whenever they are available to all shippers.  See Br. at 7, 13.  This is wrong.  

As the Commission explained in the order on review, Sea-Land permits – but does 

not mandate – approval of contract rates in certain circumstances.  See Sea-Land, 

738 F.2d at 1319 (“Congress has delegated broad legislative discretion to the 
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Commission to determine when differential treatment amounts to improper 

discrimination among shippers”); see also Order P 11 (“However, the fact that 

contract rates are not inherently discriminatory does not mean they must always be 

approved.”), JA 335.  Indeed, the Commission regularly exercises its discretion 

and denies petitions for approval of contract rates where the rates are unjustified.  

See Enbridge Pipelines (North Dakota) LLC, 142 FERC ¶ 61,212, P 30 (2013) 

(denying petition for declaratory order seeking approval of terms contained in 

shipper support letters, even to support a proposed pipeline expansion, where the 

self-styled settlement rates were protested by certain shippers); Enbridge (U.S.), 

Inc. and ExxonMobil Pipeline Co., 124 FERC ¶ 61,199, P 37 (2008) (denying 

petitioner’s request to approve a discounted rate to committed shippers because it 

would provide committed shippers access to 90 percent of the pipeline’s capacity, 

resulting in no access for uncommitted shippers for “90 percent of the pipeline’s 

capacity for the duration of the 15-year contract term”); Texaco Pipeline Inc., 74 

FERC ¶ 61,071, 61,201 (1996) (denying contract rates as discriminatory for 

providing an unreasonable preference despite having an open contract season). 

Second, Colonial ignores Sea-Land’s holding that rates must respond to 

“unique competitive conditions.”  738 F.2d at 1317.  Colonial implies that it can 

file contract rates as a matter of right, even if the Commission finds the proposed 

contracts do not produce economic benefits.  But the Commission requires contract 
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rates to produce such benefits, and has interpreted pipeline investment as satisfying 

this requirement.  See Order P 36, JA 343; see also TransCanada Keystone 

Pipeline, 125 FERC ¶ 61,025, P 21 (observing the Commission has approved a 

number of contract rates to support pipeline construction projects); Express 

Pipeline P’ship, 76 FERC ¶ 61,245 at 61,766 (contract rates are critical for 

pipeline construction projects to guarantee financing).  The Commission here 

found Colonial lacked the same basis – financing infrastructure investment – to 

justify distinguishing between committed and uncommitted shippers.  Because the 

disparate treatment was unjustified, Colonial’s contract rates were unduly 

discriminatory.  See Order P 37 (holding Colonial’s rates “unduly discriminatory in 

these circumstances”), JA 343. 

The Commission’s order was thus entirely consistent with Sea-Land.  

Colonial, at bottom, is not challenging the Commission’s application of facts to the 

Commission’s policy.  Colonial challenges the policy itself.  In Colonial’s 

judgment, the Commission should broadly allow all contract rates – not just those 

necessary to finance new construction – whenever all shippers are offered the same 

contract terms.  See Br. at 7.  

But this is not the Commission’s policy – with good reason.  See Order 

PP 36, 39 (Commission policy is to entertain contract rates to obtain financing for 

infrastructure investments to support the changing market needs of shippers), 
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JA 343-44.  Such policy judgments are specifically entrusted to the Commission’s 

expertise and will not be second-guessed by courts.  See New England Power 

Generators Assn. v. FERC, 757 F.3d 283, 293, 296 (D.C. Cir. 2014) (declining to 

substitute the petitioner’s policy preference for the agency’s because “such a 

juggling act would not benefit from our rearranging,” as these are the types of 

policy matters FERC is charged with considering, and the court defers to FERC’s 

expertise); Sacramento Mun. Util. Dist., 616 F.3d at 541-42 (“[T]he court properly 

defers to policy determinations invoking the Commission’s expertise in evaluating 

complex market conditions.”); ExxonMobil Oil Corp., 487 F.3d at 953 (finding that 

FERC reasonably explained its policy and that the petitioners “offered no 

compelling reason to second-guess the agency’s policy choices”).  

III. THE VOLUME DISCOUNT AND SETTLEMENT RATE CASES 
CITED BY COLONIAL ARE DISTINGUISHABLE  

 Colonial relies in error on Commission orders permitting volume discount 

programs and settlement rates.  As an initial matter, Colonial failed to preserve its 

arguments by not raising them with sufficient specificity before the Commission.  

See ExxonMobil Oil Corp., 487 F.3d at 962 (a party seeking review of a 

Commission order under the ICA need not petition for agency rehearing but 

nonetheless must first raise the issue with the Commission); Tesoro Refining and 

Marketing Co. v. FERC, 552 F.3d 868, 872 (D.C. Cir. 2009) (dismissing appeal 

because the petitioner failed to exhaust its remedies under the ICA).   
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 Volume discount and settlement rates are also distinguishable.  Agency 

action stands “without elaborate explanation where distinctions between the case 

under review and the asserted precedent are so plain that no inconsistency 

appears.”  Bush-Quayle ’92 Primary Comm., Inc. v. FEC, 104 F.3d 448, 454 (D.C. 

Cir. 1997).  Further, the Commission may distinguish precedent simply by 

“emphasizing the importance of considerations not previously contemplated, and 

that in so doing it need not refer to the cases being distinguished by name.”  Envtl. 

Action, 996 F.2d at 411-12 (finding each decision relied upon by the petitioners 

“readily distinguishable” and that the circumstances differed too significantly from 

precedent to invalidate the agency orders); Gilbert v. NLRB, 56 F.3d 1438, 1446 

(D.C. Cir. 1995) (same).   

A. The Commission’s Volume Discount Precedent Is Inapplicable 
 

 Colonial cites three Commission decisions approving volume discount 

tariffs to support its contention that the Commission has permitted similar 

programs when a pipeline owner is not undertaking an infrastructure investment.  

Br. at 19 (citing Mid-America Pipeline Co., 93 FERC ¶ 61,306 (2000); Williams 

Pipe Line Co., 80 FERC ¶ 61,402 (1997); Explorer Pipeline Co., 71 FERC 

¶ 61,416 (1995)).  But Colonial waived this argument.  Colonial’s single fleeting 

reference to permitting volume discount programs without infrastructure 

investment – in its “Reply Comments of Colonial Pipeline and Answer to 
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Complaint,” and not in its Petition – without supporting citations to the now-relied 

upon orders, hardly provides the Commission an opportunity to fully and fairly 

consider Colonial’s position.  See Reply at 18 (“Volume Discounts are not Limited 

to New and Expanded Pipelines”), R. 26, JA 221; see also ExxonMobil Oil Corp., 

487 F.3d at 962 (purpose of exhaustion under the ICA is to fairly permit a full 

airing of the issue before the Commission, to allow the Commission an adequate 

opportunity to consider the issue, and to provide the Court a full record to evaluate 

complex regulatory issues); City of Vernon, Cal v. FERC, 845 F.2d 1042, 1047 

(D.C. Cir. 1988) (“[T]he Commission cannot be asked to make silk purse 

responses to sow’s ear arguments.”).2    

 The cited orders are also inapplicable.  See SFPP, 592 F.3d at 195 (finding 

that the petitioner failed to raise its argument before the Commission and, even if it 

were raised, petitioner’s argument by analogy was inapplicable and the 

Commission properly exercised its discretion and explained the considerations 

supporting its decision).  None of the orders cited by Colonial address whether a 

pipeline owner was financing construction.  In fact, none of the orders addresses 

contract rates of the type Colonial proposes. 

                                           
2 Colonial later cites Williams Pipe Line Co., 80 FERC ¶ 61,402, and 

Explorer Pipeline Co., 71 FERC ¶ 61,416, in its Reply, but only for the limited 
proposition that “volume discounts are often filed by oil pipelines without seeking 
prior declaratory approval, and the Commission has consistently held that whether 
to offer such discounts is within the pipeline’s discretion.”  Reply at 20, JA 223.   
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 Instead, as Colonial concedes, those orders all involved volume incentive 

rates.  Br. at 19.  As Colonial further admits, volume discounts are unilaterally 

included in a pipeline’s tariff and apply to all shippers – as opposed to contract 

rates, which are agreements between the pipeline owner and committed shippers 

that control the terms of service between those parties.  Id.; see Mid-America 

Pipeline Co., 136 FERC ¶ 61,087, P 7 (describing contract rate programs); see also 

Plantation Pipeline Co., 98 FERC ¶ 61,219, 61,866 (2002) (differentiating term 

contract rate programs from volume incentive programs); Express Pipeline, 76 

FERC ¶ 61,245 at 62,252 (same).    

 Volume discount rates also do not require a shipper to commit to a particular 

term.  See Explorer Pipeline Co., 71 FERC ¶ 61,416 at 62,639 (approving volume 

rates under the Commission’s indexing method where the rates served as 

incentives to shippers).  By contrast, here the Commission particularly relied upon 

the fact that the contract rates applied only to committed shippers and contained 

additional terms that are not involved in volume discount rates, such as a waiver of 

the right to challenge the rates, Colonial’s unilateral ability to alter the rates, and 

agreement absolving Colonial from damages claims.  See Order PP 28, 32, 

JA 340, 41.  And unlike Colonial’s request for the Commission’s approval of new 

contract rates, and the Commission’s policy of considering new contract rates to 

support new infrastructure, id. P 39, JA 343-44, two of the cited orders simply 
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amended existing volume discount programs, and one did not even involve a 

protest – meaning that all existing shippers supported (or did not oppose) the 

proposed program.  See Explorer Pipeline Co., 71 FERC ¶ 61,416 at 62,639 (no 

protest); Williams Pipe Line Co., 80 FERC ¶ 61,402 at 62,330. 

 Only Mid-America Pipeline Co., 93 FERC ¶ 61,180 at 61,306, references a 

contract where shippers undertook ship-or-pay commitments.  Notably, Colonial 

never cited Mid-America Pipeline before the Commission.  And the Commission 

has only relied upon the Mid-America Pipeline order once – in support of new 

pipeline construction.  See Plantation Pipe Line, 98 FERC ¶ 61,219 at 61,866 n.13.  

So the Mid-America Pipeline order hardly represents Commission policy.  Further, 

while that order did not address construction, subsequent Mid-America Pipeline 

orders make clear that the pipeline was expanded during the period in question.  

See Mid-America Pipeline Co., 116 FERC ¶ 61,040, P 10 (2006) (noting that the 

Rocky Mountain segment of the pipeline was expanded in 1999); see also Mid-

America Pipeline Co., 136 FERC ¶ 61,087, P 4 (2011) (detailing how Mid-

America has undertaken six previous expansions between 1973 and 2007).   

 As between established Commission precedent following Sea-Land and 

permitting contract rates where necessary to support infrastructure investment, and 

the orders cited by Colonial permitting tariff-based volume discount programs 

applicable to all qualifying volume shippers, the Commission reasonably applied 
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its precedent governing contract rates.  The orders cited by Colonial are not 

applicable to contract rates, and do nothing to distinguish the factors that the 

Commission found significant here.  See Hall, 864 F.2d at 873 (The agency’s 

burden to explain any “departures” is “considerably less” if the past decisions 

involve “materially different situations”).  To the extent those orders have any 

applicability, the Commission amply “emphasized the importance of 

considerations not previously contemplated” with respect to Colonial – namely that 

term contract rates are unnecessary because Colonial is not investing in pipeline 

construction, shippers do not receive any benefit of new capacity, and 

uncommitted shippers receive degraded service.  See Envtl. Action, 996 F.2d at 411 

(the Commission also does not have to distinguish each case by name).  

B. Colonial Has Not Proposed Settlement Rates 

Colonial’s reliance on the Commission’s approval of settlement rates is 

similarly unpersuasive.  As compared to its volume discount argument, Colonial 

made even less of an effort to raise this issue before the Commission.  The single 

reference to the Commission’s treatment of settlement rates in Colonial’s pleadings 

before the Commission, without supporting citations to the cases Colonial now 

relies upon (Br. at 23), certainly did not portend Colonial’s extensive reliance upon 

this argument in its opening brief.  See Colonial Reply at 11 (“That policy is also 

consistent with the Commission’s general policy of upholding settlements and 
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other similar agreements.”), JA 214.  Colonial’s vague sentence was not 

sufficiently specific to put the Commission on notice and provide the Commission 

the opportunity to address Colonial’s argument.  See ExxonMobil Oil Corp., 487 

F.3d at 962.        

Even if Colonial had made the argument to the Commission, its analogy 

would not have helped.  Settlement rates are governed by distinct standards, which 

Colonial did not invoke with its filing here.  And, in any event, the orders cited by 

Colonial – as with the volume discount orders – do not address the factors the 

Commission found most troubling.   

Colonial did not file its proposed contracts as settlement rates, and never 

asked the Commission to treat the rates as such.3  Separate procedural and 

substantive standards apply to settlement rates.  See 18 C.F.R. § 385.602; 18 

C.F.R. § 342.4(c).  And a pipeline cannot use a settlement rate without 

Commission approval unless all current shippers agree to it – a condition that does 

not exist here.  See Express Pipeline, 76 FERC ¶ 61,245 at 62,258 (“These 

settlement rate filings must contain a verified statement by the oil pipeline that the 

                                           
3  Colonial is a well-established pipeline familiar with FERC practice, and it 

has used other Commission rate filing procedures before.  See Southwest Airlines 
and United Airlines v. Colonial Pipeline Co., 148 FERC ¶ 61,161 (2014) 
(accepting Colonial’s proposed settlement under 18 C.F.R. § 385.602); Colonial 
Pipeline Co., 95 FERC ¶ 61,355 (2001) (approving Colonial’s initial rates under 18 
C.F.R. § 342’s rate-setting procedures). 
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proposed rate change has been agreed to by all current shippers.”); Enbridge 

Pipelines (North Dakota), 142 FERC ¶ 61,212, P 29 (rejecting pipeline owner’s 

contention that a rate change constituted a settlement rate because, even though it 

was agreed to by numerous shippers, some shippers protested the rate and so “the 

proposed rates have not been agreed to in writing by each person who is using the 

service on the day of the filing”); Seaway Crude Pipeline Co., 146 FERC ¶ 61,151, 

P 6 (2014) (if a settlement rate is protested, the pipeline owner must obtain 

Commission approval).     

In addition, the orders cited by Colonial authorizing a rate change by 

settlement all involve pipeline infrastructure investments.  Br. at 23.4  So as with 

the volume discount orders, the settlement cases cited by Colonial are readily 

distinguishable and have no applicability here.  See Sacramento Mun. Util. Dist., 

616 F.3d at 542 (precedent is not applicable where it is readily distinguishable).  

The Commission’s interpretation of Colonial’s contract rates as, indeed, contract 

                                           
4 See, e.g., Seaway Crude Pipeline Co., 142 FERC ¶ 61,201, P 13 (2013) 

(pipeline reversal; petition denied); Sunoco Pipeline LP, 146 FERC ¶ 61,273, P 1 
(2013) (proposed new pipeline; no protests); Tesoro High Plains Pipeline Co., 148 
FERC ¶ 61,129, PP 3, 12 (petition unopposed and involved “substantial 
investment”); Kinder Morgan Pony Express Pipeline LLC, Belle Fourche Pipeline 
Co., 141 FERC ¶ 61,180, P 1 (2012) (proposed new pipeline; petition unopposed); 
Kinder Morgan Pony Express Pipeline LLC and Hiland Crude LLC, 141 FERC 
¶ 61,249, P 1 (2012) (same); Enbridge Pipelines (North Dakota), 133 FERC 
¶ 61,167, PP 1, 25 (2013) (expansion project; no protests); Express Pipeline, 76 
FERC ¶ 61,245 (proposed new pipeline; rates agreed to by all shippers). 
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rates – as evidenced by its application of policy and precedent governing contract 

rates – is entitled to respect.  See MarkWest, 646 F.3d at 34.                                      

CONCLUSION 

For the foregoing reasons, Colonial’s petition should be denied and the 

Commission’s order should be upheld. 
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18 CFR Ch. I (4–1–13 Edition) § 342.4 

1992, if such section applies to such 

rate or to any prior rate. The rate de-

crease must be accomplished by filing 

a revised tariff publication with the 

Commission to be effective July 1 of 

the index year to which the reduced 

ceiling level applies. 

[Order 561, 58 FR 58779, Nov. 4, 1993, as 

amended by Order 561–A, 59 FR 40256, Aug. 8, 

1994; 59 FR 59146, Nov. 16, 1994; Order 606, 64 

FR 44405, Aug. 16, 1999; Order 650, 69 FR 53801, 

Sept. 3, 2004] 

§ 342.4 Other rate changing meth-
odologies. 

(a) Cost-of-service rates. A carrier may 

change a rate pursuant to this section 

if it shows that there is a substantial 

divergence between the actual costs ex-

perienced by the carrier and the rate 

resulting from application of the index 

such that the rate at the ceiling level 

would preclude the carrier from being 

able to charge a just and reasonable 

rate within the meaning of the Inter-

state Commerce Act. A carrier must 

substantiate the costs incurred by fil-

ing the data required by part 346 of this 

chapter. A carrier that makes such a 

showing may change the rate in ques-

tion, based upon the cost of providing 

the service covered by the rate, with-

out regard to the applicable ceiling 

level under § 342.3. 

(b) Market-based rates. A carrier may 

attempt to show that it lacks signifi-

cant market power in the market in 

which it proposes to charge market- 

based rates. Until the carrier estab-

lishes that it lacks market power, 

these rates will be subject to the appli-

cable ceiling level under § 342.3. 

(c) Settlement rates. A carrier may 

change a rate without regard to the 

ceiling level under § 342.3 if the pro-

posed change has been agreed to, in 

writing, by each person who, on the 

day of the filing of the proposed rate 

change, is using the service covered by 

the rate. A filing pursuant to this sec-

tion must contain a verified statement 

by the carrier that the proposed rate 

change has been agreed to by all cur-

rent shippers. 

[Order 561, 58 FR 58779, Nov. 4, 1993, as 

amended at 59 FR 59146, Nov. 16, 1994] 

PART 343—PROCEDURAL RULES AP-
PLICABLE TO OIL PIPELINE PRO-
CEEDINGS 

Sec. 
343.0 Applicability. 
343.1 Definitions. 
343.2 Requirements for filing interventions, 

protests and complaints. 
343.3 Filing of protests and responses. 
343.4 Procedure on complaints. 
343.5 Required negotiations. 

AUTHORITY: 5 U.S.C. 571–583; 42 U.S.C. 7101– 

7352; 49 U.S.C. 60502; 49 App. U.S.C. 1-85. 

SOURCE: Order 561, 58 FR 58780, Nov. 4, 1993, 

unless otherwise noted. 

§ 343.0 Applicability. 
(a) General rule. The Commission’s 

Rules of Practice and Procedure in part 
385 of this chapter will govern proce-
dural matters in oil pipeline pro-
ceedings under part 342 of this chapter 
and under the Interstate Commerce 

Act, except to the extent specified in 

this part. 

§ 343.1 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
(a) Complaint means a filing chal-

lenging an existing rate or practice 

under section 13(1) of the Interstate 

Commerce Act. 
(b) Protest means a filing, under sec-

tion 15(7) of the Interstate Commerce 

Act, challenging a tariff publication. 

[Order 561, 58 FR 58780, Nov. 4, 1993, as 

amended by Order 578, 60 FR 19505, Apr. 19, 

1995] 

§ 343.2 Requirements for filing inter-
ventions, protests and complaints. 

(a) Interventions. Section 385.214 of 

this chapter applies to oil pipeline pro-

ceedings. 
(b) Standing to file protest. Only per-

sons with a substantial economic inter-

est in the tariff filing may file a pro-

test to a tariff filing pursuant to the 

Interstate Commerce Act. Along with 

the protest, a verified statement that 

the protestor has a substantial eco-

nomic interest in the tariff filing in 

question must be filed. 
(c) Other requirements for filing protests 

or complaints—(1) Rates established under 
§ 342.3 of this chapter. A protest or com-

plaint filed against a rate proposed or 

VerDate Mar<15>2010 10:12 May 06, 2013 Jkt 229059 PO 00000 Frm 00942 Fmt 8010 Sfmt 8010 Q:\KP\229059.XXX ofr150 PsN: PC150A5

USCA Case #14-1078      Document #1528887            Filed: 12/23/2014      Page 54 of 59



1169 

Federal Energy Regulatory Commission § 385.602 

(2) If any excluded evidence is in the 
form of an exhibit or is a public docu-
ment, a copy of such exhibit will con-
stitute the offer of proof or the public 
document will be specified for identi-
fication. 

Subpart F—Conferences, 
Settlements, and Stipulations 

§ 385.601 Conferences (Rule 601). 
(a) Convening. The Commission or 

other decisional authority, upon mo-
tion or otherwise, may convene a con-
ference of the participants in a pro-
ceeding at any time for any purpose re-
lated to the conduct or disposition of 
the proceeding, including submission 
and consideration of offers of settle-
ment or the use of alternative dispute 
resolution procedures. 

(b) General requirements. (1) The par-
ticipants in a proceeding must be given 
due notice of the time and place of a 
conference under paragraph (a) of this 
section and of the matters to be ad-
dressed at the conference. Participants 
attending the conference must be pre-
pared to discuss the matters to be ad-
dressed at the conference, unless there 
is good cause for a failure to be pre-

pared. 
(2) Any person appearing at the con-

ference in a representative capacity 

must be authorized to act on behalf of 

that person’s principal with respect to 

matters to be addressed at the con-

ference. 
(3) If any party fails to attend the 

conference such failure will constitute 

a waiver of all objections to any order 

or ruling arising out of, or any agree-

ment reached at, the conference. 
(c) Powers of decisional authority at 

conference. (1) The decisional authority, 

before which the conference is held or 

to which the conference reports, may 

dispose, during a conference, of any 

procedural matter on which the 

decisional authority is authorized to 

rule and which may appropriately and 

usefully be disposed of at that time. 
(2) If, in a proceeding set for hearing 

under subpart E, the presiding officer 

determines that the proceeding would 

be substantially expedited by distribu-

tion of proposed exhibits, including 

written prepared testimony and other 

documents, reasonably in advance of 

the hearing session, the presiding offi-

cer may, with due regard for the con-

venience of the participants, direct ad-

vance distribution of the exhibits by a 

prescribed date. The presiding officer 

may also direct the preparation and 

distribution of any briefs and other 

documents which the presiding officer 

determines will substantially expedite 

the proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 

amended by Order 578, 60 FR 19505, Apr. 19, 

1995] 

§ 385.602 Submission of settlement of-
fers (Rule 602). 

(a) Applicability. This section applies 

to written offers of settlement filed in 

any proceeding pending before the 

Commission or set for hearing under 

subpart E. For purposes of this section, 

the term ‘‘offer of settlement’’ includes 

any written proposal to modify an offer 

of settlement. 
(b) Submission of offer. (1) Any partici-

pant in a proceeding may submit an 

offer of settlement at any time. 
(2) An offer of settlement must be 

filed with the Secretary. The Secretary 

will transmit the offer to: 
(i) The presiding officer, if the offer 

is filed after a hearing has been ordered 

under subpart E of this part and before 

the presiding officer certifies the 

record to the Commission; or 
(ii) The Commission. 
(3) If an offer of settlement pertains 

to multiple proceedings that are in 

part pending before the Commission 

and in part set for hearing, any partici-

pant may by motion request the Com-

mission to consolidate the multiple 

proceedings and to provide any other 

appropriate procedural relief for pur-

poses of disposition of the settlement. 
(c) Contents of offer. (1) An offer of 

settlement must include: 
(i) The settlement offer; 
(ii) A separate explanatory state-

ment; 
(iii) Copies of, or references to, any 

document, testimony, or exhibit, in-

cluding record citations if there is a 

record, and any other matters that the 

offerer considers relevant to the offer 

of settlement; and 
(2) If an offer of settlement pertains 

to a tariff or rate filing, the offer must 

include any proposed change in a form 
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suitable for inclusion in the filed rate 

schedules or tariffs, and a number of 

copies sufficient to satisfy the filing 

requirements applicable to tariff or 

rate filings of the type at issue in the 

proceeding. 

(d) Service. (1) A participant offering 

settlement under this section must 

serve a copy of the offer of settlement: 

(i) On every participant in accord-

ance with Rule 2010; 

(ii) On any person required by the 

Commission’s rules to be served with 

the pleading or tariff or rate schedule 

filing, with respect to which the pro-

ceeding was initiated. 

(2) The participant serving the offer 

of settlement must notify any person 

or participant served under paragraph 

(d)(1) of this section of the date on 

which comments on the settlement are 

due under paragraph (f) of this section. 

(e) Use of non-approved offers of settle-
ment as evidence. (1) An offer of settle-

ment that is not approved by the Com-

mission, and any comment on that 

offer, is not admissible in evidence 

against any participant who objects to 

its admission. 

(2) Any discussion of the parties with 

respect to an offer of settlement that is 

not approved by the Commission is not 

subject to discovery or admissible in 

evidence. 

(f) Comments. (1) A comment on an 

offer of settlement must be filed with 

the Secretary who will transmit the 

comment to the Commission, if the 

offer of settlement was transmitted to 

the Commission, or to the presiding of-

ficer in any other case. 

(2) A comment on an offer of settle-

ment may be filed not later than 20 

days after the filing of the offer of set-

tlement and reply comments may be 

filed not later than 30 days after the 

filing of the offer, unless otherwise pro-

vided by the Commission or the pre-

siding officer. 

(3) Any failure to file a comment con-

stitutes a waiver of all objections to 

the offer of settlement. 

(4) Any comment that contests an 

offer of settlement by alleging a dis-

pute as to a genuine issue of material 

fact must include an affidavit detailing 

any genuine issue of material fact by 

specific reference to documents, testi-

mony, or other items included in the 

offer of settlement, or items not in-

cluded in the settlement, that are rel-

evant to support the claim. Reply com-

ments may include responding affida-

vits. 

(g) Uncontested offers of settlement. (1) 

If comments on an offer are trans-

mitted to the presiding officer and the 

presiding officer finds that the offer is 

not contested by any participant, the 

presiding officer will certify to the 

Commission the offer of settlement, a 

statement that the offer of settlement 

is uncontested, and any hearing record 

or pleadings which relate to the offer of 

settlement. 

(2) If comments on an offer of settle-

ment are transmitted to the Commis-

sion, the Commission will determine 

whether the offer is uncontested. 

(3) An uncontested offer of settle-

ment may be approved by the Commis-

sion upon a finding that the settlement 

appears to be fair and reasonable and 

in the public interest. 

(h) Contested offers of settlement. (1)(i) 

If the Commission determines that any 

offer of settlement is contested in 

whole or in part, by any party, the 

Commission may decide the merits of 

the contested settlement issues, if the 

record contains substantial evidence 

upon which to base a reasoned decision 

or the Commission determines there is 

no genuine issue of material fact. 

(ii) If the Commission finds that the 

record lacks substantial evidence or 

that the contesting parties or con-

tested issues can not be severed from 

the offer of settlement, the Commis-

sion will: 

(A) Establish procedures for the pur-

pose of receiving additional evidence 

before a presiding officer upon which a 

decision on the contested issues may 

reasonably be based; or 

(B) Take other action which the 

Commission determines to be appro-

priate. 

(iii) If contesting parties or contested 

issues are severable, the contesting 

parties or uncontested portions may be 

severed. The uncontested portions will 

be decided in accordance with para-

graph (g) of this section. 

(2)(i) If any comment on an offer of 

settlement is transmitted to the pre-

siding officer and the presiding officer 

determines that the offer is contested, 
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whole or in part, by any participant, 

the presiding officer may certify all or 

part of the offer to the Commission. If 

any offer or part of an offer is con-

tested by a party, the offer may be cer-

tified to the Commission only if para-

graph (h)(2)(ii) or (iii) of this section 

applies. 
(ii) Any offer of settlement or part of 

any offer may be certified to the Com-

mission if the presiding officer deter-

mines that there is no genuine issue of 

material fact. Any certification by the 

presiding officer must contain the de-

termination that there is no genuine 

issue of material fact and any hearing 

record or pleadings which relate to the 

offer or part of the offer being cer-

tified. 
(iii) Any offer of settlement or part 

of any offer may be certified to the 

Commission, if: 
(A) The parties concur on a motion 

for omission of the initial decision as 

provided in Rule 710, or, if all parties 

do not concur in the motion, the pre-

siding officer determines that omission 

of the initial decision is appropriate 

under Rule 710(d), and 
(B) The presiding officer determines 

that the record contains substantial 

evidence from which the Commission 

may reach a reasoned decision on the 

merits of the contested issues. 
(iv) If any contesting parties or con-

tested issues are severable, the 

uncontested portions of the settlement 

may be certified immediately by the 

presiding officer to the Commission for 

decision, as provided in paragraph (g) 

of this section. 
(i) Reservation of rights. Any proce-

dural right that a participant has in 

the absence of an offer of settlement is 

not affected by Commission dis-

approval, or approval subject to condi-

tion, of the uncontested portion of the 

offer of settlement. 

[Order 225, 47 FR 19022, May 3, 1982, as 

amended by Order 541, 57 FR 21734, May 22, 

1992; Order 578, 60 FR 19505, Apr. 19, 1995] 

§ 385.603 Settlement of negotiations 
before a settlement judge (Rule 
603). 

(a) Applicability. This section applies 

to any proceeding set for hearing under 

subpart E of this part and to any other 

proceeding in which the Commission 

has ordered the appointment of a set-

tlement judge. 

(b) Definition. For purposes of this 

section, settlement judge means the ad-

ministrative law judge appointed by 

the Chief Administrative Law Judge to 

conduct settlement negotiations under 

this section. 

(c) Requests for appointment of settle-
ment judges. (1) Any participant may 

file a motion requesting the appoint-

ment of a settlement judge with the 

presiding officer, or, if there is no pre-

siding officer for the proceeding, with 

the Commission. 

(2) A presiding officer may request 

the Chief Administrative Law Judge to 

appoint a settlement judge. 

(3) A motion under paragraph (c)(1) of 

this section may be acted upon at any 

time, and the time limitations on an-

swers in Rule 213(d) do not apply. 

(4) Any answer or objection filed 

after a motion has been acted upon will 

not be considered. 

(d) Commission order directing appoint-
ment of settlement judge. The Commis-

sion may, on motion or otherwise, 

order the Chief Administrative Law 

Judge to appoint a settlement judge. 

(e) Appointment of settlement judge by 
Chief Administrative Law Judge. The 

Chief Administrative Law Judge may 

appoint a settlement judge for any pro-

ceeding, if requested by the presiding 

officer under paragraph (c)(2) of this 

section or if the presiding officer con-

curs in a motion made under paragraph 

(c)(1) of this section. 

(f) Order appointing settlement judge. 
The Chief Administrative Law Judge 

will appoint a settlement judge by an 

order, which specifies whether, and to 

what extent, the proceeding is sus-

pended pending termination of settle-

ment negotiations conducted in ac-

cordance with this section. The order 

may confine the scope of any settle-

ment negotiations to specified issues. 

(g) Powers and duties of settlement 
judge. (1) A settlement judge will con-

vene and preside over conferences and 

settlement negotiations between the 

participants and assess the 

practicalities of a potential settle-

ment. 

(2)(i) A settlement judge will report 

to the Chief Administrative Law Judge 
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Steptoe & Johnson LLP 
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Steven G. Thomson Reed      Email 
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