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No. 13-73971

CRESCENT BAR CONDOMINIUM MASTER ASSOCIATION AND
CRESCENT BAR RECREATIONAL VEHICLE HOMEOWNERS ASSOCIATION,
Petitioners,

V.

FEDERAL ENERGY REGULATORY COMMISSION,
Respondent.

ON PETITION FOR REVIEW OF ORDERS OF THE
FEDERAL ENERGY REGULATORY COMMISSION

BRIEF OF RESPONDENT
FEDERAL ENERGY REGULATORY COMMISSION

STATEMENT OF ISSUES
This case is about the use and occupancy of land licensed for hydroelectric
development. The Federal Energy Regulatory Commission (Commission or
FERC) considered and approved a Shoreline Management Plan (Shoreline
Management Plan or Plan) for Priest Rapids Hydroelectric Project No. 2114
(Project). Public Utility District No. 2 of Grant County, Washington (Public

Utility District) filed the Plan in compliance with a 2008 Commission order



granting it a new, 44-year license to operate the Project on the Columbia River in
the State of Washington.

Petitioners Crescent Bar Condominium Master Association and Crescent
Bar Recreational Vehicle Homeowners Association (collectively, Island Residents)
protested the Shoreline Management Plan. They argued to the Commission that
the Plan did not contemplate the continuation of Island Residents’ long-term leases
of residential property on Crescent Bar Island (Island), and was therefore
inconsistent with the Public Utility District’s project license and with Commission
precedent permitting such use of project land. Island Residents further contended
that the Commission’s environmental analysis under the National Environmental
Policy Act (NEPA) was insufficient and reached erroneous conclusions.

The Commission approved the Shoreline Management Plan, with minor
modifications not at issue here, in the challenged orders. Pub. Util. Dist. No. 2 of
Grant Cnty., Wash., 143 FERC { 61,046 (2013) (Initial Order), ER 25." The
Commission found that the Shoreline Management Plan complied with the Federal
Power Act, with Commission policy, and with the Public Utility District’s project
license. The Commission found that the issues concerning Island Residents’ leases

were the result of the Public Utility District’s independent decisions, beyond the

L“ER” refers to the Excerpts of Record page number. “P” refers to the
internal paragraph number within a FERC order.
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scope of the Commission’s consideration, and more properly considered in state or
federal court. The Commission later denied Island Residents’ request for
rehearing. Pub. Util. Dist. No. 2 of Grant Cnty., Wash., 144 FERC { 61,210 (2013)
(Rehearing Order), ER 1.

Island Residents filed a petition for review before this Court. The questions
presented on appeal are:
1. Are Island Residents aggrieved by, and do they have constitutional standing
to challenge, the Commission orders presented for review, when the Commission
found that their residential leases of project land are beyond the scope of
Commission review of the Shoreline Management Plan?
2. Assuming jurisdiction, did the Commission reasonably determine that the
Shoreline Management Plan was consistent with the Federal Power Act, 16
U.S.C. 8§ 797(e), with established Commission policy concerning recreational
development of project land, 18 C.F.R. § 2.7, and with Articles 419 and 420 of the
project license?
3. Assuming jurisdiction, was the Commission’s analysis of the Shoreline
Management Plan under NEPA, 42 U.S.C 88 4321, et seq., sufficient to justify

approval?



STATUTORY AND REGULATORY PROVISIONS
The pertinent statutory and regulatory provisions are reproduced in the
Addendum.

COUNTERSTATEMENT OF JURISDICTION

This Court lacks jurisdiction to review the challenged orders under 16
U.S.C. 8§ 825I(b) because Island Residents have not shown that they are aggrieved
by the challenged orders or otherwise have standing to challenge the orders’
conclusions. See N.Y. Reg’l Interconnect, Inc. v. FERC, 634 F.3d 581, 586 (D.C.
Cir. 2011) (party is aggrieved under the Federal Power Act if it satisfies
constitutional and prudential requirements for standing). As explained infra in Part
| of the Argument, Island Residents’ alleged injury arises from the Public Utility
District’s decision to end its lease of the Island to the Port of Quincy, and not from
the Commission’s review of the Shoreline Management Plan in the challenged
orders. Island Residents cannot establish standing because both causation and
redressability depend on the independent actions of a third party. See, e.g., Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (standing requires
demonstration of injury, i.e., invasion of a legally protected interest that is fairly
traceable to action of the defendant); Ass’n of Pub. Agency Customers v.
Bonneville Power Admin., 733 F.3d 939, 953 (9th Cir. 2013) (to establish standing,

petitioner must show that there are no independent actions of third parties that
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break the causal link between agency’s action and petitioner’s economic harm).
Their claims are more appropriately pursued as a matter of contract or property law
before another tribunal.
STATEMENT OF FACTS

l. Statutory and Regulatory Background

A.  The Federal Power Act

The Federal Power Act (FPA), 16 U.S.C. 88 791a, et seq., empowers the
Commission to issue licenses for hydroelectric projects “necessary or convenient
for the development and improvement of navigation and for the development,
transmission, and utilization of power across, along, from, or in any of the streams
or other bodies of water” over which Congress may regulate interstate commerce.
Id. “The Commission operates, under the [Federal Power Act], a ‘complete
scheme of national regulation’ intended to ‘promote the comprehensive
development of the water resources of the Nation,’” regarding the construction,
operation, and maintenance of hydroelectric projects. Cal. Troutv. FERC, 572
F.3d 1003, 1013 (9th Cir. 2009) (quoting First lowa Hydro-Elec. Coop. v. FPC,
328 U.S. 152, 180 (1946)).

In deciding whether to issue any license under this statute, the Commission
must “give equal consideration to the purposes of energy conservation, the

protection, mitigation of damage to, and enhancement of, fish and wildlife



(including related spawning grounds and habitat), the protection of recreational
opportunities, and the preservation of other aspects of environmental quality.” 16
U.S.C. 8§ 797(e). It is Commission policy to evaluate the recreational resources of
all project applications and to “seek, within its authority, the ultimate development
of these resources, consistent with the needs of the area to the extent that such
development is not inconsistent with the primary purpose of the project.” 18
C.F.R. 8 2.7. Since 1963, the Commission has required applicants to submit a
proposed recreation plan as part of their license application for an existing dam.
See 18 C.F.R. § 4.51(f)(5). The Commission is empowered to require applicants,
as a condition of receiving a project license, to modify their plans in order to
ensure that they are consistent with a comprehensive plan for project uses
including recreation. 16 U.S.C. § 803(a)(1)-(2).

In some cases, including this one, the Commission conditions a new or
renewed hydroelectric license on the applicant’s development, in consultation with
other interested state and federal agencies, of a comprehensive shoreline
management plan for project land. Shoreline management plans are developed at
projects where the Commission determines that it is necessary to resolve
potentially competing uses of land around a project reservoir. Rehearing Order at
P 13 (citing Pub. Serv. Co. of N.H., 119 FERC 1 61,170, at P 67 (2007)), ER 5; see

also Union Elec. Co., 137 FERC 1 61,114, at P 10 (2011) (same). For example,



when considering whether to require additional shoreline protection at a project,
the Commission takes into account the current level of shoreline development, the
likelihood of developmental pressure in the future, the kind and degree of resource
protection and enhancement needed, and project economics. Pub. Serv. Co. of
N.H., 119 FERC 1 61,170, at P 67. Shoreline Management Plans are considered in
post-license proceedings, and become part of the license after they have been
approved. Duke Power Co., 67 FERC 161,061, at 61,172 (1994).

B.  The National Environmental Policy Act

The Commission’s consideration of an application for a hydroelectric license
triggers environmental review. See 42 U.S.C. § 4332(2)(C). NEPA sets out
procedures for federal agencies to follow, to ensure that the environmental effects
of proposed actions are “adequately identified and evaluated.” Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 350 (1989). “NEPA imposes only
procedural requirements on federal agencies with a particular focus on requiring
agencies to undertake analyses of the environmental impact of their proposals and
actions.” Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, at 756-57 (2004) (citing
Robertson, 490 U.S. at 349-50); see also Theodore Roosevelt Conservation P’ship
v. Salazar, 616 F.3d 497, 503 (D.C. Cir. 2010) (quoting Vt. Yankee Nuclear Power
Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 538 (1978)) (NEPA ensures

a “*fully informed and well-considered decision, not necessarily the best’



decision”). An agency must “take a “hard look’ at the environmental consequences
before taking a major action.” Balt. Gas & Elec. Co. v. Natural Res. Def. Council,
Inc., 462 U.S. 87, 97 (1983) (citation omitted).

Regulations implementing NEPA require agencies to consider the
environmental effects of a proposed action by preparing either an environmental
assessment, if supported by a finding of no significant impact, or a more
comprehensive environmental impact statement. See 40 C.F.R. § 1501.4 (detailing
when to prepare an environmental impact statement versus an environmental
assessment); see, e.g., Mich. Gambling Opposition v. Kempthorne, 525 F.3d 23, 28
(D.C. Cir. 2008) (summarizing regulations governing agency’s determination
whether an environmental impact statement is needed). Once the agency issues a
finding of no significant impact, it has fulfilled NEPA’s documentation
requirements. See, e.g., Taxpayers of Mich. Against Casinos v. Norton, 433 F.3d
852, 857 (D.C. Cir. 2006) (citing 40 C.F.R. §8 1501.4(e), 1508.9, 1508.13).

I1.  Licensing of the Priest Rapids Project

The Priest Rapids Hydroelectric Project is located on the mid-Columbia
River, in portions of Grant, Yakima, Kittitas, Douglas, Benton, and Chelan
Counties, Washington. The Project spans approximately 56 miles of the river, and
it includes two hydroelectric dams: the Wanapum Dam and the Priest Rapids

Dam, which together have generation capacity of 1,893 megawatts of electricity.



Excluding the reservoirs, the project area includes about 12,909 acres of land,
which are owned by various federal, state, and private interests.

A. Island Residents’ Use of Project Land

In 1955 the Commission’s predecessor, the Federal Power Commission,
granted the Public Utility District a 50-year license to construct and operate the
Project. Pub. Util. Dist. No. 2 of Grant Cnty., Wash., 14 F.P.C. 1067 (1955).
Crescent Bar Island, covering 60 acres, was formed by the construction of the
Wanapum Dam. Initial Order at P 6, ER 26. The Public Utility District leased it to
the Port of Quincy in 1962, for a 50-year period expiring in 2012. Approximately
50 percent of the developed portion of the Island is privately used by residential
tenants, the result of a series of further subleases. Id. P 6 & n.4, ER 27.

In 1998, groups representing Island business lessees, condominium lessees,
and recreational vehicle tenants filed complaints against the Public Utility District
with the Commission. They claimed that the Public Utility District was violating
the Federal Power Act because it had not applied for a license amendment to
exclude the land underlying their homes and businesses, which they stated were
unnecessary for project purposes, from the project boundary. The Commission
dismissed the complaints, finding that “at least part” of the Island was needed for
shoreline control and flowage (i.e., flooding for project operations), and anticipated

revisiting the issue of excluding land from the project boundary during relicensing.



Pub. Util. Dist. No. 2 of Grant Cnty., Wash., 88 FERC 1 61,012 (1999) (Complaint
Order), reh’g denied, 89 FERC 1 61,177 (1999).

On October 29, 2003, the Public Utility District filed its final application for
a new license for the Project. The application included a draft shoreline
management plan that provided for seven categories of land use, and that would
have permitted additional development on the island such as marinas, docks, and a
hiking trail. Initial Order at PP 10-11, ER 28-29.

Commission staff completed an Environmental Assessment, followed by a
Final Environmental Impact Statement, that recommended no further development
on the island except for a hiking trail. In its order granting the Public Utility
District a new license for the Project, the Commission relied on the Environmental
Impact Statement to find that the Island was a Washington Department of Fish and
Game Riparian Priority Habitat, that the Island provided habitat for wintering bald
eagles, and that further development on the Island posed the risks of habitat
fragmentation, loss of riparian habitat and species, potential exclusion of public
access to project land and water, and potential adverse effects on juvenile Chinook
salmon. Pub. Util. Dist. No. 2 of Grant Cnty., Wash., 123 FERC { 61,049, at P 127
(2008) (Relicensing Order), ER 916.

Article 419 of the new license required the Public Utility District to file for

Commission approval a final Shoreline Management Plan to protect the scenic
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quality of the mid-Columbia River. The license required the Public Utility District
to consult, and to take into account the recommendations of, the U.S. Fish and
Wildlife Service, Washington Department of Fish and Wildlife, Washington
Recreation Conservation Office, Washington Department of Natural Resources,
and the Wanapum Indians. The license further required that the Shoreline
Management Plan include a land use classification system that identifies and
describes seven land use classifications. Finally, the Shoreline Management Plan
was to “contain a provision to protect and enhance Crescent Bar Island,” and the
Island was to be managed under two land use classifications: Planned
Development and Conservation. Relicensing Order at P 128, Ordering Par. J,
Article 419, ER 947-48. License Article 420 permits the Public Utility District to
allow certain types of minor use and occupancy of project land and water,
including items such as non-commercial boat docks and landscape plantings. All
other uses of project land, including residential use, require prior Commission
approval. Id. Ordering Par. J, Article 420, ER 947-50.

Following public outreach, the Public Utility District filed a proposed
Shoreline Management Plan on March 2, 2010. The Shoreline Management Plan
incorporated requirements of several license conditions, including conditions
related to wildlife habitat management, recreation resource management, and water

quality certifications. It proposed three land use classifications for the Project:

11



Project Facilities, Public Recreation Development, and Resource Management.
The Public Utility District replaced its original land use classifications for the
Island — Planned Development and Conservation — with the new classifications
called Public Recreation Development and Resources Management. The Public
Utility District indicated that it would improve public access when its lease with
the Port of Quincy expired in 2012. Priest Rapids Hydroelectric Project Shoreline
Management Plan at 4, ER 356.

B.  Orders Presented for Review

The Commission approved the Shoreline Management Plan (with minor
modifications not at issue here). The Commission found that the Shoreline
Management Plan was consistent with the Federal Power Act and with
Commission policy, and “in the public interest because it comprehensively
manages the project shoreline in a manner that protects environmental and public
recreation resources, preserves history and cultural resources, and protects scenic
quality and aesthetic resources.” Initial Order at P 1, ER 25.

In its ruling, the Commission evaluated the proposals in the Shoreline
Management Plan that were of concern to Island Residents, i.e., to end residential
use of the Island and to convert it to recreational use, and Island Residents’
arguments that this plan would violate the Public Utility District’s project license

and Commission policy. Id. at PP 34-51, 76, ER 36-42, 50. The Commission

12



stated that it has not required licensees to permit private use of project land, and
that long-term leasing of project land for private purposes is at odds with the
Commission’s policy of maximizing recreation at licensed projects. Id. at P 43,

ER 39; Rehearing Order at P 9, ER 4. However, the Commission found that the
dispute between Island Residents and the Public Utility District was outside the
scope of its review, because the Commission had neither required the Public Utility
District to renew the lease nor prohibited it from doing so; rather, the Public Utility
District had independently determined that not renewing the lease was in the best
interest of itself and its ratepayers. Initial Order at P 2, ER 25; Rehearing Order at
P9 ERA4.

Next the Commission considered Island Residents’ arguments that
Commission staff had inadequately and erroneously analyzed the environmental
impacts of the Shoreline Management Plan under NEPA. The Commission found
that its staff had appropriately prepared an Environmental Assessment rather than
the Environmental Impact Statement that Island Residents suggest is necessary;
that the Public Utility District had not proposed to remove existing buildings and
build recreation facilities on the Island, so analysis of these possibilities was
speculative and unnecessary; and that the Environmental Assessment enabled the

Commission to take the “hard look™ at the impact of the Shoreline Management
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Plan that NEPA requires. Initial Order at PP 63-75, ER 48-53; Rehearing Order at
PP 39-46, ER 21-24.
SUMMARY OF ARGUMENT

Island Residents fail to demonstrate that they have standing to challenge the
Commission orders on appeal. The Commission has not ordered any particular
action with respect to existing private facilities on Crescent Bar Island. All the
Commission has done here is to approve a Shoreline Management Plan that
ensures the future management of project land. Island Residents complain about
the possible loss of their homes on the Island, but any such loss is the direct result
of the Public Utility District’s decision not to renew their lease, not of Commission
action. As the Commission explained in the challenged orders, causes of action
concerning property and lease rights are appropriately pursued in court — and
Island Residents are doing exactly that. As Island Residents are seeking relief in
federal district court, there is no need for this Court to intercede at this time.

Even if Island Residents have standing to pursue this appeal, their arguments
lack merit. First, the Commission did not err in approving the Shoreline
Management Plan. It is consistent with Federal Power Act section 10(a), 16
U.S.C. 8 803(a), and with the Commission’s regulations, 18 C.F.R. 8 2.7, to
reserve project land for public recreation, as the Public Utility District proposed to

do. The Commission treated the Plan as a license amendment filing, consistent
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with its established practice. And it was appropriate for the Commission to limit
its review to the filing before it, and to refrain from looking past that filing to
assess the Public Utility District’s motivations for proposing to terminate the
residential leases, as all parties agreed that this issue was appropriately considered
in state or in federal court, not in Commission proceedings.

Second, with respect to the Commission’s environmental review under the
NEPA, Island Residents’ specifications of error are grounded in the mistaken
premise that the Public Utility District had proposed to remove structures from the
Island and to build new recreation facilities. The record does not support this
argument; rather, it shows that the Public Utility District did not make the same
proposal to the Commission, and the Commission stated that it did not authorize
such action. Because there was no proposal before the Commission to remove
structures or to begin construction on the Island, the Commission cannot be said
either to have improperly deferred its environmental review, or to have
underestimated the impact of the Shoreline Management Plan on the human
environment of the Island.

ARGUMENT

l. Island Residents Lack Standing to Challenge the Orders Before This
Court

“Section 313 of the [Federal Power Act] ‘limits judicial review to those

parties who have been aggrieved by an order of the Commission.”” City of
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Redding v. FERC, 693 F.3d 828, 835 (9th Cir. 2012) (citing 16 U.S.C. § 825I(b)
and quoting Port of Seattle v. FERC, 499 F.3d 1016, 1028 (9th Cir. 2007)). In
addition, a party seeking judicial relief from a Commission decision must establish
the constitutional requirements for standing. Port of Seattle, 499 F.3d at 1028.
Constitutional standing requires that petitioners establish, at a minimum, injury in
fact to a protected interest. Id.; see also Lujan v. Defenders of Wildlife, 504 U.S.
555, 560-61 (1992). The petitioner’s “injury must be concrete, particularized, and
actual or imminent; fairly traceable to the challenged action; and redressable by a
favorable ruling.” E.g., Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1147
(2013) (internal quotation marks omitted). Island Residents have not made such a
showing.

A. Island Residents Cannot Show Aggrievement or Injury-In-Fact

Island Residents’ petition challenges the Commission’s 2013 orders
approving the Shoreline Management Plan. But their alleged injury stems not from
the challenged orders, but from the Public Utility District’s decision to end its lease
of the Island to the Port of Quincy and, thus, their residential leases of Island land.

Island Residents trace controversy about their leases over four decades, from
the 1970s until the time that the Shoreline Management Plan was filed with the
Commission — not to its approval. Br. at 8-30. For example, they recount that as

long ago as 1978 the Public Utility District “did not resubmit the lease agreements
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for FERC’s approval,” Br. at 13; that it “considered not renewing its lease with the
Port of Quincy as early as 2008,” Initial Order at P 50, ER 41; that it “refused
homeowners’ requests to seek clarification regarding FERC’s policy on residential
use” in 2010, Br. at 28; and that it “voted to end homeowners’ leases in 2012.” Br.
at 13, 28, 29. The Commission issued the first of the challenged orders on April
18, 2013 — five years after the Public Utility District began to consider ending its
lease with the Port of Quincy, and more than one year after it voted to do so.

In the challenged orders, the Commission noted that it “appears that the only
matter that [Island Residents] dispute is the term of the lease and whether [the
Public Utility District] has carried out its obligations in good faith. These issues,
all parties agree, should be determined by a court, not the Commission.”
Rehearing Order at P 24, ER 10. See also Initial Order at P 50 (“The Commission
has no jurisdiction to rule on private lease terms . . . such matters must be resolved
in an appropriate court.”), ER 41. Indeed, Island Residents have engaged the
Public Utility District, the Port of Quincy, and other defendants in litigation before
the United States District Court for the Eastern District of Washington, concerning
the decision not to extend the lease.? The litigation — in which Island Residents

seek to enforce their claimed leasehold rights to Island land, or alternatively claim

2 For simplicity the Commission will maintain the shorthand “Island
Residents” and “Public Utility District” to refer to the plaintiffs and defendants
before the District Court, but the parties to that litigation and to this appeal are not
identical.
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money damages — commenced in January 2011, more than two years before the
Commission issued the first of the challenged orders. See Br. at 7-8, 66 (related
ligitation). In August 2012, the Public Utility District brought this dispute to this
Court’s attention in the form of an interlocutory appeal (Nos. 12-35639 and 12-
35700) of the District Court’s order denying the Public Utility District’s motion for
binding arbitration. This court denied the interlocutory appeal.

These events all suggest that the dispute regarding future residential use of
the Island does not involve, or only tangentially involves, the Commission.
Accordingly, the challenged orders did not inflict immediate or irreparable injury
on Island Residents, worthy of sustaining a challenge to the Commission’s orders.
See N.Y. Reg’l Interconnect, 634 F.3d 581, 586 (aggrievement and standing require
a direct stake in the outcome of the litigation); Ass’n of Pub. Agency Customers,
733 F.3d 939, 953 (for standing, petitioner must show that no independent actions
of third parties break the causal link between agency action and petitioner’s
economic harm); Wash. Envtl. Council v. Bellon, 732 F.3d 1131, 1141-42 (9th Cir.
2013) (same); id. at 1146 (redressability requires “a substantial likelihood that the
injury will be redressed by a favorable court decision.”).

B. Island Residents Cannot Show a Causal Connection Between the
Loss of Their Leases and the Challenged Orders

To establish constitutional standing, a petitioner must show “a causal

connection between the injury and the conduct complained of — the injury has to be
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“fairly . . . trace[able] to the challenged action of the defendant, and not . . . th[e]

result [of] the independent action of some third party not before the court.”” Lujan,
504 U.S. at 560; see also id. at 562 (increased burden on petitioner when standing
is based on “the government’s allegedly unlawful regulation (or lack of regulation)
of someone else”). Island Residents allege analytical errors in the challenged
orders, but they cannot and do not argue that the loss of their leasehold interests in
Island property is a direct consequence of those orders.

As the Commission found, the issue of continued residential use of the
Island was not before it. Initial Order at P 44, ER 39; Rehearing Order at P 15,
ER 7. The Public Utility District proposed to devote the Island to recreational use
and to take measures to protect and enhance the scenic quality of the Island “after
the existing lease with the Port of Quincy expires in 2012.” Initial Order at P 34
(quoting Shoreline Management Plan at 4, ER 356) (emphasis added), ER 36. The
Public Utility District did not propose to devote any portion of the Island to
residential use.

The Commission found that because the Public Utility District did not
propose to extend its lease with the Port of Quincy, “whether, or under what
conditions, we would consider approving the continued private residential use of

the [I]sland is not before us. We have not ordered [the Public Utility District] to

not renew the leases; it has independently determined that doing so is in the best
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interest of it and its ratepayers.” Initial Order at P 44 (emphasis added), ER 39.
The Commission restated this finding on rehearing:

Our [Initial] Order . . . was explicit in holding that the ‘disagreement

between [the Public Utility District] and private entities as to whether

[the Public Utility District] must renew or extend a lease that allows

the private entities to maintain facilities on project lands . . . is outside

the scope of our review.” Had [the Public Utility District] proposed to

continue the lease, we would have had to decide whether private use

of Crescent Bar Island was consistent with project purposes. Because

it elected not to do so, and because we have no right to impose such a

requirement, that issue does not arise here. Nothing in our approval of

the [Shoreline Management Plan] dictates the result of the dispute

over the lease or imposes any requirements — proscriptive or

prescriptive — with respect to the disposition of facilities on Crescent

Bar Island.
Rehearing Order at P 15, ER 7; see also id. P 31 (Public Utility District’s own
decision, and not the Commission’s mandate, to discontinue private residential use
of the Island), ER 15. The Commission’s orders made no findings that would have
caused the loss of Island Residents’ leasehold interests, but in fact were careful to
make no such findings. Island Residents therefore cannot fairly trace their alleged
injury to these orders. See, e.g., Ass’n of Pub. Agency Customers, 733 F.3d at 953
(9th Cir. 2013) (no standing if independent action of third party breaks the causal
link between agency action and petitioner’s economic harm); Wash. Envitl.

Council, 732 F.3d at 1141-42 (same); N.Y. Reg’l Interconnect, 634 F.3d at 587

(same).
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B. Island Residents Cannot Show Redressability

In order to demonstrate standing, Island Residents must show that there is “a
substantial likelihood that the injury will be redressed by a favorable judicial
decision.” Wash. Envtl. Council v. Bellon, 732 F.3d at 1146. Island Residents
allege procedural errors in the Commission’s analysis of the Shoreline
Management Plan. They have not shown that reversal of the challenged orders is
likely to bring them the result that they seek. They have, however, asked the
District Court to find that they are entitled to specific performance of an extended
lease termination date, and of an alleged promise that the Public Utility District
would negotiate a new lease with Island Residents; injunctive relief prohibiting
their eviction; or, in the alternative, money damages. Complaint at 24-28, No. CV-
11-023-JLQ (E.D. Wash. Jan. 19, 2011).

Before this Court, Island Residents first seek remand of the Shoreline
Management Plan to the Public Utility District for further public process. Br. at 2,
64. In order to grant this request for relief, this Court would have to find error in
the challenged orders that is grounded in their assessment of the Public Utility
District’s process to date. But as noted supra, the challenged orders do not address
the lease, which is Island Residents’ principal concern; nor do they concern the
Public Utility District’s outreach to stakeholders other than interested government

agencies and Indian tribes. More to the point, Island Residents do not indicate that
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the Public Utility District would have anything but “unfettered choices” in
addressing a remand of the Shoreline Management Plan, see Lujan, 504 U.S. at
542. They do not establish that a favorable decision from this Court will redress
the loss of their leases. But they have asked the District Court for relief that could
enable them to keep their homes.

Island Residents next seek a more detailed explanation of the Commission’s
decision to accept the Shoreline Management Plan, including a full Environmental
Impact Statement. Br. at 64. They allege that the loss of their leases raises
significant questions about socioeconomic impacts, Br. at 60-62. They do not say
how considering such impacts in an Environmental Impact Statement would lead
the Commission to a different conclusion about issues that are, in any event,
beyond the scope of this case.

The Public Utility District owns the Island, holds the project license, leased
the land to the Port of Quincy, declined to extend that lease, and eventually
proposed the Shoreline Management Plan to the Commission. The Commission’s
role was limited to reviewing that plan. The Commission was not directly
involved in, was not presented with, did not evaluate, and did not decide issues
concerning future private use of the Island. For these reasons, Island Residents
have not established, nor can they establish, that they are aggrieved by the

Commission’s orders within the meaning of section 313 of the Federal Power Act,
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16 U.S.C. § 825I(b), or otherwise have standing to pursue their claims before this
Court. The substance of their claims is more properly addressed before the District
Court, which Island Residents have presented with requests for relief grounded in
the lease.

Il.  The Commission Properly Approved the Shoreline Management Plan as
Compliant With the Federal Power Act and Commission Policy

Assuming jurisdiction, the Commission’s determinations are reviewed under
the Administrative Procedure Act’s “arbitrary and capricious” standard.
5U.S.C. 8§ 706(2)(A). Review under this standard is “highly deferential.” Cal.
Trout at 1012. “[A]gency decisions may be set aside only if ‘arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law.”” Snoqualmie
Indian Tribe v. FERC, 545 F.3d 1207, 1212 (9th Cir. 2008) (quoting 5 U.S.C. §
706(2)(A)). The Court “may reverse under the arbitrary and capricious standard if
the agency relied on factors that Congress did not intend it to consider, or offered
an explanation for its decision that runs counter to the evidence or is so implausible
that it could not be ascribed to a difference in view or the product of agency
expertise.” Id.

Under the Federal Power Act, “‘[t]he finding of the Commission as to the
facts, if supported by substantial evidence, shall be conclusive.”” 1d. (quoting
Federal Power Act section 313(b), 16 U.S.C. § 825I(b)). Substantial evidence

“constitutes more than a mere scintilla. 1t means such relevant evidence as a
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reasonable mind might accept as adequate to support a conclusion.” Fall River
Rural Elec. Coop., Inc. v. FERC, 543 F.3d 519, 525 (9th Cir. 2008).

FERC’s construction of the Federal Power Act is reviewed under the well-
settled Chevron analysis. Bonneville Power Admin. v. FERC, 422 F.3d 908, 914
(9th Cir. 2005). If Congress has directly spoken to the precise question at issue,
the Court “must give effect to the unambiguously expressed intent of Congress.”
Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984);
see also Bonneville, 422 F.3d at 914 (same). If the statute is silent or ambiguous,
the Court “must defer to a ‘reasonable interpretation made by the [agency].””
Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 481 (2001) (quoting Chevron, 467
U.S. at 844); see also Bonneville, 422 F.3d at 914 (“[I]f the statute is silent or
ambiguous with respect to the specific issue, the question for the court is whether
the agency’s answer is based on a permissible construction of the statute.”).
Similarly, the Commission’s interpretation of its own regulations, as well as the
terms and conditions of licenses it has granted, are entitled to Chevron-like
deference. See McLean v. Crabtree, 173 F.3d 1176, 1181 (9th Cir. 1999) (properly
promulgated regulations are entitled to full Chevron deference); City of Seattle v.

FERC, 923 F.2d 713, 716 (9th Cir. 1991) (FERC interpretation of hydroelectric

license terms entitled to deference).
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A.  Commission Policy Encourages Maximizing Recreational Use of
Project Land

Section 10(a) of the Federal Power Act, 16 U.S.C. § 803(a), requires that
Commission-licensed hydropower projects be adapted “to a comprehensive plan
for improving or developing a waterway or waterways for . . . beneficial public
uses, including irrigation, flood control, water supply, and recreational and other
purposes.” 16 U.S.C. § 803(a)(1). In deciding whether to issue any license under
this statute, the Commission must “give equal consideration to the purposes of
energy conservation, the protection, mitigation of damage to, and enhancement of,
fish and wildlife (including related spawning grounds and habitat), the protection
of recreational opportunities, and the preservation of other aspects of
environmental quality.” 16 U.S.C. § 797(e).

Over time “the Commission, starting with a practice of considering project
recreational possibilities on a case-by-case basis at the time of initial application,
has gradually developed a comprehensive general pattern.” Recreational
Development at Licensed Projects, Order No. 313, 34 F.P.C. 1546, 1547 (1965).
The Commission has required every applicant for a major project license to submit
a recreation plan as part of its application since 1963. Id. (citing License
Applications — Revision of Regulations, Order No. 260-A, 29 F.P.C. 777 (1963)).

In 1965, it added section 2.7 to its regulations, stating that the Commission will
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“seek, within its authority, the ultimate development” of recreational resources of
all projects under federal license. 18 C.F.R. § 2.7.

Project land is licensee-held land within the project boundary that may be
needed for project purposes — in this case, “the safe operation and maintenance of
the project and other purposes, such as recreation, shoreline control, and protection
of environmental resources.” Relicensing Order at P 17, ER 904. Land should be
excluded from the project boundary if it is unneeded for project purposes.
Complaint Order at 61,032; see also Union Elec. Co., 137 FERC {61,114, at P 24-
25 (same).

Although Island Residents contend that there has been no determination that
the leased property is necessary for recreation (Br. at 42), the Commission has
made this finding in its orders concerning the Project. When Island Residents and
other parties petitioned to have the Island removed from the project boundary in
1999, the Commission held that “at least part” of the Island was needed for the
project purposes of flowage and shoreline control. Complaint Order at 61,032-33.
The Commission also expressed concern that “removing the privately developed
lands from the project could permit additional development that in turn would
adversely and permanently affect public recreation and aesthetic values.” Id. at
61,033. Because of the need to protect flowage, recreation, and aesthetic values at

the project, the Commission found no basis to conclude that the Public Utility
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District had violated the Federal Power Act or its license by not seeking to exclude
the Island from the project boundary. Id; see also Rehearing Order at P 14
(describing uses of the Island), ER 6. In its 2008 Relicensing Order, the
Commission again found that the Island is needed for project purposes. This time
the Commission conclusively stated that those purposes include “flowage, public
recreation, and aesthetic values.” Relicensing Order at P 127 (describing findings
of Environmental Impact Statement prepared during relicensing process), ER 916.
See also Initial Order at P 12 (same), ER 29.

B.  Reserving the Island for Public Recreation Is Consistent With the
Project License

Island Residents contend that the Shoreline Management Plan, which
proposes three categories of land use, is inconsistent with Article 419 of the project
license, which required a seven-category land use plan. They argue that these
changes to the Public Utility District’s land use classifications are material and
reflect a new public access policy. They contend that the Commission erred in
approving the Shoreline Management Plan without either resolving this
inconsistency or requiring the Public Utility District to apply for an amendment to
Avrticle 419 of the project license. Br. at 47-49. Both arguments are unavailing.

A license amendment is necessary when an applicant seeks to “[m]ake a
change in the physical features of the project or its boundary, or make an addition,

betterment, abandonment, or conversion, of such character as to constitute an
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alteration of the license.” 18 C.F.R. § 4.200. Island Residents fail to understand
that the Commission’s evaluation of a Shoreline Management Plan is a license
amendment proceeding. Rehearing Order at P 34, ER 15-16. See also Duke
Power Co., 67 FERC 1 61,061, at 61,172 (1994) (“The Commission rejects the
notion that Duke Power's shoreline management plan . . . is not a license
amendment. The plan, when approved by the Commission, becomes a part of Duke
Power’s license and, as such, is clearly an amendment thereto.”). The challenged
orders carefully considered the change from seven land use classifications to three,
and reached a reasoned decision that the proposal was consistent with the
requirements of the license. See Initial Order at P 45-48, ER 39-41; Rehearing
Order at P 33-34, ER 15-16.

Island Residents argue that the Shoreline Management Plan was not
presented as a license amendment and that it did not indicate why the Public Utility
District had changed its public access policy and proposed to change the use of the
Island. They add that the Commission’s public notice of the Shoreline
Management Plan’s filing was deficient because it did not say that there were
substantive changes in the Shoreline Management Plan that might affect
homeowners’ rights. Br. at 47-49. But just because a licensee “did not style its
shoreline management plan filing a request to amend its license and may not have

complied with the requirements of 18 C.F.R. § 4.201 (amendment applications)
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does not alter this fact” that the filing is a license amendment. Duke Power, 67
FERC 161,061, at 61,172. See also Rehearing Order at P 34, ER 16 (Shoreline
Management Plan proceeding is a license amendment proceeding). The
Commission gave public notice of the Shoreline Management Plan accordingly, as
an application for amendment of a license. Notice of Application for Amendment
of License and Soliciting Comments, Motions to Intervene, and Protests, ER 208-
09; Rehearing Order at P 34 (describing notice), ER 16.

Further, as the challenged orders explain, Article 419 required the Public
Utility District to develop its final Shoreline Management Plan in consultation with
the United States Fish and Wildlife Service, Washington Department of Fish and
Wildlife, Washington Recreation Conservation Office, Washington Department of
Natural Resources, and the Wanapum Indians. Article 419 also required the Public
Utility District to provide documentation of such consultation, along with copies of
comments and recommendations on the completed plan after it has been presented
to these entities, and specific descriptions of how the Plan accounts for those
comments. The consultation aspect of the compliance requirement suggested that
the final Shoreline Management Plan might differ from the one originally
submitted. Initial Order at PP 45-48, ER 39-41 (discussing consultation with U.S.
Fish and Wildlife Service and Washington Department of Fish and Wildlife).

Indeed, two agency stakeholders’ comments on the Shoreline Management Plan
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indicate support for the change from seven land use classifications to three. Id.
P 46, ER 40.
C. Residential Use of Project Land Requires Prior Commission
Review and Approval, and the Public Utility District Has Not
Sought Approval
Hydroelectric licenses include a standard land use article, which the
Commission included in the Public Utility District’s project license at Article 420.
Relicensing Order at P 128, Ordering Par. J, Article 420, ER 948-51. The standard
land use article allows licensees to authorize minor, non-project uses of project
land, such as landscape plantings, residential boat docks, utility distribution lines,
and embankments or bulkheads to protect the shoreline. Alabama Power Co., 145
FERC 161,262, at P 3 (2013). The licensee must request prior Commission
approval for non-project uses not covered by the standard land use article. Id. The
licensee has an overall obligation to ensure that all non-project uses and
occupancies of project land and water it authorizes are consistent with the purposes
of the project, including public recreation and resource protection. Id. P 35.
As Island Residents contend, and as the Commission’s orders acknowledge,
residential development on project land is not prohibited, per se, but is not
encouraged either: “It is generally best if private development on project lands is

kept to a minimum.” Rehearing Order at P 19, ER 8. Accordingly, residential use

of project land is not a minor non-project activity that a lessee can permit. Long-
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term leases of land within project boundaries are in conflict with the Commission’s
policy of maximizing public recreation at licensed projects. Complaint Order at
61,033 (citing Cent. Me. Power Co., 75 FERC 1 61,052 (1996), and East Bay Mun.
Util. Dist., 64 FERC 1 61,043, order on reh’g, 66 FERC { 61,199 (1994)).
Accordingly, since the Commission issued Order No. 313, governing recreational
use of projects land, licensees have been required to seek the Commission’s
permission before they enter into a long-term lease of project land. Complaint
Order at 61,030-31 (citing Order No. 313, 34 F.P.C. at 1549-50).

The Public Utility District submitted the lease for approval in 1972, but,
under then-current policy, the Commission was unable to approve it because it
extended past the term of the project license. Complaint Order at 61,031. The
Commission stated that it “wanted maximum flexibility, on relicensing, to meet the
comprehensive development requirement” of the Federal Power Act. Id. To date
the Commission has neither approved nor disapproved the Public Utility District’s
lease of the Island to the Port of Quincy.

But Article 420 provides an avenue for the Public Utility District to convey
an interest in project land, including a lease, if it chooses to do so. It requires the
Public Utility District to consult federal and state fish and wildlife or recreation
agencies before making a conveyance, and to ensure that the conveyance is not

inconsistent with recreational purposes. Relicensing Order at P 128, Ordering
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Par. J, Article 420, ER 948-51. Some licensees have chosen to satisfy these
requirements and have obtained Commission approval of conveyances of land.
See generally Ala. Power Co., 145 FERC 1 61,262 (2013) (noting approval of
interested state and federal agencies before authorizing construction of a boat
ramp, two pavilions, and a gravel trail on project land); Pub. Util. Dist. No. 1 of
Chelan Cnty., Wash., 139 FERC {61,118, at PP 12-13 (2012) (describing utility’s
receipt of four permits and one lease, from various federal, state and local
agencies, necessary to construct a community boat dock).

The Public Utility District has not taken such action. It has, instead, noted to
the Commission that its “original lease was developed with the intent to provide
for public recreation facilities and commerce; however, subsequent subleases have
resulted in private development and use occurring on nearly half the developed
portion of Crescent Bar Island.” Rehearing Order at P 30 (quoting October 27,
2010 Filing at 1), ER 14. The Public Utility District expressed substantial
concerns about compliance with local regulations if it continued to allow
residential use of the Island. See id. P 29 (quoting Public Utility District’s
concerns about fire safety, emergency vehicle access, and wastewater treatment),
ER 12-14. Therefore, to the extent that Island Residents urged FERC to
understand the reasons for the Public Utility District’s decision not to renew the

lease, the record showed that the Public Utility District “made an independent
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decision with respect to its treatment of private facilities on Crescent Bar Island
and had a number of substantial concerns that militated against continuing to allow
private control of Crescent Bar Island.” Id. P 29.

Island Residents rely on Union Electric to argue that once it became clear
that Island Residents’ claim to their leases after 2012 was unsettled, the
Commission should have remanded the Shoreline Management Plan to the Public
Utility District, so that the latter could resolve its dispute with Island Residents.

Br. at 38 (citing Union Electric Co., 137 FERC 1 61,114). But as the
Commission’s orders established, see Rehearing Order at PP 23-24, ER 9-10, the
situation presented in Union Electric is not like the situation at hand. Union
Electric involved the efforts of a licensee, Ameren, to address in its Shoreline
Management Plan the presence of as many as 4,000 unauthorized structures that
had been built over a period of 75 years. Union Elec. Co., 137 FERC { 61,114, at
P 12. Some of those structures were thought to be encroachments, “structures built
by entities on or over Ameren’s property in violation of Ameren’s property rights
and without Ameren’s consent.” Id. P 21. In the course of evaluating Ameren’s
proposed Shoreline Management Plan, the Commission approved Ameren’s
proposal to re-evaluate the project boundary in order to ensure that the boundary

encompassed only land needed for project purposes, before Ameren took action to
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address the non-conforming status of the structures built on project land. 1d. PP
20-21, 27.

By contrast, here the Commission examined the project boundary in 1999,
and again during relicensing, and confirmed that the Island is needed for project
purposes and must remain within the boundary. See Rehearing Order at P 24, ER
10; Initial Order at P 12, ER 29; Relicensing Order at P 127, ER 916; Complaint
Order at 61,033. Island Residents do not explain why they expect a different result
if the Shoreline Management Plan is remanded to the Public Utility District.

In short, while Island Residents contend that the Commission should have
accounted for the dispute between themselves and the Public Utility District in its
public notice and in its analysis of the Shoreline Management Plan, the
Commission had no reason to do so. The Public Utility District presented a plan
that complied with its license and with Commission policy favoring recreational
use of project land. The Commission found that the issue of the lease was outside
the scope of the case, and properly considered before a state or federal court rather
than in the Shoreline Management Plan proceeding. Moreover, to any extent the
Commission may have questioned the Public Utility District’s motivations for
ending its lease of Island land instead of seeking approval for it, the record
included a reasonable explanation for the Public Utility District’s decision. See

Rehearing Order at P 29, ER 12-14 (quoting Public Utility District’s explanation
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that Island infrastructure needs substantial upgrades to meet local health and safety
regulations).

I11.  The Commission’s Analysis of the Shoreline Management Plan Met the
Requirements of NEPA

NEPA, 42 U.S.C. 88 4321, et seq., requires agencies that propose a major
federal action significantly affecting the quality of the human environment to
prepare a statement detailing the environmental impact of the action contemplated.
42 U.S.C. 8§ 4332(2)(C). It is well-settled that agencies must take a “hard look” at
the environmental consequences of their actions. E.g., Lands Council v. McNair,
537 F.3d 981, 1000 (9th Cir. 2008).

As regulations implementing this responsibility require, Commission staff
performed an Environmental Assessment of the proposed Shoreline Management
Plan. See 40 C.F.R § 1501.3-.4, 1508.9 (Council on Environmental Quality
regulations defining Environmental Assessment and explaining when to prepare
one); 18 C.F.R § 380.5(b)(6) (Commission’s supplemental regulation). The
Environmental Assessment is used to provide evidence and analysis for
determining whether to prepare an Environmental Impact Statement or a finding of
no significant impact. 40 C.F.R. 8 1508.9; see also LaFlamme v. FERC, 852 F.2d
389, 398-99 (9th Cir. 1988). The latter finding means that the proposed action will

not have a significant effect on the human environment. 40 C.F.R. § 1508.13.
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The Environmental Assessment here identified and analyzed effects of the
Shoreline Management plan on water quality, fisheries, terrestrial, threatened and
endangered species, recreation, land use, and socioeconomic and cultural
resources, and specifically considered the impact of the Shoreline Management
Plan on the Island in many of these categories. Environmental Assessment at 42-
47 (wastewater and effect on water of demolishing structures), ER 88-93; 56-58
(wildlife), ER 102-03; 62-68 (recreation), ER 108-14; and 74-97 (socioeconomics),
ER 122-43. It concluded, and the Commission agreed, that the Shoreline
Management Plan had no significant impact on the human environment for
purposes of NEPA. Id. at 98, ER 144; Initial Order at P 69 (“We conclude that the
[Environmental Assessment] provides all the information necessary for us to take a
hard look at the proposed action.”), ER 47. Accordingly, the Environmental
Assessment included a finding of no significant impact, and stated that
implementation of the Shoreline Management Plan, with minor staff-recommended
measures, would not constitute a major federal action significantly affecting the
human environment. Environmental Assessment at 98, ER 144.

Island Residents challenge the Commission’s review of the Shoreline
Management Plan on two grounds. First, they claim that the Commission
improperly deferred its analysis of the environmental impact of removing homes

from the Island and constructing recreational facilities in their place. Second, they
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argue that the Commission did not convincingly explain why the Shoreline
Management Plan would have only insignificant effects on the Island.

Both arguments are grounded in the erroneous premise that the Public Utility
District had proposed to physically remove existing structures from the Island, and
to build new recreational facilities, and that the Commission considered such an
action. The record demonstrates that the Public Utility District did not file a
proposal to do either one, in part because litigation surrounding the lease extension
made it impossible for the Public Utility District to plan the Island’s future.
Accordingly, the Commission was not required to study the impacts of such action.

A.  Standard of Review

Agency actions under NEPA are reviewed under the Administrative
Procedure Act’s “arbitrary and capricious” standard. 5 U.S.C. § 706(2)(A). See
also, e.g., Tri-Valley CAREs v. Dep’t of Energy, 671 F.3d 1113, 1123 (9th Cir.
2012); Lands Council, 537 F.3d at 987. The Court “will reverse a decision as
arbitrary and capricious only if the agency relied on factors Congress did not
intend it to consider, entirely failed to consider an important aspect of the problem,
or offered an explanation that runs counter to the evidence before the agency . . ..”
Lands Council, 537 F.3d at 987.

An agency is required to prepare an Environmental Impact Statement if

“substantial questions are raised as to whether a project . . . may cause significant
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degradation of some human environmental factor.” LaFlamme 852 F.2d at 397
(quoting City and County of San Francisco v. United States, 615 F.2d 498, 500
(9th Cir. 1980)). The court reviews an agency determination not to file an
Environmental Impact Statement by considering whether the agency has
reasonably concluded that the project will have no significant environmental
consequences. Id. The court will not reverse an agency’s determination that a
particular project does not require the preparation of an Environmental Impact
Statement if the determination is “fully informed and well-considered.” Id.
(quoting Jones v. Gordon, 792 F.2d 821, 828 (9th Cir. 1986)).

B.  The Public Utility District Did Not Propose to Remove Homes
from the Island

Island Residents begin their NEPA challenges from the erroneous premise
that the Public Utility District has proposed to “physically demolish hundreds of
homes and to construct public recreation facilities in their place.” Br. at 53. They
admit that that the Public Utility District “has not yet submitted specific work
details and completion deadlines for the new recreation facilities on the Island.”
Id. at 55. The Commission found that the Public Utility District “could propose to
retain the structures, to remove some part of them, or to remove them all, and
could select a wide variety of methods for accomplishing these ends . . . and there
Is no way for us to study unknowns.” Rehearing Order at P 39, 43, ER 18-19, 20.

Yet Island Residents contend that the Commission improperly deferred its
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environmental review of the demolition and construction, and that some assertions
in the Environmental Assessment were conclusory and unsupported. Br. at 57-59.
Their arguments fail because the Commission was not required to engage in
speculative environmental analysis. See Tri-Valley CAREs, 671 F.3d at 1129
(“The purpose of an [Environmental Assessment] is not to compile an exhaustive
examination of each and every tangential event that potentially could impact the
local environment.”).

Island Residents point to statements in April 2010, October 2010, and
December 2011 Public Utility District filings that they say demonstrate the Public
Utility District’s intent to demolish the structures on the Island. Br. at 53-54
(citing ER 248, 275, 291). Those filings responded to a Commission request for
information about the Public Utility District’s “intended proposals” for improving
public recreation access and use, and enhancing wildlife habitat and scenic quality,
of Crescent Bar Island after the leases expired in 2012. See March 10, 2010
Commission Staff Letter, ER 214.

The April 2010 filing included an “initial plan and schedule” for the Island.
See Response of Public Utility District to March 10, 2010 Additional Information
Request, ER 287-88. The initial plan refers to requiring that recreational vehicles

and associated improvements be removed from the Island, and condominium units

vacated. But it is marked “DRAFT,” indicating its non-finality, and it does not say
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what the Public Utility District plans to do with vacated structures. Id. at Plan and
Schedule to Determine Interim Compliance Measures and Future Enhancements on
Crescent Bar Island at 2, ER 291. The October 26, 2010 filing, which includes the
final plan for the Island, refers only to providing information to recreational
vehicle owners about mobile home movers, permits that may be required for
removing their vehicles, “and demolition/disposal and/or relocation options within
Washington State.” Final Plan and Schedule for Crescent Bar Island at 13, ER
275. It does not say that the Public Utility District intends to do anything more
than provide information. Further, the plan notes that due to “many uncertainties
associated with existing and future site conditions,” the public recreation and
wildlife enhancement measures are subject to refinement, and that “more in-depth
site analysis and inventory will be performed . . . on private leased areas after the
residential and commercial areas are vacated . . ..” Id. at 4, ER 266.

Finally, the December 21, 2011 status update indicates that it is unclear
when the Public Utility District will regain possession and control of the Island,
due in part to the ongoing litigation before the District Court. In light of this
uncertainty, the Public Utility District “has taken the approach to work with
individual [recreational vehicle] unit owners to provide information and advisory
support to aid in their voluntary removal of personal property.” Progress Report

on Final Plan and Schedule for Crescent Bar Island at 10 (emphasis added), ER
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247. The report says that to minimize public closures to recreation, on-island
demolition and construction need to start as soon as possible; however, it appeared
that delays “may be unavoidable due to the lease transition and legal issues
previously described.” Id. at 11, ER 248.

None of this rises to a concrete proposal to demolish homes or to construct
public recreation facilities, and the Commission found that its approval of the
Shoreline Management Plan did not authorize the Public Utility District to take any
action with regard to existing structures. Rehearing Order at P 39, ER 18. Island
Residents’ arguments that the Commission has delayed review therefore are
incorrect. An agency is required to begin an Environmental Impact Statement “as
close as possible to the time the agency is developing or is presented with a
proposal.” Pit River Tribe v. U.S. Forest Serv., 469 F.3d 768, 785 (9th Cir. 2006)
(quoting 40 C.F.R. § 1502.5). In the absence of a proposal, the Commission
reasonably determined that it was not required to study the possibility that
structures would be demolished or built. Initial Order at P 71, ER 47 (Shoreline
Management Plan does not include any final plan for removing private structures);
Rehearing Order at 39, ER 19 (in the absence of a proposal, the environmental
analysis Island Residents request would require “pure speculation”). NEPA does

not require speculative analysis. See No GWEN Alliance, 855 F.2d 1380, 1386
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(9th Cir. 1988) (speculative scenarios need not be discussed in environmental
Impact statement).

C.  The Commission Appropriately Justified Its Finding of No
Significant Impact

Island Residents contend that the Commission should have prepared an
Environmental Impact Statement because they have raised substantial questions
about the adverse socioeconomic effects of the Shoreline Management Plan on
Island homeowners. They again cite “significant physical disturbance to the
environment associated with eliminating residences and replacing them with
recreational facilities.” Br. at 61. They argue that the effects of the Shoreline
Management Plan on the human environment are likely to be highly controversial,
and that they have raised significant questions about adverse effects of island
closures and demolition and construction activities. Br. at 62, 63 (citing 40 C.F.R.
§ 1508.27(b)(4)).

As noted above, it is incorrect to assume that structures will be removed
from the Island, or that there will be construction in the future, because the Public
Utility District has not proposed these activities. This leaves only the argument
that the Shoreline Management Plan requires further environmental process
because it is controversial.

The Shoreline Management Plan was protested before the Commission only

to the extent that it reflects the Public Utility District’s decision to end its lease

42



with the Port of Quincy; no other controversy has resulted from its filing or its
acceptance. See Initial Order at P 2, ER 25 (lease dispute is the only contested
matter, and it is outside the scope of the Commission’s review). In addition to
public controversy, the Commission must consider nine other elements in
evaluating the intensity of impacts, from public safety to effects on endangered
species. 40 C.F.R. § 1508.27(b)(4). The Commission’s detailed assessment of the
Plan yielded no significant questions. See Initial Order at P 65, ER 46 (finding that
the Shoreline Management Plan would “protect water quality, fisheries, terrestrial
resources, threatened and endangered species, recreation, cultural resources, land
use and socioeconomics, while providing increased opportunities for public access

to project lands and waters.”). “‘[E]conomic and social effects are not intended by
themselves to require preparation of an environmental impact statement.”” Id.
P 65, ER 46 (quoting 40 C.F.R § 1508.14). Accordingly, the Commission reached
a reasoned conclusion that the Shoreline Management Plan would have no
significant impact, and that an Environmental Impact Statement was not required.
CONCLUSION
For the foregoing reasons, the petition for review should be dismissed for

lack of standing and aggrievement. Otherwise, the petition should be denied on the

merits and the Commission’s orders should be upheld in all respects.
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injunctive decree shall specify the Federal offi-
cer or officers (by name or by title), and their
successors in office, personally responsible for
compliance. Nothing herein (1) affects other lim-
itations on judicial review or the power or duty
of the court to dismiss any action or deny relief
on any other appropriate legal or equitable
ground; or (2) confers authority to grant relief if
any other statute that grants consent to suit ex-
pressly or impliedly forbids the relief which is
sought.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L.
94-574, §1, Oct. 21, 1976, 90 Stat. 2721.)

HISTORICAL AND REVISION NOTES

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

§706

cial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly re-
viewable is subject to review on the review of
the final agency action. Except as otherwise ex-
pressly required by statute, agency action
otherwise final is final for the purposes of this
section whether or not there has been presented
or determined an application for a declaratory
order, for any form of reconsideration, or, unless
the agency otherwise requires by rule and pro-
vides that the action meanwhile is inoperative,
for an appeal to superior agency authority.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(a). June 11, 1946, ch. 324, §10(a),

60 Stat. 243.

5U.S.C. 1009(c). June 11, 1946, ch. 324, §10(c),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1976—Pub. L. 94-574 removed the defense of sovereign
immunity as a bar to judicial review of Federal admin-
istrative action otherwise subject to judicial review.

§703. Form and venue of proceeding

The form of proceeding for judicial review is
the special statutory review proceeding relevant
to the subject matter in a court specified by
statute or, in the absence or inadequacy thereof,
any applicable form of legal action, including
actions for declaratory judgments or writs of
prohibitory or mandatory injunction or habeas
corpus, in a court of competent jurisdiction. If
no special statutory review proceeding is appli-
cable, the action for judicial review may be
brought against the United States, the agency
by its official title, or the appropriate officer.
Except to the extent that prior, adequate, and
exclusive opportunity for judicial review is pro-
vided by law, agency action is subject to judicial
review in civil or criminal proceedings for judi-
cial enforcement.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L.
94-574, §1, Oct. 21, 1976, 90 Stat. 2721.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(b). June 11, 1946, ch. 324, §10(b),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1976—Pub. L. 94-574 provided that if no special statu-
tory review proceeding is applicable, the action for ju-
dicial review may be brought against the United
States, the agency by its official title, or the appro-
priate officer as defendant.

§704. Actions reviewable

Agency action made reviewable by statute and
final agency action for which there is no other
adequate remedy in a court are subject to judi-

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§705. Relief pending review

When an agency finds that justice so requires,
it may postpone the effective date of action
taken by it, pending judicial review. On such
conditions as may be required and to the extent
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing
court, may issue all necessary and appropriate
process to postpone the effective date of an
agency action or to preserve status or rights
pending conclusion of the review proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.8.C. 1009(d). June 11, 1946, ch. 324, §10(d),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§706. Scope of review

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine
the meaning or applicability of the terms of an
agency action. The reviewing court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;

(B) contrary to constitutional
power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right;

(D) without observance of procedure re-
quired by law;

right,
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tions 79z-5a and 79z-5b of Title 15, Commerce and
Trade, and amending this section, sections 824, 824j,
824k, 82b6n, 8250, and 2621 of this title, and provisions
formerly set out as a note under former section 79k of
Title 15] or in any amendment made by this title shall
be construed as affecting or intending to affect, or in
any way to interfere with, the authority of any State
or local government relating to environmental protec-
tion or the siting of facilities.”’

TERMINATION OF FEDERAL POWER COMMISSION;
TRANSFER OF FUNCTIONS

Federal Power Commission terminated and functions,
personnel, property, funds, etc., transferred to Sec-
retary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title
42, The Public Health and Welfare.

ABOLITION OF INTERSTATE COMMERCE COMMISSION AND
TRANSFER OF FUNCTIONS

Interstate Commerce Commission abolished and func-
tions of Commission transferred, except as otherwise
provided in Pub. L. 104-88, to Surface Transportation
Board effective Jan. 1, 1996, by section 702 of Title 49,
Transportation, and section 101 of Pub. L. 104-88, set
out as a note under section 701 of Title 49. References
to Interstate Commerce Commission deemed to refer to
Surface Transportation Board, a member or employee
of the Board, or Secretary of Transportation, as appro-
priate, see section 205 of Pub. L. 104-88, set out as a
note under section 701 of Title 49.

§797. General powers of Commission

The Commission is authorized and empow-
ered—

(a) Investigations and data

To make investigations and to collect and
record data concerning the utilization of the
water resources of any region to be developed,
the water-power industry and its relation to
other industries and to interstate or foreign
commerce, and concerning the location, capac-
ity, development costs, and relation to markets
of power sites, and whether the power from Gov-
ernment dams can be advantageously used by
the United States for its public purposes, and
what is a fair value of such power, to the extent
the Commission may deem necessary or useful
for the purposes of this chapter.

(b) Statements as to investment of licensees in
projects; access to projects, maps, etc.

To determine the actual legitimate original
cost of and the net investment in a licensed
project, and to aid the Commission in such de-
terminations, each licensee shall, upon oath,
within a reasonable period of time to be fixed by
the Commission, after the construction of the
original project or any addition thereto or bet-
terment thereof, file with the Commission in
such detail as the Commission may require, a
statement in duplicate showing the actual le-
gitimate original cost of construction of such
project addition, or betterment, and of the price
paid for water rights, rights-of-way, lands, or in-
terest in lands. The licensee shall grant to the
Commission or to its duly authorized agent or
agents, at all reasonable times, free access to
such project, addition, or betterment, and to all
maps, profiles, contracts, reports of engineers,
accounts, books, records, and all other papers
and documents relating thereto. The statement

TITLE 16—CONSERVATION

§797

of actual legitimate original cost of said project,

and revisions thereof as determined by the Com-

mission, shall be filed with the Secretary of the

Treasury.

(c) Cooperation with executive departments; in-
formation and aid furnished Commission

To cooperate with the executive departments
and other agencies of State or National Govern-
ments in such investigations; and for such pur-
pose the several departments and agencies of the
National Government are authorized and di-
rected upon the request of the Commission, to
furnish such records, papers, and information in
their possession as may be requested by the
Commission, and temporarily to detail to the
Commission such officers or experts as may be
necessary in such investigations.

(d) Publication of information, etc.; reports to
Congress

To make public from time to time the infor-
mation secured hereunder, and to provide for
the publication of its reports and investigations
in such form and manner as may be best adapted
for public information and use. The Commission,
on or before the 3d day of January of each year,
shall submit to Congress for the fiscal year pre-
ceding a classified report showing the permits
and licenses issued under this subchapter, and in
each case the parties thereto, the terms pre-
scribed, and the moneys received if any, or ac-
count thereof.

(e) Issue of licenses for construction, etc., of
dams, conduits, reservoirs, etc.

To issue licenses to citizens of the United
States, or to any association of such citizens, or
to any corporation organized under the laws of
the United States or any State thereof, or to
any State or municipality for the purpose of
constructing, operating, and maintaining dams,
water conduits, reservoirs, power houses, trans-
mission lines, or other project works necessary
or convenient for the development and improve-
ment of navigation and for the development,
transmission, and utilization of power across,
along, from, or in any of the streams or other
bodies of water over which Congress has juris-
diction under its authority to regulate com-
merce with foreign nations and among the sev-
eral States, or upon any part of the public lands
and reservations of the United States (including
the Territories), or for the purpose of utilizing
the surplus water or water power from any Gov-
ernment dam, except as herein provided: Pro-
vided, That licenses shall be issued within any
reservation only after a finding by the Commis-
sion that the license will not interfere or be in-
consistent with the purpose for which such res-
ervation was created or acquired, and shall be
subject to and contain such conditions as the
Secretary of the department under whose super-
vision such reservation falls shall deem nec-
essary for the adequate protection and utiliza-
tion of such reservation:! The license applicant
and any party to the proceeding shall be enti-
tled to a determination on the record, after op-
portunity for an agency trial-type hearing of no
more than 90 days, on any disputed issues of ma-

180 in original. The colon probably should be a period.
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terial fact with respect to such conditions. All
disputed issues of material fact raised by any
party shall be determined in a single trial-type
hearing to be conducted by the relevant re-
source agency in accordance with the regula-
tions promulgated under this subsection and
within the time frame established by the Com-
mission for each license proceeding. Within 90
days of August 8, 2005, the Secretaries of the In-
terior, Commerce, and Agriculture shall estab-
lish jointly, by rule, the procedures for such ex-
pedited trial-type hearing, including the oppor-
tunity to undertake discovery and cross-exam-
ine witnesses, in consultation with the Federal
Energy Regulatory Commission.2 Provided fur-
ther, That no license affecting the navigable ca-
pacity of any navigable waters of the United
States shall be issued until the plans of the dam
or other structures affecting the navigation
have been approved by the Chief of Engineers
and the Secretary of the Army. Whenever the
contemplated improvement is, in the judgment
of the Commission, desirable and justified in the
public interest for the purpose of improving or
developing a waterway or waterways for the use
or benefit of interstate or foreign commerce, a
finding to that effect shall be made by the Com-
mission and shall become a part of the records
of the Commission: Provided further, That in
case the Commission shall find that any Govern-
ment dam may be advantageously used by the
United States for public purposes in addition to
navigation, no license therefor shall be issued
until two years after it shall have reported to
Congress the facts and conditions relating there-
to, except that this provision shall not apply to
any Government dam constructed prior to June
10, 1920: And provided further, That upon the fil-
ing of any application for a license which has
not been preceded by a preliminary permit
under subsection (f) of this section, notice shall
be given and published as required by the pro-
viso of said subsection. In deciding whether to
issue any license under this subchapter for any
project, the Commission, in addition to the
power and development purposes for which li-
censes are issued, shall give equal consideration
to the purposes of energy conservation, the pro-
tection, mitigation of damage to, and enhance-
ment of, fish and wildlife (including related
spawning grounds and habitat), the protection of
recreational opportunities, and the preservation
of other aspects of environmental quality.

(f) Preliminary permits; notice of application

To issue preliminary permits for the purpose
of enabling applicants for a license hereunder to
secure the data and to perform the acts required
by section 802 of this title: Provided, however,
That upon the filing of any application for a pre-
liminary permit by any person, association, or
corporation the Commission, before granting
such application, shall at once give notice of
such application in writing to any State or mu-
nicipality likely to be interested in or affected
by such application; and shall also publish no-
tice of such application once each week for four
weeks in a daily or weekly newspaper published
in the county or counties in which the project or

280 in original. The period probably should be a colon.
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any part hereof or the lands affected thereby are
situated.

(g) Investigation of occupancy for developing
power; orders

Upon its own motion to order an investigation
of any occupancy of, or evidenced intention to
occupy, for the purpose of developing electric
power, public lands, reservations, or streams or
other bodies of water over which Congress has
jurisdiction under its authority to regulate com-
merce with foreign nations and among the sev-
eral States by any person, corporation, State, or
municipality and to issue such order as it may
find appropriate, expedient, and in the public in-
terest to conserve and utilize the navigation and
water-power resources of the region.

(June 10, 1920, ch. 285, pt. I, §4, 41 Stat. 1065;
June 23, 1930, ch. 572, §2, 46 Stat. 798; renumbered
pt. I and amended, Aug. 26, 1935, ch. 687, title II,
§§202, 212, 49 Stat. 839, 847; July 26, 1947, ch. 343,
title II, §205(a), 61 Stat. 501; Pub. L. 97-375, title
11, §212, Dec. 21, 1982, 96 Stat. 1826; Pub. L. 99-495,
§3(a), Oct. 16, 1986, 100 Stat. 1243; Pub. L. 109-58,
title II, §241(a), Aug. 8, 2005, 119 Stat. 674.)

AMENDMENTS

2005—Subsec. (e). Pub. L. 109-58, which directed
amendment of subsec. (e) by inserting after ‘‘adequate
protection and utilization of such reservation.” at end
of first proviso ‘‘The license applicant and any party to
the proceeding shall be entitled to a determination on
the record, after opportunity for an agency trial-type
hearing of no more than 90 days, on any disputed issues
of material fact with respect to such conditions. All
disputed issues of material fact raised by any party
shall be determined in a single trial-type hearing to be
conducted by the relevant resource agency in accord-
ance with the regulations promulgated under this sub-
section and within the time frame established by the
Commission for each license proceeding. Within 90 days
of August 8, 2005, the Secretaries of the Interior, Com-
merce, and Agriculture shall establish jointly, by rule,
the procedures for such expedited trial-type hearing,
including the opportunity to undertake discovery and
cross-examine witnesses, in consultation with the Fed-
eral Energy Regulatory Commission.”’, was executed by
making the insertion after ‘‘adequate protection and
utilization of such reservation:” at end of first proviso,
to reflect the probable intent of Congress.

1986—Subsec. (e). Pub. L. 99-495 inserted provisions
that in deciding whether to issue any license under this
subchapter, the Commission, in addition to power and
development purposes, is required to give equal consid-
eration to purposes of energy conservation, the protec-
tion, mitigation of damage to, and enhancement of, fish
and wildlife, the protection of recreational opportuni-
ties, and the preservation of environmental quality.

1982—Subsec. (d). Pub. L. 97-375 struck out provision
that the report contain the names and show the com-
pensation of the persons employed by the Commission.

1935—Subsec. (a). Act Aug. 26, 1935, §202, struck out
last paragraph of subsec. (a) which related to state-
ments of cost of construction, etc., and free access to
projects, maps, etc., and is now covered by subsec. (b).

Subsecs. (b), (¢). Act Aug. 26, 1935, §202, added subsec.
(b) and redesignated former subsecs. (b) and (c) as (¢)
and (d), respectively.

Subsec. (d). Act Aug. 26, 1935, §202, redesignated sub-
sec. (¢) as (d) and substituted ‘‘3d day of January’’ for
‘“first Monday in December’”’ in second sentence.
Former subsec. (d) redesignated (e).

Subsec. (e). Act Aug. 26, 1935, §202, redesignated sub-
sec. (d) as (e) and substituted ‘‘streams or other bodies
of water over which Congress has jurisdiction under its
authority to regulate commerce with foreign nations
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section 797(e) of this title! if necessary in order
to secure such plan the Commission shall have
authority to require the modification of any
project and of the plans and specifications of the
project works before approval.

(2) In order to ensure that the project adopted
will be best adapted to the comprehensive plan
described in paragraph (1), the Commission shall
consider each of the following:

(A) The extent to which the project is con-
sistent with a comprehensive plan (where one
exists) for improving, developing, or conserv-
ing a waterway or waterways affected by the
project that is prepared by—

(i) an agency established pursuant to Fed-
eral law that has the authority to prepare
such a plan; or

(ii) the State in which the facility is or
will be located.

(B) The recommendations of Federal and
State agencies exercising administration over
flood control, navigation, irrigation, recre-
ation, cultural and other relevant resources of
the State in which the project is located, and
the recommendations (including fish and wild-
life recommendations) of Indian tribes af-
fected by the project.

(C) In the case of a State or municipal appli-
cant, or an applicant which is primarily en-
gaged in the generation or sale of electric
power (other than electric power solely from
cogeneration facilities or small power produc-
tion facilities), the electricity consumption ef-
ficiency improvement program of the appli-
cant, including its plans, performance and ca-
pabilities for encouraging or assisting its cus-
tomers to conserve electricity cost-effectively,
taking into account the published policies, re-
strictions, and requirements of relevant State
regulatory authorities applicable to such ap-
plicant.

§803. Conditions of license generally

All licenses issued under this subchapter shall
be on the following conditions:
(a) Modification of plans; factors considered to
secure adaptability of project; recommenda-
tions for proposed terms and conditions

(1) That the project adopted, including the
maps, plans, and specifications, shall be such as
in the judgment of the Commission will be best
adapted to a comprehensive plan for improving
or developing a waterway or waterways for the
use or benefit of interstate or foreign commerce,
for the improvement and utilization of water-
power development, for the adequate protection,
mitigation, and enhancement of fish and wildlife
(including related spawning grounds and habi-
tat), and for other beneficial public uses, includ-
ing irrigation, flood control, water supply, and
recreational and other purposes referred to in

1 1
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Stat. 417 [31 U.S.C. 686, 686b])”" on authority of Pub. L.
97-258, §4(b), Sept. 13, 1982, 96 Stat. 1067, the first sec-
tion of which enacted Title 31, Money and Finance.

§ 8251. Review of orders

(a) Application for rehearing; time periods; modi-
fication of order

Any person, electric utility, State, municipal-
ity, or State commission aggrieved by an order
issued by the Commission in a proceeding under
this chapter to which such person, electric util-
ity, State, municipality, or State commission is
a party may apply for a rehearing within thirty
days after the issuance of such order. The appli-
cation for rehearing shall set forth specifically
the ground or grounds upon which such applica-
tion is based. Upon such application the Com-
mission shall have power to grant or deny re-
hearing or to abrogate or modify its order with-
out further hearing. Unless the Commission acts
upon the application for rehearing within thirty
days after it is filed, such application may be
deemed to have been denied. No proceeding to
review any order of the Commission shall be
brought by any entity unless such entity shall
have made application to the Commission for a
rehearing thereon. Until the record in a proceed-
ing shall have been filed in a court of appeals, as
provided in subsection (b) of this section, the
Commission may at any time, upon reasonable
notice and in such manner as it shall deem prop-
er, modify or set aside, in whole or in part, any
finding or order made or issued by it under the
provisions of this chapter.

(b) Judicial review

Any party to a proceeding under this chapter
aggrieved by an order issued by the Commission
in such proceeding may obtain a review of such
order in the United States court of appeals for
any circuit wherein the licensee or public utility
to which the order relates is located or has its
principal place of business, or in the United
States Court of Appeals for the District of Co-
lumbia, by filing in such court, within sixty
days after the order of the Commission upon the
application for rehearing, a written petition
praying that the order of the Commission be
modified or set aside in whole or in part. A copy
of such petition shall forthwith be transmitted
by the clerk of the court to any member of the
Commission and thereupon the Commission
shall file with the court the record upon which
the order complained of was entered, as provided
in section 2112 of title 28. Upon the filing of such
petition such court shall have jurisdiction,
which upon the filing of the record with it shall
be exclusive, to affirm, modify, or set aside such
order in whole or in part. No objection to the
order of the Commission shall be considered by
the court unless such objection shall have been
urged before the Commission in the application
for rehearing unless there is reasonable ground
for failure so to do. The finding of the Commis-
sion as to the facts, if supported by substantial
evidence, shall be conclusive. If any party shall
apply to the court for leave to adduce additional
evidence, and shall show to the satisfaction of
the court that such additional evidence is mate-
rial and that there were reasonable grounds for
failure to adduce such evidence in the proceed-
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ings before the Commission, the court may
order such additional evidence to be taken be-
fore the Commission and to be adduced upon the
hearing in such manner and upon such terms
and conditions as to the court may seem proper.
The Commission may modify its findings as to
the facts by reason of the additional evidence so
taken, and it shall file with the court such
modified or new findings which, if supported by
substantial evidence, shall be conclusive, and its
recommendation, if any, for the modification or
setting aside of the original order. The judgment
and decree of the court, affirming, modifying, or
setting aside, in whole or in part, any such order
of the Commission, shall be final, subject to re-
view by the Supreme Court of the United States
upon certiorari or certification as provided in
section 1254 of title 28.

(c) Stay of Commission’s order

The filing of an application for rehearing
under subsection (a) of this section shall not,
unless specifically ordered by the Commission,
operate as a stay of the Commission’s order. The
commencement of proceedings under subsection
(b) of this section shall not, unless specifically
ordered by the court, operate as a stay of the
Commission’s order.

(June 10, 1920, ch. 285, pt. III, §313, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 860; amend-
ed June 25, 1948, ch. 646, §32(a), 62 Stat. 991; May
24, 1949, ch. 139, §127, 63 Stat. 107; Pub. L. 85-791,
§16, Aug. 28, 1958, 72 Stat. 947; Pub. L. 109-58,
title XII, §1284(c), Aug. 8, 2005, 119 Stat. 980.)

CODIFICATION

In subsec. (b), ‘“‘section 1254 of title 28 substituted
for ‘‘sections 239 and 240 of the Judicial Code, as amend-
ed (U.S.C., title 28, secs. 346 and 347)” on authority of
act June 25, 1948, ch. 646, 62 Stat. 869, the first section
of which enacted Title 28, Judiciary and Judicial Proce-
dure.

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-58 inserted ‘‘electric
utility,” after ‘“‘Any person,” and ‘‘to which such per-
son,” and substituted ‘‘brought by any entity unless
such entity” for ‘‘brought by any person unless such
person’’.

1958—Subsec. (a). Pub. L. 85-791, §16(a), inserted sen-
tence to provide that Commission may modify or set
aside findings or orders until record has been filed in
court of appeals.

Subsec. (b). Pub. L. 85-791, §16(b), in second sentence,
substituted ‘‘transmitted by the clerk of the court to”
for ‘‘served upon’’, substituted ‘‘file with the court’ for
‘‘certify and file with the court a transcript of”’, and in-
serted ‘‘as provided in section 2112 of title 28, and in
third sentence, substituted ‘‘jurisdiction, which upon
the filing of the record with it shall be exclusive” for
‘‘exclusive jurisdiction’.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act
May 24, 1949, substituted ‘‘court of appeals’ for ‘‘circuit
court of appeals’.

§ 825m. Enforcement provisions
(a) Enjoining and restraining violations

Whenever it shall appear to the Commission
that any person is engaged or about to engage in
any acts or practices which constitute or will
constitute a violation of the provisions of this
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§4332. Cooperation of agencies; reports; avail-
ability of information; recommendations;
international and national coordination of
efforts

The Congress authorizes and directs that, to
the fullest extent possible: (1) the policies, regu-
lations, and public laws of the United States
shall be interpreted and administered in accord-
ance with the policies set forth in this chapter,
and (2) all agencies of the Federal Government
shall—

(A) utilize a systematic, interdisciplinary
approach which will insure the integrated use
of the natural and social sciences and the en-
vironmental design arts in planning and in de-
cisionmaking which may have an impact on
man’s environment;

(B) identify and develop methods and proce-
dures, in consultation with the Council on En-
vironmental Quality established by sub-
chapter II of this chapter, which will insure
that presently unquantified environmental
amenities and values may be given appro-
priate consideration in decisionmaking along
with economic and technical considerations;

(C) include in every recommendation or re-
port on proposals for legislation and other
major Federal actions significantly affecting
the quality of the human environment, a de-
tailed statement by the responsible official
on—

(i) the environmental impact of the pro-
posed action,

(ii) any adverse environmental effects
which cannot be avoided should the proposal
be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-
term uses of man’s environment and the
maintenance and enhancement of long-term
productivity, and

(v) any irreversible and irretrievable com-
mitments of resources which would be in-
volved in the proposed action should it be
implemented.

Prior to making any detailed statement, the
responsible Federal official shall consult with
and obtain the comments of any Federal agen-
cy which has jurisdiction by law or special ex-
pertise with respect to any environmental im-
pact involved. Copies of such statement and
the comments and views of the appropriate
Federal, State, and local agencies, which are
authorized to develop and enforce environ-
mental standards, shall be made available to
the President, the Council on Environmental
Quality and to the public as provided by sec-
tion 5562 of title 5, and shall accompany the
proposal through the existing agency review
processes;

(D) Any detailed statement required under
subparagraph (C) after January 1, 1970, for any
major Federal action funded under a program
of grants to States shall not be deemed to be
legally insufficient solely by reason of having
been prepared by a State agency or official, if:

(i) the State agency or official has state-
wide jurisdiction and has the responsibility
for such action,

(ii) the responsible Federal official fur-
nishes guidance and participates in such
preparation,
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(iii) the responsible Federal official inde-
pendently evaluates such statement prior to
its approval and adoption, and

(iv) after January 1, 1976, the responsible
Federal official provides early notification
to, and solicits the views of, any other State
or any Federal land management entity of
any action or any alternative thereto which
may have significant impacts upon such
State or affected Federal land management
entity and, if there is any disagreement on
such impacts, prepares a written assessment
of such impacts and views for incorporation
into such detailed statement.

The procedures in this subparagraph shall not
relieve the Federal official of his responsibil-
ities for the scope, objectivity, and content of
the entire statement or of any other respon-
sibility under this chapter; and further, this
subparagraph does not affect the legal suffi-
ciency of statements prepared by State agen-
cies with less than statewide jurisdiction.!

(BE) study, develop, and describe appropriate
alternatives to recommended courses of action
in any proposal which involves unresolved
conflicts concerning alternative uses of avail-
able resources;

(F) recognize the worldwide and long-range
character of environmental problems and,
where consistent with the foreign policy of the
United States, lend appropriate support to ini-
tiatives, resolutions, and programs designed to
maximize international cooperation in antici-
pating and preventing a decline in the quality
of mankind’s world environment;

(G) make available to States, counties, mu-
nicipalities, institutions, and individuals, ad-
vice and information useful in restoring,
maintaining, and enhancing the quality of the
environment;

(H) initiate and utilize ecological informa-
tion in the planning and development of re-
source-oriented projects; and

(I) assist the Council on Environmental
Quality established by subchapter II of this
chapter.

(Pub. L. 91-190, title I, §102, Jan. 1, 1970, 83 Stat.
853; Pub. L. 94-83, Aug. 9, 1975, 89 Stat. 424.)

AMENDMENTS

1975—Subpars. (D) to (I). Pub. L. 94-83 added subpar.
(D) and redesignated former subpars. (D) to (H) as (E)
to (I), respectively.

CERTAIN COMMERCIAL SPACE LAUNCH ACTIVITIES

Pub. L. 104-88, title IV, §401, Dec. 29, 1995, 109 Stat.
955, provided that: ‘“The licensing of a launch vehicle or
launch site operator (including any amendment, exten-
sion, or renewal of the license) under [former] chapter
701 of title 49, United States Code [now chapter 509
(§50901 et seq.) of Title 51, National and Commercial
Space Programs], shall not be considered a major Fed-
eral action for purposes of section 102(C) of the Na-
tional Environmental Policy Act of 1969 (42 U.S.C.
4332(0C)) if—

‘(1) the Department of the Army has issued a per-
mit for the activity; and

““(2) the Army Corps of Engineers has found that
the activity has no significant impact.”’

180 in original. The period probably should be a semicolon.
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(1) To use or employ any device,
scheme, or artifice to defraud,

(2) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to
make the statements made, in the
light of the circumstances under which
they were made, not misleading, or

(3) To engage in any act, practice, or
course of business that operates or
would operate as a fraud or deceit upon
any entity.

(b) Nothing in this section shall be
construed to create a private right of
action.

PART 2—GENERAL POLICY AND
INTERPRETATIONS

STATEMENTS OF GENERAL POLICY AND
INTERPRETATIONS OF THE COMMISSION

Sec.

2.1 Initial notice; service; and information
copies of formal documents.

2.1a Public suggestions, comments, pro-
posals on substantial prospective regu-
latory issues and problems.

2.1b Availability in contested cases of infor-
mation acquired by staff investigation.

2.1c Policy statement on consultation with
Indian tribes in Commission proceedings.

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE FEDERAL POWER
ACT

2.2 Transmission lines.

2.4 Suspension of rate schedules.

2.7 Recreational development at licensed
projects.

2.8 [Reserved]

2.9 Conditions in preliminary permits and
licenses—Ilist of and citations to “P—"
and “L—"" forms.

2.12 Calculation of taxes for property of
public utilities and licensees constructed
or acquired after January 1, 1970.

2.13 Design and construction.

2.15 Specified reasonable rate of return.

2.17 Price discrimination and anticompeti-
tive effect (price squeeze issue).

2.18 Phased electric rate increase filings.

2.19 State and Federal comprehensive plans.

2.20 Good faith requests for transmission
services and good faith responses by
transmitting utilities.

2.21 Regional Transmission Groups.

2.22 Pricing policy for transmission services
provided under the Federal Power Act.
2.23 Use of reserved authority in hydro-
power licenses to ameliorate cumulative

impacts.

2.24 Project decommissioning at reli-
censing.
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2.25 Ratemaking treatment of the cost of
emissions allowances in coordination
transactions.

2.26 Policies concerning review of applica-
tions under section 203.

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS ACT

2.561 [Reserved]

2.52 Suspension of rate schedules.

2.55 Definition of terms used in section 7(c).

2.57 Temporary certificates—pipeline com-
panies.

2.60 Facilities and activities during an
emergency—accounting treatment of de-
fense-related expenditures.

2.67 Calculation of taxes for property of
pipeline companies constructed or ac-
quired after January 1, 1970.

2.69 [Reserved]

2.76 Regulatory treatment of payments
made in lieu of take-or-pay obligations.

2.78 Utilization and conservation of natural
resources—natural gas.

STATEMENT OF GENERAL PoLicY To IMPLE-
MENT PROCEDURES FOR COMPLIANCE WITH
THE NATIONAL ENVIRONMENTAL POLICY ACT
OF 1969

2.80 Detailed environmental statement.

STATEMENT OF GENERAL PoLicYy To IMPLE-
MENT THE ECONOMIC STABILIZATION ACT OF
1970, AS AMENDED, AND EXECUTIVE ORDERS
11615 AND 11627

2.100-2.102 [Reserved]

2.103 Statement of policy respecting take or
pay provisions in gas purchase contracts.

2.104 Mechanisms for passthrough of pipe-
line take-or-pay buyout and buydown
costs.

2.105 Gas supply charges.

RULES OF GENERAL APPLICABILITY
2.201 [Reserved]

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS POL-
ICY ACT OF 1978

2.300 Statement of policy concerning allega-
tions of fraud, abuse, or similar grounds
under section 601(c) of the NGPA.

STATEMENT OF INTERPRETATION UNDER THE
PUBLIC UTILITY REGULATORY POLICIES ACT
OF 1978

2.400 Statement of interpretation of waste
concerning natural gas as the primary
energy source for qualifying small power
production facilities.
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§2.7 Recreational development at li-
censed projects.
The Commission will evaluate the
recreational resources of all projects
under Federal license or applications

20

18 CFR Ch. | (4-1-13 Edition)

he ultimate development of these re-
sources, consistent with the needs of
the area to the extent that such devel-
opment is not inconsistent with the
primary purpose of the project. Rea-
sonable expenditures by a licensee for
public recreational development pursu-
ant to an approved plan, including the
purchase of land, will be included as
part of the project cost. The Commis-
sion will not object to licensees and op-
erators of recreational facilities within
the boundaries of a project charging
reasonable fees to users of such facili-
ties in order to help defray the cost of
constructing, operating, and maintain-
ing such facilities. The Commission ex-
pects the licensee to assume the fol-
lowing responsibilities:

(a) To acquire in fee and include
within the project boundary enough
land to assure optimum development of
the recreational resources afforded by
the project. To the extent consistent
with the other objectives of the license,
such lands to be acquired in fee for rec-
reational purposes shall include the
lands adjacent to the exterior margin
of any project reservoir plus all other
project lands specified in any approved
recreational use plan for the project.

(b) To develop suitable public rec-
reational facilities upon project lands
and waters and to make provisions for
adequate public access to such project
facilities and waters and to include
therein consideration of the needs of
persons with disabilities in the design
and construction of such project facili-
ties and access.

(c) To encourage and cooperate with
appropriate local, State, and Federal
agencies and other interested entities
in the determination of public recre-
ation needs and to cooperate in the
preparation of plans to meet these
needs, including those for sport fishing
and hunting.

(d) To encourage governmental agen-
cies and private interests, such as oper-
ators of user-fee facilities, to assist in
carrying out plans for recreation, in-
cluding operation and adequate main-
tenance of recreational areas and fa-
cilities.

(e) To cooperate with local, State,
and Federal Government agencies in
planning, providing, operating, and

A-8
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maintaining facilities for recreational
use of public lands administered by
those agencies adjacent to the project
area.

(f)(1) To comply with Federal, State
and local regulations for health, sani-
tation, and public safety, and to co-
operate with law enforcement authori-
ties in the development of additional
necessary regulations for such pur-
poses.

(2) To provide either by itself or
through arrangement with others for
facilities to process adequately sewage,
litter, and other wastes from recre-
ation facilities including wastes from
watercraft, at recreation facilities
maintained and operated by the Ili-
censee or its concessionaires.

(g) To ensure public access and rec-
reational use of project lands and wa-
ters without regard to race, color, sex,
religious creed or national origin.

(h) To inform the public of the oppor-
tunities for recreation at licensed
projects, as well as of rules governing
the accessibility and use of rec-
reational facilities.

[Order 313, 30 FR 16198, Dec. 29, 1965, as
amended by Order 375-B, 35 FR 6315, Apr. 18,
1970; Order 508, 39 FR 16338, May 8, 1974; Order
2002, 68 FR 51115, Aug. 25, 2003]

§2.8 [Reserved]

§2.9 Conditions in preliminary per-
mits and licenses—list of and cita-
tions to “P—" and “L—” forms.

(a) The Commission has approved
several sets of standard conditions for
normal inclusion in preliminary per-
mits or licenses for hydroelectric de-
velopments. In a special situation, of
course, the Commission in issuing a
permit or license for a project will
modify or eliminate a particular arti-
cle (condition). For reference purposes
the sets of conditions are designated as
“Forms’—those for preliminary per-
mits are published in Form P-1, and
those for licenses are published in
Form L’s. There are different Form L’s
for different types of licenses, and the
forms have been revised from time to
time. Thus at any given time there will
be several series of standard forms ap-
plicable to the various vintages of dif-
ferent types of licenses. The forms and
their revisions are published on the

21

§2.12

Commission’s Web site (www.ferc.gov/
industries/hydropower/gen-info/comp-
admin/l-forms.asp).

(b) Forms currently in use may be
obtained on the Commission’s Web site
or from Federal Energy Regulatory
Commission, Washington, DC 20426.

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat.
1063-1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840,
841, 854-856, 858-859; 82 Stat. 617; 16 U.S.C. 796,
797, 803, 808, 809, 816, 825, 825b, 825c, 825g, 825h,
826i), as amended, secs. 8, 10, and 16 (52 Stat.
825-826, 830; 156 U.S.C. 717g, 7171, 7170))

[Order 348, 32 FR 8521, June 14, 1967, as
amended by Order 540, 40 FR 51998, Nov. 7,
1975; Order 567, 42 FR 30612, June 16, 1977;
Order 699, 72 FR 45323, Aug. 14, 2007; Order
737, 75 FR 43402, July 26, 2010; Order 756, 77
FR 4893, Feb. 1, 2012]

§2.12 Calculation of taxes for property
of public utilities and licensees con-
structed or acquired after January
1, 1970.

Pursuant to the provisions of section
441(a)(4)(A) of the Tax Reform Act of
1969, 83 Stat. 487, 625, public utilities
and licensees regulated by the Commis-
sion under the Federal Power Act
which have exercised the option pro-
vided by that section to change from
flow through accounting will be per-
mitted by the Commission, with re-
spect to liberalized depreciation, to
employ a normalization method for
computing federal income taxes in
their accounts and annual reports with
respect to property constructed or ac-
quired after January 1, 1970, to the ex-
tent with which such property in-
creases the productive or operational
capacity of the utility and is not a re-
placement of existing capacity. Such
normalization will also be permitted
for ratemaking purposes to the extent
such rates are subject to the Commis-
sion’s ratemaking authority. As to bal-
ances in Account 282 of the Uniform
System of Accounts, ‘‘Accumulated de-
ferred income taxes—Other property,”
it will remain the Commission’s policy
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(4) Non-Federal lands. For those lands
within the project boundary not identi-
fied under paragraph (h)(3) of this sec-
tion, the map must identify by legal
subdivision:

(i) Lands owned in fee by the appli-
cant and lands that the applicant plans
to acquire in fee; and

(ii) Lands over which the applicant
has acquired or plans to acquire rights
to occupancy and use other than fee
title, including rights acquired or to be
acquired by easement or lease.

[Order 184, 46 FR 55936, Nov. 13, 1981; 48 FR
4459, Feb. 1, 1983, as amended by Order 413, 50
FR 11684, Mar. 25, 1985; Order 464, 52 FR 5449,
Feb. 23, 1987; Order 540, 57 FR 21737, May 22,
1992; Order 2002, 68 FR 51119, Aug. 25, 2003; 68
FR 61742, Oct. 30, 2003; 68 FR 63194, Nov. 7,
2003; 68 FR 69957, Dec. 16, 2003; Order 699, 72
FR 45324, Aug. 14, 2007]

Subpart F—Application for License
for Major Project—Existing Dam

AUTHORITY: Federal Power Act, as amend-
ed (16 U.S.C. 792-828c); Public Utility Regu-
latory Policies Act of 1978 (16 U.S.C. 2601-
2645); Department of Energy Organization
Act (42 U.S.C. 7101-7352); E.O. 12009, 42 FR
46267; Pub. L. 96-511, 94 Stat. 2812 (44 U.S.C.
3501 et seq.).

§4.50 Applicability.

(a) Applicability. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, the provisions of this subpart
apply to any application for either an
initial license or new license for a
major project—existing dam that is
proposed to have a total installed ca-
pacity of more than 5 megawatts.

(2) This subpart does not apply to any
major project—existing dam (see §4.40)
that is proposed to entail or include:

(i) Any repair, modification or recon-
struction of an existing dam that
would result in a significant change in
the normal maximum surface area or
normal maximum surface elevation of
an existing impoundment; or

(ii) Any new development or change
in project operation that would result
in a significant environmental impact.

(3) An applicant for license for any
major project—existing dam that
would have a total installed capacity of
5 megawatts or less must submit appli-
cation under subpart G (§§4.60 and 4.61).

18 CFR Ch. | (4-1-13 Edition)

(b) Guidance from Commission staff. A
prospective applicant for a major li-
cense—existing dam may seek advice
from the Commission staff regarding
the applicability of these sections to
its project (see §4.32(h)), including the
determinations whether any proposed
repair or reconstruction of an existing
dam would result in a significant
change in the normal maximum sur-
face area or the normal maximum sur-
face elevation of an existing impound-
ment, or whether any proposed new de-
velopment or change in project oper-
ation would result in a significant en-
vironmental impact.

[Order 59, 44 FR 67651, Nov. 27, 1979, as
amended by Order 184, 46 FR 55942, Nov. 13,
1981; Order 413, 50 FR 11684, Mar. 25, 1985;
Order 499, 53 FR 27002, July 18, 1988]

§4.51 Contents of application.

An application for license under this
subpart must contain the following in-
formation in the form specified. As
provided in paragraph (f) of this sec-
tion, the appropriate Federal, state,
and local resource agencies must be
given the opportunity to comment on
the proposed project, prior to filing of
the application for license for major
project—existing dam. Information
from the consultation process must be
included in this Exhibit E, as appro-
priate.

(a) Initial statement.

BEFORE THE FEDERAL ENERGY REGULATORY
COMMISSION

Application for License for Major Project—
Ezxisting Dam

(1) (Name of applicant) applies to the Fed-
eral Energy Regulatory Commission for a (li-
cense or new license, as appropriate) for the
(name of project) water power project, as de-
scribed in the attached exhibits. (Specify
any previous FERC project number designa-
tion.)

(2) The location of the project is:

State or territory:

County:

Township or nearby town:
Stream or other body of water:

(3) The exact name and business address of
the applicant are:
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general expenses,
and

(v) The estimated capital cost and es-
timated annual operation and mainte-
nance expense of each proposed envi-
ronmental measure.

(5) A statement of the estimated an-
nual value of project power, based on a
showing of the contract price for sale
of power or the estimated average an-
nual cost of obtaining an equivalent
amount of power (capacity and energy)
from the lowest cost alternative
source, specifying any  projected
changes in the cost of power from that
source over the estimated financing or
licensing period if the applicant takes
such changes into account.

(6) A statement specifying the
sources and extent of financing and an-
nual revenues available to the appli-
cant to meet the costs identified in
paragraphs (e) (3) and (4) of this sec-
tion.

(7) An estimate of the cost to develop
the license application;

(8) The on-peak and off-peak values
of project power, and the basis for esti-
mating the values, for projects which
are proposed to operate in a mode
other than run-of-river; and

(9) The estimated average annual in-
crease or decrease in project genera-
tion, and the estimated average annual
increase or decrease of the value of
project power, due to a change in
project operations (i.e., minimum by-
pass flows; limits on reservoir fluctua-
tions).

(f) Exhibit E is an Environmental Re-
port. Information provided in the re-
port must be organized and referenced
according to the itemized subpara-
graphs below. See §4.38 for consultation
requirements. The Environmental Re-
port must contain the following infor-
mation, commensurate with the scope of
the proposed project:

(1) General description of the locale.
The applicant must provide a general
description of the environment of the
project and its immediate vicinity. The
description must include general infor-
mation concerning climate, topog-
raphy, wetlands, vegetative cover, land
development, population size and den-
sity, the presence of any floodplain and
the occurrence of flood events in the
vicinity of the project, and any other

and contingencies;

§4.51

factors important to an understanding
of the setting.

(2) Report on water use and quality.
The report must discuss the consump-
tive use of project waters and the im-
pact of the project on water quality.
The report must be prepared in con-
sultation with the state and Federal
agencies with responsibility for man-
agement of water quality in the af-
fected stream or other body of water.
Consultation must be documented by
appending to the report a letter from
each agency consulted that indicates
the nature, extent, and results of the
consultation. The report must include:

(i) A description (including specified
volume over time) of existing and pro-
posed uses of project waters for irriga-
tion, domestic water supply, steam-
electric plant, industrial, and other
consumptive purposes;

(ii) A description of existing water
quality in the project impoundment
and downstream water affected by the
project and the applicable water qual-
ity standards and stream segment clas-
sifications;

(iii) A description of any minimum
flow releases specifying the rate of flow
in cubic feet per second (cfs) and dura-
tion, changes in the design of project
works or in project operation, or other
measures recommended by the agen-
cies consulted for the purposes of pro-
tecting or improving water quality, in-
cluding measures to minimize the
short-term impacts on water quality of
any proposed new development of
project works (for any dredging or fill-
ing, refer to 40 CFR part 230 and 33 CFR
320.3(f) and 323.3(e))1;

(iv) A statement of the existing
measures to be continued and new
measures proposed by the applicant for
the purpose of protecting or improving
water quality, including an expla-
nation of why the applicant has re-
jected any measures recommended by
an agency and described under para-
graph (f)(2)(iii) of this section.

(v) A description of the continuing
impact on water quality of continued

133 CFR part 323 was revised at 47 FR 31810,
July 22, 1982, and §323.3(e) no longer exists.
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(5) Report on recreational resources.
The report must discuss existing and
proposed recreational facilities and op-
portunities at the project. The report
must be prepared in consultation with
local, state, and regional recreation
agencies and planning commissions,
the National Park Service, and any
other state or Federal agency with
managerial authority over any part of
the project lands. Consultation must be
documented by appending to the report
a letter from each agency consulted in-
dicating the nature, extent, and results
of the consultation. The report must
contain:

(i) A description of any existing rec-
reational facilities at the project, indi-
cating whether the facilities are avail-
able for public use;

(ii) An estimate of existing and po-
tential recreational use of the project
area, in daytime and overnight visits;

(iii) A description of any measures or
facilities recommended by the agencies
consulted for the purpose of creating,
preserving, or enhancing recreational
opportunities at the project and in its
vicinity (including opportunities for
the handicapped), and for the purpose

§4.51

of ensuring the safety of the public in
its use of project lands and waters;

(iv) A statement of the existing
measures or facilities to be continued
or maintained and the new measures or
facilities proposed by the applicant for
the purpose of creating, preserving, or
enhancing recreational opportunities
at the project and in its vicinity, and
for the purpose of ensuring the safety
of the public in its use of project lands
and waters, including an explanation of
why the applicant has rejected any
measures or facilities recommended by
an agency and described under para-
graph (f)(b)(iii) of this section; and

(v) The following materials and infor-
mation regarding the measures and fa-
cilities identified under paragraphs
(£)(5) (i) and (iv) of this section:

(A) Identification of the entities re-
sponsible for implementing, con-
structing, operating, or maintaining
any existing or proposed measures or
facilities;

(B) A schedule showing the intervals
following issuance of a license at which
implementation of the measures or
construction of the facilities would be
commenced and completed;

(C) An estimate of the costs of con-
struction, operation, and maintenance
of any proposed facilities, including a
statement of the sources and extent of
financing;

(D) A map or drawing that conforms
to the size, scale, and legibility re-
quirements of §4.39 showing by the use
of shading, cross-hatching, or other
symbols the identity and location of
any facilities, and indicating whether
each facility is existing or proposed
(the maps or drawings in this exhibit
may be consolidated); and

(vi) A description of any areas within
or in the vicinity of the proposed
project boundary that are included in,
or have been designated for study for
inclusion in, the National Wild and
Scenic Rivers System, or that have
been designated as wilderness area, rec-
ommended for such designation, or des-
ignated as a wilderness study area
under the Wilderness Act.
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§4.108

Subpart L—Application for
Amendment of License

§4.200 Applicability.

This part applies to any application
for amendment of a license, if the ap-
plicant seeks to:

(a) Make a change in the physical
features of the project or its boundary,

18 CFR Ch. | (4-1-13 Edition)

or make an addition, betterment, aban-
donment, or conversion, of such char-
acter as to constitute an alteration of
the license;

(b) Make a change in the plans for
the project under license; or

(c) Extend the time fixed in the li-
cense for commencement or comple-
tion of project works.

[Order 184, 46 FR 55943, Nov. 13, 1981, as
amended by Order 2002, 68 FR 51121, Aug. 25,
2003]

§4.201 Contents of application.

An application for amendment of a
license for a water power project must
contain the following information in
the form specified.

(a) Initial statement.

BEFORE THE FEDERAL ENERGY REGULATORY
COMMISSION

Application for Amendment of License

(1) [Name of applicant] applies to the Fed-
eral Energy Regulatory Commission for an
amendment of license for the [name of
project] water power project.

(2) The exact name, business address, and
telephone number of the applicant are:

(3) The applicant is a [citizen of the United
States, association of citizens of the United
States, domestic corporation, municipality,
or state, as appropriate, see 16 U.S.C. 796], 1li-
censee for the water power project, des-
ignated as Project No. in the records
of the Federal Energy Regulatory Commis-
sion, issued on the day of

, 19 .

(4) The amendments of license proposed
and the reason(s) why the proposed changes
are necessary, are: [Give a statement or de-
scription]

(5)(i) The statutory or regulatory require-
ments of the state(s) in which the project
would be located that affect the project as
proposed with respect to bed and banks and
to the appropriation, diversion, and use of
water for power purposes are: [provide cita-
tion and brief identification of the nature of
each requirement.]

(ii) The steps which the applicant has
taken or plans to take to comply with each
of the laws cited above are: [provide brief de-
scription for each law.]

(b) Required exhibits for capacity re-
lated amendments. Any application to
amend a license for a hydropower
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project that involves additional capac-
ity not previously authorized, and that
would increase the actual or proposed
total installed capacity of the project,
would result in an increase in the max-
imum hydraulic capacity of the project
of 15 percent or more, and would result
in an increase in the installed name-
plate capacity of 2 megawatts or more,
must contain the following exhibits, or
revisions or additions to any exhibits
on file, commensurate with the scope
of the licensed project:

(1) For amendment of a license for a
water power project that, at the time
the application is filed, is not con-
structed and is proposed to have a total
installed generating capacity of more
than 56 MW—Exhibits A, B, C, D, E, F,
and G under §4.41 of this chapter;

(2) For amendment of a license for a
water power project that, at the time
the application is filed, is not con-
structed and is proposed to have a total
installed generating capacity of 1.6 MW
or less—Exhibits E, F, and G under
§4.61 of this chapter;

(3) For amendment of a license for a
water power project that, at the time
the application is filed, is not con-
structed and is proposed to have a total
installed generating capacity of 5 MW
or less, but more than 1.5 MW—Exhib-
its F and G under §4.61 of this chapter,
and Exhibit E under §4.41 of this chap-
ter;

(4) For amendment of a license for a
water power project that, at the time
the application for amendment is filed,
has been constructed, and is proposed
to have a total installed generating ca-
pacity of 5 MW or less—Exhibit E, F
and G under §4.61 of this chapter;

(5) For amendment of a license for a
water power project that, at the time
the application is filed, has been con-
structed and is proposed to have a total
installed generating capacity of more
than 56 MW—Exhibits A, B, C, D, E, F,
and G under §4.51 of this chapter.

(c) Required exhibits for nmon-capacity
related amendments. Any application to
amend a license for a water power
project that would not be a capacity
related amendment as described in
paragraph (b) of this section must con-
tain those exhibits that require revi-
sion in light of the nature of the pro-
posed amendments.

§4.300

(d) Consultation and waiver. (1) If an
applicant for license amendment under
this subpart believes that any exhibit
required under paragraph (b) of this
section is inappropriate with respect to
the particular amendment of license
sought by the applicant, a petition for
waiver of the requirement to submit
such exhibit may be submitted to the
Commission under §385.207 of this chap-
ter, after consultation with the Com-
mission’s Division of Hydropower Com-
pliance and Administration.

(2) A licensee wishing to file an appli-
cation for amendment of license under
this section may seek advice from the
Commission staff regarding which ex-
hibits(s) must be submitted and wheth-
er the proposed amendment is con-
sistent with the scope of the existing
licensed project.
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original facilities were installed, and
no significant nonjurisdictional facili-
ties would be constructed in associa-
tion with construction of the inter-
connection facilities;

(25) Review of natural gas rate fil-
ings, including any curtailment plans
other than those specified in
§380.5(b)(5), and establishment of rates
for transportation and sale of natural
gas under sections 4 and 5 of the Nat-
ural Gas Act and sections 311 and 401
through 404 of the Natural Gas Policy
Act of 1978;

(26) Review of approval of oil pipeline
rate filings under Parts 340 and 341 of
this chapter;

(27) Sale, exchange, and transpor-
tation of natural gas under sections 4,
5 and 7 of the Natural Gas Act that re-
quire no construction of facilities;

(28) Abandonment in place of a minor
natural gas pipeline (short segments of
buried pipe of 6-inch inside diameter or
less), or abandonment by removal of
minor surface facilities such as meter-
ing stations, valves, and taps under
section 7 of the Natural Gas Act so
long as appropriate erosion control and
site restoration takes place;

(29) Abandonment of service under
any gas supply contract pursuant to
section 7 of the Natural Gas Act;

(30) Approval of filing made in com-
pliance with the requirements of a cer-
tificate for a natural gas project under
section 7 of the Natural Gas Act or a
preliminary permit, exemption, Ili-
cense, or license amendment order for
a water power project under Part I of
the Federal Power Act;

(31) Abandonment of facilities by sale
that involves only minor or no ground
disturbance to disconnect the facilities
from the system;

(32) Conversion of facilities from use
under the NGPA to use under the NGA;

(33) Construction or abandonment of
facilities constructed entirely in Fed-
eral offshore waters that has been ap-
proved by the Minerals Management
Service and the Corps of Engineers, as
necessary;

(34) Abandonment or construction of
facilities on an existing offshore plat-
form;

(35) Abandonment, construction or
replacement of a facility (other than
compression) solely within an existing

18 CFR Ch. | (4-1-13 Edition)

building within a natural gas facility
(other than LNG facilities), if it does
not increase the noise or air emissions
from the facility, as a whole; and

(36) Conversion of compression to
standby use if the compressor is not
moved, or abandonment of compression
if the compressor station remains in
operation.

(b) Exceptions to categorical exclusions.
(1) In accordance with 40 CFR 1508.4,
the Commission and its staff will inde-
pendently evaluate environmental in-
formation supplied in an application
and in comments by the public. Where
circumstances indicate that an action
may be a major Federal action signifi-
cantly affecting the quality of the
human environment, the Commission:

(i) May require an environmental re-
port or other additional environmental
information, and

(ii) Will prepare an environmental as-
sessment or an environmental impact
statement.

(2) Such circumstances may exist
when the action may have an effect on
one of the following:

(i) Indian lands;

(ii) Wilderness areas;

(iii) Wild and scenic rivers;

(iv) Wetlands;

(v) Units of the National Park Sys-
tem, National Refuges, or National
Fish Hatcheries;

(vi) Anadromous fish or endangered
species; or

(vii) Where the environmental effects
are uncertain.

However, the existence of one or more
of the above will not automatically re-
quire the submission of an environ-
mental report or the preparation of an
environmental assessment or an envi-
ronmental impact statement.

[Order 486, 52 FR 47910, Dec. 17, 1987, as
amended at 53 FR 8177, Mar. 14, 1988; Order
486-B, 53 FR 26437, July 13, 1988; 54 FR 48740,
Nov. 27, 1989; Order 603, 64 FR 26611, May 14,
1999; Order 609, 64 FR 57392, Oct. 25, 1999;
Order 756, 77 FR 4895, Feb. 1, 2012]

§380.5 Actions that require an envi-
ronmental assessment.

(a) An environmental assessment will
normally be prepared first for the ac-
tions identified in this section. Depend-
ing on the outcome of the environ-
mental assessment, the Commission
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may or may not prepare an environ-
mental impact statement. However, de-
pending on the location or scope of the
proposed action, or the resources af-
fected, the Commission may in specific
circumstances proceed directly to pre-
pare an environmental impact state-
ment.

(b) The projects subject to an envi-
ronmental assessment are as follows:

(1) Except as identified in §§380.4,
380.6 and 2.55 of this chapter, authoriza-
tion for the site of new gas import/ex-
port facilities under DOE Delegation
No. 0204-112 and authorization under
section 7 of the Natural Gas Act for the
construction, replacement, or abandon-
ment of compression, processing, or
interconnecting facilities, onshore and
offshore pipelines, metering facilities,
LNG peak-shaving facilities, or other
facilities necessary for the sale, ex-
change, storage, or transportation of
natural gas;

(2) Prior notice filings under §157.208
of this chapter for the rearrangement
of any facility specified in §§157.202
(b)(3) and (6) of this chapter or the ac-
quisition, construction, or operation of
any eligible facility as specified in
§§157.202 (b)(2) and (3) of this chapter;

(3) Abandonment or reduction of nat-
ural gas service under section 7 of the
Natural Gas Act unless excluded under
§380.4 (a)(21), (28) or (29);

(4) Except as identified in §380.6, con-
version of existing depleted oil or nat-
ural gas fields to underground storage
fields under section 7 of the Natural
Gas Act.

(6) New natural gas curtailment
plans, or any amendment to an exist-
ing curtailment plan under section 4 of
the Natural Gas Act and sections 401
through 404 of the Natural Gas Policy
Act of 1978 that has a major effect on
an entire pipeline system;

(6) Licenses under Part I of the Fed-
eral Power Act and part 4 of this chap-
ter for construction of any water power
project—existing dam;

(7) Exemptions under section 405 of
the Public Utility Regulatory Policies
Act of 1978, as amended, and
§§4.30(b)(29) and 4.101-4.108 of this chap-
ter for small hydroelectric power
projects of 5 MW or less;

(8) Licenses for additional project
works at licensed projects under Part I

§380.6

of the Federal Power Act whether or
not these are styled license amend-
ments or original licenses;

(9) Licenses under Part I of the Fed-
eral Power Act and part 4 of this chap-
ter for transmission lines only;

(10) Applications for new licenses
under section 15 of the Federal Power
Act;

(11) Approval of electric interconnec-
tions and wheeling under section 202(b),
210, 211, and 212 of the Federal Power
Act, unless excluded under §380.4(a)(17);

(12) Regulations or proposals for leg-
islation not included under §380.4(a)(2);

(13) Surrender of water power li-
censes and exemptions where project
works exist or ground disturbing activ-
ity has occurred and amendments to
water power licenses and exemptions
that require ground disturbing activity
or changes to project works or oper-
ations; and

(14) Except as identified in §380.6, au-
thorization to site new electric trans-
mission facilities under section 216 of
the Federal Power Act and DOE Dele-
gation Order No. 00-004.00A.

[Order 486, 52 FR 47910, Dec. 17, 1987; Order
486, 53 FR 4817, Feb. 17, 1988, as amended by
53 FR 8177, Mar. 14, 1988; Order 486-B, 53 FR
26437, July 13, 1988; Order 689, 71 FR 69470,
Dec. 1, 2006; Order 756, 77 FR 4895, Feb. 1, 2012]

§380.6 Actions that require an envi-
ronmental impact statement.

(a) Except as provided in paragraph
(b) of this section, an environmental
impact statement will normally be pre-
pared first for the following projects:

(1) Authorization under sections 3 or
7 of the Natural Gas Act and DOE Dele-
gation Order No. 0204-112 for the siting,
construction, and operation of jurisdic-
tional liquefied natural gas import/ex-
port facilities used wholly or in part to
liquefy, store, or regasify liquefied nat-
ural gas transported by water;

(2) Certificate applications under sec-
tion 7 of the Natural Gas Act to de-
velop an underground natural gas stor-
age facility except where depleted oil
or natural gas producing fields are
used;

(3) Major pipeline construction
projects under section 7 of the Natural
Gas Act using rights-of-way in which
there is no existing natural gas pipe-
line;
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§1501.3 When to prepare an environ-
mental assessment.

(a) Agencies shall prepare an environ-
mental assessment (§1508.9) when nec-
essary under the procedures adopted by
individual agencies to supplement
these regulations as described in
§1507.3. An assessment is not necessary

40 CFR Ch. V (7-1-13 Edition)

if the agency has decided to prepare an
environmental impact statement.

(b) Agencies may prepare an environ-
mental assessment on any action at
any time in order to assist agency
planning and decisionmaking.

§1501.4 Whether to prepare an envi-
ronmental impact statement.

In determining whether to prepare an
environmental impact statement the
Federal agency shall:

(a) Determine under its procedures
supplementing these regulations (de-
scribed in §1507.3) whether the proposal
is one which:

(1) Normally requires an environ-
mental impact statement, or

(2) Normally does not require either
an environmental impact statement or
an environmental assessment (categor-
ical exclusion).

(b) If the proposed action is not cov-
ered by paragraph (a) of this section,
prepare an environmental assessment
(§1508.9). The agency shall involve envi-
ronmental agencies, applicants, and
the public, to the extent practicable, in
preparing assessments required by
§1508.9(a)(1).

(c) Based on the environmental as-
sessment make its determination
whether to prepare an environmental
impact statement.

(d) Commence the scoping process
(§1501.7), if the agency will prepare an
environmental impact statement.

(e) Prepare a finding of no significant
impact (§1508.13), if the agency deter-
mines on the basis of the environ-
mental assessment not to prepare a
statement.

(1) The agency shall make the finding
of no significant impact available to
the affected public as specified in
§1506.6.

(2) In certain limited circumstances,
which the agency may cover in its pro-
cedures under §1507.3, the agency shall
make the finding of no significant im-
pact available for public review (in-
cluding State and areawide clearing-
houses) for 30 days before the agency
makes its final determination whether
to prepare an environmental impact
statement and before the action may
begin. The circumstances are:
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(i) The proposed action is, or is close-
ly similar to, one which normally re-
quires the preparation of an environ-
mental impact statement under the
procedures adopted by the agency pur-
suant to §1507.3, or

(ii) The nature of the proposed action
is one without precedent.

§1501.5 Lead agencies.

(a) A lead agency shall supervise the
preparation of an environmental im-
pact statement if more than one Fed-
eral agency either:

(1) Proposes or is involved in the
same action; or

(2) Is involved in a group of actions
directly related to each other because
of their functional interdependence or
geographical proximity.

(b) Federal, State, or local agencies,
including at least one Federal agency,
may act as joint lead agencies to pre-
pare an environmental impact state-
ment (§1506.2).

(c) If an action falls within the provi-
sions of paragraph (a) of this section
the potential lead agencies shall deter-
mine by letter or memorandum which
agency shall be the lead agency and
which shall be cooperating agencies.
The agencies shall resolve the lead
agency question so as not to cause
delay. If there is disagreement among
the agencies, the following factors
(which are listed in order of descending
importance) shall determine lead agen-
cy designation:

(1) Magnitude of agency’s involve-
ment.

(2) Project approval/disapproval au-
thority.

(3) Expertise concerning the action’s
environmental effects.

(4) Duration of agency’s involvement.

(5) Sequence of agency’s involve-
ment.

(d) Any Federal agency, or any State
or local agency or private person sub-
stantially affected by the absence of
lead agency designation, may make a
written request to the potential lead
agencies that a lead agency be des-
ignated.

(e) If Federal agencies are unable to
agree on which agency will be the lead
agency or if the procedure described in
paragraph (c¢) of this section has not re-
sulted within 45 days in a lead agency

§1501.6

designation, any of the agencies or per-
sons concerned may file a request with
the Council asking it to determine
which Federal agency shall be the lead
agency.

A copy of the request shall be trans-
mitted to each potential lead agency.
The request shall consist of:

(1) A precise description of the nature
and extent of the proposed action.

(2) A detailed statement of why each
potential lead agency should or should
not be the lead agency under the cri-
teria specified in paragraph (c) of this
section.

(f) A response may be filed by any po-
tential lead agency concerned within 20
days after a request is filed with the
Council. The Council shall determine
as soon as possible but not later than
20 days after receiving the request and
all responses to it which Federal agen-
cy shall be the lead agency and which
other Federal agencies shall be cooper-
ating agencies.

[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3,
1979]

§1501.6 Cooperating agencies.

The purpose of this section is to em-
phasize agency cooperation early in the
NEPA process. Upon request of the lead
agency, any other Federal agency
which has jurisdiction by law shall be a
cooperating agency. In addition any
other Federal agency which has special
expertise with respect to any environ-
mental issue, which should be ad-
dressed in the statement may be a co-
operating agency upon request of the
lead agency. An agency may request
the lead agency to designate it a co-
operating agency.

(a) The lead agency shall:

(1) Request the participation of each
cooperating agency in the NEPA proc-
ess at the earliest possible time.

(2) Use the environmental analysis
and proposals of cooperating agencies
with jurisdiction by law or special ex-
pertise, to the maximum extent pos-
sible consistent with its responsibility
as lead agency.

(3) Meet with a cooperating agency at
the latter’s request.

(b) Each cooperating agency shall:

(1) Participate in the NEPA process
at the earliest possible time.
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§1508.6 Council.

Council means the Council on Envi-
ronmental Quality established by title
IT of the Act.

§1508.7 Cumulative impact.

Cumulative impact is the impact on
the environment which results from
the incremental impact of the action
when added to other past, present, and
reasonably foreseeable future actions
regardless of what agency (Federal or
non-Federal) or person undertakes such
other actions. Cumulative impacts can
result from individually minor but col-
lectively significant actions taking
place over a period of time.

§1508.8 Effects.

Effects include:

(a) Direct effects, which are caused
by the action and occur at the same
time and place.

(b) Indirect effects, which are caused
by the action and are later in time or
farther removed in distance, but are
still reasonably foreseeable. Indirect
effects may include growth inducing ef-
fects and other effects related to in-
duced changes in the pattern of land
use, population density or growth rate,
and related effects on air and water
and other natural systems, including
ecosystems.

Effects and impacts as used in these
regulations are synonymous. HEffects
includes ecological (such as the effects
on natural resources and on the compo-
nents, structures, and functioning of
affected ecosystems), aesthetic, his-
toric, cultural, economic, social, or
health, whether direct, indirect, or cu-
mulative. Effects may also include
those resulting from actions which
may have both beneficial and detri-
mental effects, even if on balance the
agency believes that the effect will be
beneficial.

§1508.9 Environmental assessment.

Environmental assessment:

(a) Means a concise public document
for which a Federal agency is respon-
sible that serves to:

(1) Briefly provide sufficient evidence
and analysis for determining whether
to prepare an environmental impact

40 CFR Ch. V (7-1-13 Edition)

statement or a finding of no significant
impact.

(2) Aid an agency’s compliance with
the Act when no environmental impact
statement is necessary.

(3) Facilitate preparation of a state-
ment when one is necessary.

(b) Shall include brief discussions of
the need for the proposal, of alter-
natives as required by section 102(2)(E),
of the environmental impacts of the
proposed action and alternatives, and a
listing of agencies and persons con-
sulted.

§1508.10 Environmental document.

Environmental document includes the
documents specified in §1508.9 (environ-
mental assessment), §1508.11 (environ-
mental impact statement), §1508.13
(finding of no significant impact), and
§1508.22 (notice of intent).

§1508.11 Environmental impact state-
ment.

Environmental impact statement means
a detailed written statement as re-
quired by section 102(2)(C) of the Act.

§1508.12 Federal agency.

Federal agency means all agencies of
the Federal Government. It does not
mean the Congress, the Judiciary, or
the President, including the perform-
ance of staff functions for the Presi-
dent in his Executive Office. It also in-
cludes for purposes of these regulations
States and units of general local gov-
ernment and Indian tribes assuming
NEPA responsibilities under section
104(h) of the Housing and Community
Development Act of 1974.

§1508.13 Finding of no significant im-
pact.

Finding of no significant impact means
a document by a Federal agency briefly
presenting the reasons why an action,
not otherwise excluded (§1508.4), will
not have a significant effect on the
human environment and for which an
environmental impact statement
therefore will not be prepared. It shall
include the environmental assessment
or a summary of it and shall note any
other environmental documents re-
lated to it (§15601.7(a)(5)). If the assess-
ment is included, the finding need not
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repeat any of the discussion in the as-
sessment but may incorporate it by
reference.

§1508.14 Human environment.

Human environment shall be inter-
preted comprehensively to include the
natural and physical environment and
the relationship of people with that en-
vironment. (See the definition of ‘“‘ef-
fects” (§1508.8).) This means that eco-
nomic or social effects are not intended
by themselves to require preparation of
an environmental impact statement.
When an environmental impact state-
ment is prepared and economic or so-
cial and natural or physical environ-
mental effects are interrelated, then
the environmental impact statement
will discuss all of these effects on the
human environment.

§1508.15 Jurisdiction by law.

Jurisdiction by law means agency au-
thority to approve, veto, or finance all
or part of the proposal.

§1508.16 Lead agency.

Lead agency means the agency or
agencies preparing or having taken pri-
mary responsibility for preparing the
environmental impact statement.

§1508.17 Legislation.

Legislation includes a bill or legisla-
tive proposal to Congress developed by
or with the significant cooperation and
support of a Federal agency, but does
not include requests for appropriations.
The test for significant cooperation is
whether the proposal is in fact pre-
dominantly that of the agency rather
than another source. Drafting does not
by itself constitute significant co-
operation. Proposals for legislation in-
clude requests for ratification of trea-
ties. Only the agency which has pri-
mary responsibility for the subject
matter involved will prepare a legisla-
tive environmental impact statement.

§1508.18 Major Federal action.

Major Federal action includes actions
with effects that may be major and
which are potentially subject to Fed-
eral control and responsibility. Major
reinforces but does not have a meaning
independent of significantly (§1508.27).
Actions include the circumstance

§1508.19

where the responsible officials fail to
act and that failure to act is review-
able by courts or administrative tribu-
nals under the Administrative Proce-
dure Act or other applicable law as
agency action.

(a) Actions include new and con-
tinuing activities, including projects
and programs entirely or partly fi-
nanced, assisted, conducted, regulated,
or approved by federal agencies; new or
revised agency rules, regulations,
plans, policies, or procedures; and leg-
islative proposals (§§1506.8, 1508.17). Ac-
tions do not include funding assistance
solely in the form of general revenue
sharing funds, distributed under the
State and Local Fiscal Assistance Act
of 1972, 31 U.S.C. 1221 et seq., with no
Federal agency control over the subse-
quent use of such funds. Actions do not
include bringing judicial or adminis-
trative civil or criminal enforcement
actions.

(b) Federal actions tend to fall within
one of the following categories:

(1) Adoption of official policy, such
as rules, regulations, and interpreta-
tions adopted pursuant to the Adminis-
trative Procedure Act, 5 U.S.C. 551 et
seq.; treaties and international conven-
tions or agreements; formal documents
establishing an agency’s policies which
will result in or substantially alter
agency programs.

(2) Adoption of formal plans, such as
official documents prepared or ap-
proved by federal agencies which guide
or prescribe alternative uses of Federal
resources, upon which future agency
actions will be based.

(3) Adoption of programs, such as a
group of concerted actions to imple-
ment a specific policy or plan; system-
atic and connected agency decisions al-
locating agency resources to imple-
ment a specific statutory program or
executive directive.

(4) Approval of specific projects, such
as construction or management activi-
ties located in a defined geographic
area. Projects include actions approved
by permit or other regulatory decision
as well as federal and federally assisted
activities.

§1508.19 Matter.

Matter includes for purposes of part
1504:
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§1508.27 Significantly.

Significantly as used in NEPA re-
quires considerations of both context
and intensity:

(a) Contexrt. This means that the sig-
nificance of an action must be analyzed
in several contexts such as society as a
whole (human, national), the affected
region, the affected interests, and the
locality. Significance varies with the
setting of the proposed action. For in-
stance, in the case of a site-specific ac-
tion, significance would usually depend
upon the effects in the locale rather
than in the world as a whole. Both
short- and long-term effects are rel-
evant.

(b) Intensity. This refers to the sever-
ity of impact. Responsible officials
must bear in mind that more than one
agency may make decisions about par-
tial aspects of a major action. The fol-
lowing should be considered in evalu-
ating intensity:

(1) Impacts that may be both bene-
ficial and adverse. A significant effect
may exist even if the Federal agency
believes that on balance the effect will
be beneficial.

(2) The degree to which the proposed
action affects public health or safety.

(3) Unique characteristics of the geo-
graphic area such as proximity to his-
toric or cultural resources, park lands,
prime farmlands, wetlands, wild and

§1508.28

scenic rivers, or ecologically critical
areas.

(4) The degree to which the effects on
the quality of the human environment
are likely to be highly controversial.

(6) The degree to which the possible
effects on the human environment are
highly uncertain or involve unique or
unknown risks.

(6) The degree to which the action
may establish a precedent for future
actions with significant effects or rep-
resents a decision in principle about a
future consideration.

(7) Whether the action is related to
other actions with individually insig-
nificant but cumulatively significant
impacts. Significance exists if it is rea-
sonable to anticipate a cumulatively
significant impact on the environment.
Significance cannot be avoided by
terming an action temporary or by
breaking it down into small component
parts.

(8) The degree to which the action
may adversely affect districts, sites,
highways, structures, or objects listed
in or eligible for listing in the National
Register of Historic Places or may
cause loss or destruction of significant
scientific, cultural, or historical re-
sources.

(9) The degree to which the action
may adversely affect an endangered or
threatened species or its habitat that
has been determined to be critical
under the Endangered Species Act of
1973.

(10) Whether the action threatens a
violation of Federal, State, or local law
or requirements imposed for the pro-
tection of the environment.

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3,
1979]
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