ORAL ARGUMENT SCHEDULED FOR FEBRUARY 18, 2005

_______________________________________


IN THE UNITED STATES COURT OF APPEALS


FOR THE DISTRICT OF COLUMBIA CIRCUIT


________________________


No. 03-1452
  ________________________


TENNESSEE GAS PIPELINE COMPANY,

PETITIONER,


v.


FEDERAL ENERGY REGULATORY COMMISSION,


RESPONDENT.


_______________________


ON PETITION FOR REVIEW OF ORDERS OF THE 


FEDERAL ENERGY REGULATORY COMMISSION


_______________________

BRIEF FOR RESPONDENT

FEDERAL ENERGY REGULATORY COMMISSION

_______________________

CYNTHIA A. MARLETTE

GENERAL COUNSEL

DENNIS LANE

SOLICITOR

FOR RESPONDENT 

FEDERAL ENERGY REGULATORY COMMISSION


WASHINGTON, D.C.  20426

OCTOBER 19, 2004

TABLE OF CONTENTS












         PAGE

STATEMENT OF THE ISSUES…..…………………………………………..…..1

PERTINENT STATUTORY PROVISIONS………………..……………………..2

STATEMENT OF THE CASE……………………………….……………………2

I. Nature of the Case, Course of Proceedings, and Disposition

Below…………………………………….………………………………2

II. Statement of Facts………………………………………………………..4

A.      Statutory and Regulatory Background……….……………………4


     B.      Events Leading To The Challenged Ruling……………………….4

C. The Ruling On Review……………………………………………5

SUMMARY OF ARGUMENT……………………………………………………9

ARGUMENT…………………………………………………………………..…14

I.  
STANDARD OF REVIEW……………………………………..………....14

II. 
FERC PROPERLY INTERPRETED THE EXISTING CONTRACT……14

III. 
THE CONTRACT IN ITS ENTIRETY SUPPORTS FERC’S ACTION…18

IV.  
PETITIONER CAN ELECT AN APPROPRIATE REMEDY……………25

V. 
SHIPPER EVASION IS NOT A PROBLEM……..………………………29

CONCLUSION…………………………………………………………………...32

TABLE OF AUTHORITIES

                  PAGE

COURT CASES:

ASARCO, Inc. v. FERC,

777 F.2d 764 (D.C. Cir. 1985)………….………………………………….20

City of Cleveland v. Cleveland Elec. Illuminating Co.,

570 F.2d 123 (6th Cir. 1978)…………………………………..……………31

Domtar Maine Corp., Inc. v. FERC,

347 F.3d 304 (D.C. Cir. 2003)……………………………………………..20
FPC v. Sierra Pacific Power Co.,

350 U.S. 348 (1956)………………………………………………….…….31

* Koch Gateway Pipeline Co. v. FERC,


136 F.3d 810 (D.C. Cir. 1998)………………………………………….14,19

Midwest ISO Transmission Owners v. FERC,

373 F.3d 1361 (D.C. Cir. 2004)………………………….………….……..14

Motor Vehicle Mfrs. Ass’n. v. State Farm Mut. Auto. Co.,


463 U.S. 29 (1983)…….……………………………………………….…..14

Murphy v. Texaco Inc.,


567 F. Supp. 910 (N.D. Ill. 1983)………………………………………….24

___________________

* 
Cases chiefly relied upon are marked with an asterisk.

TABLE OF AUTHORITIES

                  PAGE

COURT CASES: (con’t)

Panhandle Eastern Pipe Line Co. v. FPC,

324 U.S. 635 (1945)……………………………………………………….20

Sithe Independent Power Partners, LP v. FERC,


165 F.3d 944 (D.C. Cir. 1999)…..…………..…………………………….14

The Towers Org., Inc. v. Glockhurst Corp. N.V.,

554 N.Y.S. 242 (App. Div. 1990)………………………………………….24

Trunkline LNG Co. v. FERC,


194 F.3d 68 (D.C. Cir. 1999)……………………………………….……...28

ADMINISTRATIVE CASES:

City of Bedford,


65 FERC ¶ 65 FERC ¶ 63,017 (1993)……………..………….……………22

* Gulf South,


103 FERC ¶ 61,129 (2003)…………………………………………...9,16,22

Indiana & Michigan Electric Co.,


53 FPC 2039 (1975)……………………………………………………….22

* PG&E Gas Transmission,

103 FERC ¶ 61,137 (2003)………………....…………..…………….9,16,22

Tennessee Gas Pipeline Co.,

71 FERC ¶ 61,399 (1995)……..…………..…….…………..……………..20
TABLE OF AUTHORITIES

                  PAGE

ADMINISTRATIVE CASES: (con’t)

Tennessee Gas Pipeline Co.,

80 FERC ¶ 61,070 (1997)………………………………………………….24

Tennessee Gas Pipeline Co.,

101 FERC ¶ 61,311 (2002)………………………….…………....................4

Tennessee Gas Pipeline Co.,

102 FERC ¶ 61,075 (2003)….……………….…………..…………3, passim

Tennessee Gas Pipeline Co.,


103 FERC ¶ 61,275 (2003)………………………………………....3, passim 

Tennessee Gas Pipeline Co.,

105 FERC ¶ 61,120 (2003)……………………….….……………..4, passim

STATUTES: 

Administrative Procedure Act


Section 5, U.S.C. § 706(2)(A)…….………………………………………..14

Natural Gas Act

Section 1, 15 U.S.C. 717, et seq……..……….…..……………………….…2

Section 4, 15 U.S.C. § 717c…………………………..………......1,3,4,10,17

Section 5, 15 U.S.C. § 717d………………………..……….2,3,4,5,7,8,10,17
TABLE OF AUTHORITIES

                  PAGE

Natural Gas Act: (con’t)

Section 19, 15 U.S.C. § 717r(b)…..………..………………………..14,20,27


Section 20(a), 17 U.S.C. § 717s(a)…………………………………………31

REGULATIONS:

18 C.F.R. § 284.7(a)(1)………………………………………………….…22


18 C.F.R. § 284.7(a)(3)………………………………………………….…22


18 C.F.R. § 284.7(e) ………..…………………………………………...2,21

IN THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT
_________________

No. 03-1452

_________________

TENNESSEE GAS PIPELINE COMPANY,   

PETITIONER,

 v.

FEDERAL ENERGY REGULATORY COMMISSION, 

RESPONDENT.

__________________

ON PETITION FOR REVIEW OF ORDERS OF THE 

FEDERAL ENERGY REGULATORY COMMISSION

___________________

BRIEF FOR RESPONDENT

FEDERAL ENERGY REGULATORY COMMISSION

___________________

STATEMENT OF THE ISSUES
          1. Whether the Federal Energy Regulatory Commission ("Commission" or “FERC") reasonably interpreted Petitioner’s existing tariff as not allowing Petitioner to collect demand/reservation charges from a shipper whose transportation service has been suspended by Petitioner?


2.  Assuming FERC reasonably interpreted the existing tariff, whether FERC reasonably determined, under Section 4 of the Natural Gas Act (“NGA”), 15 U.S.C. § 717c, that Petitioner’s proposal to collect demand charges from shippers whose service was suspended is unjust and unreasonable.


3.  Assuming that Petitioner’s existing tariff did allow for collection of demand charges from suspended shippers, whether FERC reasonably determined under NGA § 5, 15 U.S.C. § 717d, that such collection was unjust and unreasonable, and properly required Petitioner to revise its tariff to preclude collection of demand charges from shippers whose service is suspended.

PERTINENT STATUTORY PROVISIONS
Pertinent sections of the Natural Gas Act, 15 U.S.C. ( 717, et seq., are set out in an addendum to this Brief.

STATEMENT OF THE CASE

I.
Nature of the Case, Course of Proceedings, and Disposition Below

Demand (aka “reservation”) charges are that portion of a two-part rate (with usage charges being the other component) through which a pipeline collects all fixed costs attributable to firm transportation service. See 18 C.F.R. §284.7(e) (2003)(definition). This case addresses whether Petitioner may collect demand charges where it has chosen to suspend transportation service to a shipper. Petitioner proposed that a shipper would remain liable for payment of demand charges during the suspension period. The Commission disagreed, finding that Petitioner can choose among options to minimize its exposure, and that by choosing to suspend transportation service, Petitioner has elected to stop service to that shipper. Petitioner’s choice thus extinguishes the shipper’s responsibility for demand charge payments during suspension. Tennessee Gas Pipeline Co., 102 FERC ¶ 61,075 P 32 (Jan. 29, 2003)(“January 29 Order”), JA 42.

On rehearing, Tennessee (and others) argued that FERC’s ruling: modified Tennessee’s tariff, which could be done only under NGA § 5; contravened FERC policy promoting industry stability; and encouraged “shippers in financial difficulties to refuse to pay outstanding balances or provide security.” Tennessee Gas Pipeline Co., 103 FERC ¶ 61,275 P 76 (June 4, 2003)(“June 4 Order”), JA 82. The Commission disagreed on all points. Petitioner’s existing tariff was silent on the issue of demand charge payment during suspension, and thus Petitioner’s proposal to collect such payments constituted an NGA § 4 rate filing. But, even if NGA § 5 controlled, the proposed requirement that shippers pay demand charges during suspension was unjust and unreasonable. Id. at P 88, JA 97. 

The Commission found no contravention of its policy promoting industry stability because Tennessee remained capable of electing what course (suspension, termination, continuation of service) best suits its needs, and could sue to recover any damages that it suffered. Id. at P 84-86, JA 96.  Petitioner’s control over whether to suspend, to continue, or to terminate service also minimized the possibility that a shipper “might choose to withhold its provision of collateral to induce Tennessee to suspend service so that the shipper can wait for favorable changes in the market to re-start its service, with no adverse consequences.” Id. at P 87, JA 96.  It was not shown that any shipper had attempted such conduct. Id. 

Tennessee raised essentially the same points on rehearing of the June 4 Order, and those points were again rejected in Tennessee Gas Pipeline Co., 105 FERC ¶ 61,120 PP 9-14 (Oct. 24, 2003)(“October 24 Order”), JA 120.

The petition for review followed.

II.     STATEMENT OF FACTS

A. Statutory and Regulatory Background
The Commission has been delegated authority to set just and reasonable rates for wholesale sales and transportation of natural gas in interstate commerce by NGA §§ 4 and 5. In this case, Petitioner made an NGA § 4 filing to revise the credit evaluation provisions of its FERC tariff. January 29 Order at P 1, JA 42. Of those proposed changes, only one, related to whether a shipper must pay demand charges after that shipper’s service has been suspended, is at issue here.

B. Events Leading To The Challenged Ruling
Petitioner’s proposed tariff sheets were accepted for filing, suspended, and made subject to refund in Tennessee Gas Pipeline Co., 101 FERC ¶ 61,311 (2002). A technical conference was convened, after which parties filed comments and replies. Petitioner also filed revised tariff sheets in response to matters raised during the technical conference. See generally January 29 Order PP 2-7, JA 42-43. On the issue of demand charge collection during suspension, one shipper’s comments urged that the proposed tariff sheets “should be altered to state that a shipper is not liable for transportation charges subsequent to the suspension or termination of its service agreement.” Id. at P 30, JA 45. Petitioner claimed that its existing tariff allowed it “to collect service charges up to the date of termination and that Tennessee may pursue any other remedy, including litigation.” Id. at P 31, JA 46.
C.  The Ruling On Review
Although the Commission agreed the existing tariff was clear that Petitioner has no right to collect reservation charges after termination, “it is unclear what happens when a contract is suspended.” Id. at P 32, JA 46. Because Petitioner’s election to suspend stops service to the affected shipper, shippers “are not responsible for charges after Tennessee suspends service.” Id. Accordingly, Tennessee was required “to revise its tariff to provide that shippers are not responsible for charges after service is suspended.” Id. 


Three principal claims were made on rehearing. Clarification was sought that the January 29 Order “did not intend to alter any contractual rights, other remedies or obligations that Tennessee or its shippers might have in” non-FERC forums. June 4 Order at P 80, JA 95. A ruling was sought that the Commission had to satisfy the NGA § 5 burden to determine that Petitioner may not collect demand charges from a shipper whose service has been suspended. Id. at P 81. That showing could not be made, according to Tennessee (and others), because “during suspension, the shipper retains rights to the reserved capacity and the pipeline is not free to enter into a firm transportation agreement with other shippers to mitigate damages,” and thus it was inequitable to find shippers were not obligated to pay demand charges during suspension. Id. at P 82, JA 96. Parties argued that the Commission’s decision “will encourage a shipper to benefit from its defaults and allow the shipper to voluntarily or maliciously default and force Tennessee to suspend or terminate the contract with no consequences to the shipper.” Id. 


The Commission clarified that even though a shipper is not obligated to pay demand charges after a service suspension, “this will not prevent Tennessee f[rom] bringing an action for consequential, and unmitigated[,] damages occasioned by a shipper’s contractual breach.” Id. at P 84, JA 96. As to the claim that shippers would suspend service to avoid paying demand charges, the Commission noted the pipeline, not the shipper, controls whether a shipper’s service is terminated. Id. at P 86, JA 96. “So long as the pipeline has not suspended service, the pipeline can continue to bill the shipper for its reservation [i.e., demand] charges.” Id. at P 85. This also answered the unsupported claim that shippers would induce Petitioner to suspend their service by defaulting, and thus avoid demand charges while awaiting favorable market conditions because “if Tennessee believes such behavior is occurring, it is under no obligation to suspend service.” Id. 


The Commission found NGA § 5 was not applicable here, as “no current tariff provision [] permits [Petitioner] to bill during service suspension.” Id. at P 92, JA 97. To avoid misunderstanding due to this silence, Petitioner was required to amend its tariff specifically to “reflect the status quo that Tennessee has no authority to bill shippers for service during suspension.” Id. In addition, the Commission found that “billing shippers during suspension is unjust and unreasonable under § 5 of the NGA.” Id. As Petitioner had not complied with the earlier FERC ruling to revise its tariff, it was required to do so within 30 days of the June 4 order. 


Petitioner again sought rehearing, largely on the same grounds as in its earlier request. Petitioner argued that NGA § 5 applies because “its tariff provides that a shipper shall pay for its reservation charges unless the service agreement is terminated.” October 24 Order at P 9, JA 121 (footnote omitted). Petitioner asserted that “the Commission failed to explain or cite precedent for its policy that shippers are not liable for charges for suspended service.” Id. The Commission again denied rehearing.

As to the claim that the tariff requires payment until a shipper is terminated,  “Section 6.1 of the service agreement indicates the rates a shipper will pay commencing upon the effective date of the agreement [are] for ‘service provided.’” Id. at P 11, JA 122. As Petitioner “provides no service” when it chooses to suspend service, id., neither Section 6.1 nor any other tariff provision allows Petitioner to collect demand charges during suspension. “Thus, Tennessee was proposing a change to its current tariff in this proceeding, and the Commission determined that the change was not justified.” Id. Accordingly, NGA § 5 does not apply.

But, even if NGA § 5 applied, the Commission met its burden by finding that charging shippers during suspension was unjust and unreasonable. Petitioner retains full control to suspend or to continue service, and must elect one or the other. What Petitioner cannot do is “suspend its performance while requiring performance by the other party.” Id. That is unjust and unreasonable, as Petitioner cannot “continue to charge for services when it refuses to perform its obligation to provide service under the contract.” Id.

The Commission did not agree with Petitioner’s characterization that the service being provided simply reserves capacity, and demand charges are justified during suspension to continue reserving that capacity. Id. at P 12, JA 122. A demand charge pays not only for reserving capacity, but also, “and more importantly, [a shipper] pays to have Tennessee transport gas using that capacity.” Id. As Tennessee “refus[es] to transport gas during suspension,” it is not fulfilling its obligation, and thus “should not be permitted to continue to charge the shipper,” as if the shipper were receiving full service. Id.
Concerning the claimed inconsistent policy, FERC’s recent creditworthiness cases have “applied the same policy to other pipelines.” Id. at P 13 (citing PG&E Gas Transmission, 103 FERC ¶ 61,137 at PP 57-58 (2003) and Gulf South, 103 FERC ¶ 61,129 at P 56 (2003)). Claims that the policy leads to risk of underrecovery are answered by Petitioner’s retention of control over the proper remedy to seek. “If the pipeline is concerned that its liability may increase, it may choose to suspend (and ultimate[ly] terminate service), in which case it can sue the breaching party for damages. Or, it can elect to continue to provide the service with the shipper being responsible for demand charges.” Id. at P 14, JA 122. Because Petitioner controls this election, the Commission found “Tennessee should not be given added incentive to suspend service by being protected against financial risk in the meantime.” Id.

The petition for review followed.

SUMMARY OF ARGUMENT

Although the challenged ruling is subject the arbitrary and capricious standard of review, this Court gives substantial deference to FERC’s reading of ambiguous tariff language. 

Contrary to Petitioner’s claim, its existing tariff and service agreement did not contain language that allowed collection of demand charges during suspension of firm transportation service. The Commission examined the two provisions, Article 6.1 of the service agreement and Article X, Section 4 of the tariff, put forward as supporting Petitioner’s position. The Commission found the latter provision to deal with termination of service, but not with suspension of service, and thus does not control what happens during suspension. Accordingly, the tariff was found to be unclear on this point. The Commission reasoned, however, because a shipper’s service stopped when Petitioner suspended service, demand charge payments for that service should also stop.


 The Commission read Section 6.1 as requiring payment for "service provided." This meant that when no service was provided, as is true during suspension, that no payment is required. In sum, nothing in the existing tariff allowed collection of demand charges during suspension. It follows from this that Petitioner’s attempt to collect such charges constituted a change in the existing tariff, and thus is governed by NGA § 4.


Despite this, the Commission analyzed the demand charge collection during suspension under NGA § 5 principles, and found it to be unjust and unreasonable. This finding was based on Petitioner’s control over a shipper’s obligation to pay. By choosing whether to suspend, to terminate, or to continue service, Petitioner determines whether the shipper is obligated to pay demand charges. When Petitioner chooses suspension, it is refusing to provide service, thus making collection of demand charges related to that service unjust and unreasonable. Further, no evidence showed that shippers were gaming the system to avoid payment of demand charges, and Petitioner had ready means to prevent such gaming by refusing to suspend service.


Petitioner’s claim that, notwithstanding the lack of a specific provision, the tariff as a whole supported collection of demand charges during suspension is also faulty. Petitioner relies on its view that billing is allowed until the contract is terminated as controlling here because suspension does not terminate the contract. But the Commission found stoppage of service, not contract termination, is determinative of when billing can cease. The Commission follows from the language of Section 6.1, which requires payment for "service provided." As no service is provided during suspension, the Commission reasonably interpreted the tariff as not requiring payment during suspension.


Petitioner claims two problems with this reading. Its first problem related to demand charge credits for scheduled maintenance or force majeure was not raised on rehearing, and, therefore, cannot be heard on judicial review. In any event, the alleged problem is non‑existent. The payment of demand charge credits in the two situations reinforces that payment is required only when service is actually provided. 


Petitioner’s second alleged problem is based on its view that reserving capacity is the only service being provided. As Petitioner states that it continues to reserve capacity for a shipper during suspension, it claims this justifies continued demand charge payment by the shippers. The Commission found, however, that demand charges apply to another, more important service: providing transportation over the reserved capacity. During suspension, Petitioner refuses to provide transportation service; therefore, it is not permitted to collect demand charges for that service. This reasoning is consistent with FERC regulations and policy.


Payment of demand charges depends on who has control — the pipeline or the shipper — over the use of shipper capacity. During suspension, the pipeline controls that capacity and refuses to allow a suspended shipper from using its capacity for transportation. Consequently, a shipper is not required to pay demand charges during suspension. In non‑suspension period, a shipper controls how its capacity is used. If the shipper chooses not to use all its alloted capacity in a given month, it must nonetheless pay the full demand charge for the period. 


While it is true that a shipper does not pay usage charges unless transportation occurs, that is true in non‑suspension as well as suspension situations. Petitioner can incorporate any projected usage charge revenue losses when it designs rates, and thus protect against such losses.


As Petitioner can choose among suspension, termination, or continuation of service, depending on how it views the situation, the Commission properly found Petitioner had adequate protection against a defaulting shipper. In addition, the Commission did not remove Petitioner’s ability to seek damages related to breach in court proceedings. In view of those safeguards, the Commission found no reason to allow Petitioner the extraordinary remedy of collecting demand charges when it had stopped providing service by suspension. The challenged ruling, by providing clear rules as to what remedies Petitioner will be allowed under FERC auspices for each of the different options, identifies the consequences that will follow from electing a particular option. The Commission properly exercised its discretion in balancing competing public interests in this situation.


There was no factual support for Petitioner’s claim that shippers will evade tariff obligations unless demand charges can be collected during suspension. While Petitioner asserts the lack of evidence resulted from a requirement in its tariff that demand charges be paid during suspension, the Commission found the existing tariff did not permit collection of demand charges during suspension. Petitioner conjures hypothetical situations in which it thinks a shipper may use evasive tactics, but evasion would be very difficult to effectuate under FERC precedent. Indeed, under the NGA, Petitioner could seek FERC’s aid in obtaining payment from a shipper that illegally fails to fulfill its contractual obligations.

ARGUMENT
I.  STANDARD OF REVIEW
FERC orders are reviewed under the arbitrary and capricious standard of the Administrative Procedure Act. 5 U.S.C. § 706(2)(A). E.g., Sithe Independent Power Partners, L.P. v. FERC, 165 F.3d 944, 948 (D.C. Cir. 1999). This standard requires the Commission to “examine the relevant data and articulate a rational connection between the facts found and the choice made.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); see also Midwest ISO Transmission Owners v. FERC, 373 F.3d 1361, 1368 (D.C. Cir. 2004). The Commission’s factual findings, if supported by substantial evidence, are conclusive. 15 U.S.C. § 717r(b). This Court gives “substantial deference” to FERC’s interpretation of ambiguous tariff language. E.g., Koch Gateway Pipeline Co. v. FERC, 136 F.3d 810, 814 (D.C. Cir. 1998)
II.  FERC PROPERLY INTERPRETED THE EXISTING CONTRACT
Petitioner argues conditionally that “if Tennessee’s pre-existing tariff provided it with the right to collect reservation charges during periods of service suspension, the Commission would have the Section 5 burden to demonstrate why it was no longer just and reasonable to allow Tennessee to continue to do so.” Br. 10. While Petitioner claims “there is no question that Tennessee’s pre-existing tariff allows it to collect reservation charges during suspension periods,” id., the Commission found otherwise.

Petitioner points to no tariff provision that addresses rate treatment during suspension, but relies, instead, on Article 6.1 of its service agreement, which obligates a shipper to pay the tariff rates, charges, and surcharges for service provided, and Article X, Section 4 of the tariff, which states, in relevant part: “any cancellation of the contract pursuant to the provisions of this paragraph shall be without prejudice to the right of Transporter to collect any amounts then due to it for natural gas service rendered prior to the time of cancellation.” Br. 11 (citation omitted). Petitioner asserts that the latter provision entitles it “to collect service charges until and unless the contract is terminated, but not thereafter.” Id. 

The Commission reviewed both cited provisions, and reached a different conclusion. As to Article X, Section 4 (quoted January 29 Order at P 31 n. 12, JA  46), the Commission found that “it does not give [Petitioner] the right to collect charges for service after service is terminated, [rather,] it is unclear what happens when a contract is suspended.” Id. at P 32. The Commission reasoned, however, that because “a shipper’s service is stopped” when Tennessee elects to suspend service, that shipper “should not be held responsible for future charges.” Id.
When Petitioner raised this tariff provision on rehearing, the Commission reiterated that Article X, Section 4 “pertains to termination of service,” and not to suspension. June 4 Order at P 88, JA 97. Indeed, Petitioner “point[ed] to no current tariff provision that permits it to bill during service suspension.” Id. The silence was not unexpected; rather, it was “consistent with Commission policy.” Id. As noted earlier in the order, FERC’s policy -- that “shippers should not be billed for demand charges after service is suspended” -- was followed in two then-recent FERC opinions. Id. at P 86 & n. 70, JA 96 (citing PG&E Gas Transmission, 103 FERC ¶ 61,137 at PP 57-58 and Gulf South, 103 FERC ¶ 61,129 at P 56). Consistent with FERC policy and to avoid misunderstanding as to what silence in the tariff meant on this issue, “the Commission required Tennessee to specifically reflect the status quo that Tennessee has no authority to bill shippers for service during suspension.” Id. at P. 88, JA 97.

Petitioner next claimed that Section 6.1 of its existing service agreement authorized collection of demand charges during suspension. Section 6.1 states that “a shipper will pay commencing upon the effective date of the agreement for ‘service provided.’” October 24 Order at P 10, JA 122. As Petitioner “provides no service” during suspension, the language of Section 6.1 does not support its claim. Id. Consequently, the attempt to collect such charges during suspension constituted “a change to [Petitioner’s] current tariff in this proceeding, and the Commission determined that change was not justified.” Id.

Thus, as no existing tariff provision allowed for demand charge collections during suspension, Petitioner’s effort to collect them was properly viewed as an NGA § 4 proposed rate change, contrary to Petitioner’s claims. Br. 10 et seq.
Nonetheless, the Commission did find that “billing shippers during suspension is unjust and unreasonable under § 5 of the NGA.” June 4 Order at P 88, JA 97. One reason for this finding was that “Tennessee retains full control of the shipper’s obligation to pay.” Id. at ¶ 86, JA 96. In other words, Petitioner can suspend, terminate, or continue service, as it chooses, and thus can assure its right to collect (or not) demand charges. But it can only collect demand charges if it provides transportation service. See id. n. 71 (FERC allows suspension on shorter notice than termination, but that “does not carry with it the consequent ability to charge for service the pipeline has chosen not to provide”); see also October 24 Order at P 11, JA 122 (“It is unjust and unreasonable for the pipeline to continue to charge for services when it refuses to perform its obligation to provide service under the contract.”). 

The unjust and unreasonable finding was also warranted by the lack of evidence that shippers were abusing the process, as Petitioner alleged was possible. See June 4 Order at P 87, JA 96 (Tennessee suggests a shipper might try to “induce Tennessee to suspend service so that the shipper can wait for favorable changes in the market to re-start service, with no adverse consequences”). Besides finding no evidence of such conduct, the Commission found that Tennessee had a ready means to prevent it from happening. “[I]f Tennessee believes such behavior is occurring, it is under no obligation to suspend service. It may continue to provide service, insist on the payment of demand charges, and then seek to terminate service.” June 4 Order at P 87, JA 96. 

III. THE CONTRACT IN ITS ENTIRETY SUPPORTS FERC’S ACTION 


Petitioner charges that reliance on the lack of specific provisions allowing collection of demand charges during suspension “ignores the totality of the tariff, which already allows Tennessee to collect rates and charges until a contract is terminated.” Br. 11 (emphasis added); see Br. 12 (“the Commission has ignored the other provisions in the tariff that allow for such billing until the contract is terminated”)(emphasis added). Tennessee relies on the same provisions – Article 6.1 of the service agreement and Article X, Section 4 of the tariff – that are addressed in the challenged order. Br. 11. 

As Petitioner sees it, because it is entitled to receive demand charge payments until a contract is terminated, it is entitled to receive such payments after it suspends a contract because suspension does not terminate the contract. E.g., Br. 12 (“it is clear that the tariff contemplates that Tennessee will continue to bill for service as long as the contract is in effect”). Petitioner charges that “a rational interpretation” of its tariff would allow collection of demand charges during suspension because that would make suspension meaningful, and would be consistent both with crediting mechanisms that operate when service is interrupted and with electric industry practice. Br. 15. Petitioner is wrong on all counts.

The question for this Court is whether the Commission’s reading of the tariff is rational, not whether some other reading is also rational. Koch Gateway Pipeline, 136 F.3d at 815. Petitioner asserts that as its tariff allows billing of charges until contract termination, it should be allowed to collect demand charges during suspension, which does not terminate the contract. Br. 11-12. The Commission’s interpretation of rights to collect rates under the tariff turned, not on whether the contract terminated, but on whether service stopped. “When service is suspended, a shipper’s service is stopped and that shipper should not be held responsible for future charges.” January 29 Order at P 25, JA 45.

The Commission’s focus on stoppage of service follows from the language of Section 6.1 of the service agreement. That language “indicates the rates a shipper will pay commencing upon the effective date of the agreement for ‘service provided.’” October 24 Order at P 10, JA 122. The Commission reasonably read that Section as linking payment with actually providing service, so that during suspension when Petitioner “provides no service,” id., the tariff does not allow collection of demand charges.

Petitioner claims “two problems with this argument.” Br. 14. One alleged “problem” – how demand charges are treated during scheduled maintenance and force majeure -- was not raised by Petitioner’s requests for rehearing before FERC. See R. 94 at 3-11, JA 55-63 (first rehearing request) and R. 127 at 3-8, JA 103-08 (second rehearing request). Petitioner’s omission deprives the Court of jurisdiction to consider the alleged problem now.  See 15 U.S.C. § 717r(b); Panhandle Eastern Pipe Line Co v. FPC, 324 U.S. 635, 645 (1945); ASARCO, Inc. v. FERC, 777 F.2d 764, 773-74 (D.C. Cir. 1985). See also Domtar Maine Corp., Inc. v. FERC, 347 F.3d 304, 313 (D.C. Cir. 2003).
In any event, the alleged problem is non-existent. Petitioner points to a tariff provision that allows “reservation charge credits in the event service cannot be provided due to scheduled maintenance and used to provide for such credits during force majeure events.” Br. 13 & n. 6. Petitioner views the “clear implication” of the inclusion of that tariff provision coupled with the lack of a similar provision on suspension to mean “the shipper’s payment obligation continues notwithstanding the suspension of service.” Br. 14. To the contrary, the presence of the crediting provisions reinforces the emphasis here that payment is tied to actual service being provided. See Tennessee Gas Pipeline Co., 71 FERC ¶ 61,399 at 62,580 (1995), cited Br. 13 n. 6 (“Pipelines should be able to provide the service that they have contracted to perform. Thus, in general it is reasonable for pipelines to provide demand charge credits when they interrupt service they have contracted to provide customers.”); compare, e.g., June 4 Order at P 86, JA 96 (“If the pipeline elects to suspend service, it cannot bill for service that it does not provide.”)

Petitioner’s other alleged problem with FERC’s rationale is that Petitioner “is providing a service by continuing to reserve capacity for the shipper.” Br. 14; see id. 15-18 (developing argument). As Petitioner sees it, “[b]y guaranteeing the shipper that capacity will be available when it cures its default, Tennessee is providing a valuable service to the shipper” during suspension. Br. 17. Petitioner asserts that it “should be paid for that service,” Br. 16, through collection of demand charges during suspension, just as it is allowed to collect demand charges in non-suspension situations, where “this charge is payable whether or not the shipper uses the service.” Id. (citations omitted). 

The Commission found, however, that reservation of capacity was not the sole, or even the primary, service for which demand charges are paid. “But the shipper is not paying simply to reserve capacity; it is paying to reserve capacity and, more importantly, to have Tennessee transport gas using that capacity.” October 24 Order at P 12, JA 122. As Petitioner “refus[es] to transport gas during suspension,” for the shipper, Petitioner is not providing the contractual service, and, “therefore, should not be permitted to continue to charge the shipper as if it were receiving service.” Id. (footnote omitted).

The Commission’s reasoning is consistent with its regulations, 18 C.F.R. § 284.7(e)(2003), cited Br. 16, which states, in relevant part: “Where the customer purchases firm service, a pipeline may impose a reservation [demand] fee or charge on a shipper as a condition of providing such service.” Firm service in that context applies to transportation of gas, not to reservation of capacity. See 18 C.F.R. § 284.7(a)(1)(pipeline “must offer such transportation service on a firm basis”) and § 284.7(a)(3)(defining firm service). It is also consistent with FERC policy on this issue. October 24 Order at P 12 & n. 10, JA 122 (citing PG&E Gas Transmission, 103 FERC  ¶ 61,137 at PP 57-58 and Gulf South, 103 FERC ¶ 61,129 at P 58). In Gulf South, the Commission stated, much as it did in the instant cases: “Gulf South has not provided sufficient support for allowing the pipeline to refuse to provide service to shippers, while still collecting reservation charges as if such service was still available.” Id.
 

The question of whether shippers should pay demand charges turns on who has control over a shipper’s use of capacity. In suspension situations, the pipeline has control. See, e.g., Br. 17 (“a “shipper cannot utilize the capacity when service is suspended”). Thus, the pipeline can choose an option that allows it to collect demand charges or one that does not. “Tennessee retains full control of the shipper’s obligation to pay. Upon the shipper’s failure to maintain creditworthiness, the pipeline can elect its remedy: whether to suspend service or to continue to provide service. If the pipeline elects to suspend service, it cannot bill for the service that it does not offer to provide. . . . On the other hand, if the pipeline chooses not to suspend, it can continue to bill the shipper under the contract.” June 4 Order at P 86, JA 96; see, October 27 Order at P 11, JA 122   (same).

In non-suspension situations, the shipper controls whether to use its capacity. See, e.g., Br. 16 (“firm service guarantees a shipper that the pipeline’s capacity up to [the shipper’s] maximum demand will be available for [the shipper’s] use”). Consequently, a shipper remains liable to pay demand charges even if it decides not to use some portion of its capacity during a particular period. In force amjeure situations, where use of capacity is controlled by factors beyond the control of either the pipeline or the shipper, the Commission has allowed a division of risks on Petitioner’s system. See Br. 16-17 and 13 n. 8 (explaining risk allocation). In force majeure situations, the Commission found Petitioner already shared a sufficient amount of risk in that approximately $79 million (or 12%) of its fixed costs, which are normally recovered in the demand charge, are recovered in the usage charge, which shippers do not have to pay during a force majeure situation. Id. This risk sharing of 12% of the fixed costs loss due to a force majeure event by Petitioner led the Commission to find that full demand charge credits were not required. Tennessee Gas Pipeline Co., 80 FERC ¶ 61,070 at 61,200 (1997).

Petitioner states, “the shipper will not be responsible for usage charges during a period of suspension because the pipeline will not be transporting gas for that shipper. Thus, the pipeline will not be receiving revenues that it was otherwise projected to receive when its rate were designed.” Br. 16. But that statement is also true during non-suspension periods whenever a shipper decides to ship less than its maximum capacity, as usage charges vary directly with the amount shipped. Further, Petitioner can incorporate suspension as a reason for lost usage charges in its revenue projections when designing its rates. Consequently, lost usage charges do not support collection of demand charges during suspension, as Petitioner implies. Br. 16-17.

IV. PETITIONER CAN ELECT AN APPROPRIATE REMEDY
Petitioner charges that the challenged ruling “eviscerates suspension as a viable tool for bringing a shipper back into compliance with its contract, and will leave Tennessee with no alternative other than to terminate the defaulting shipper’s contract.” Br. 20. Petitioner asserts that the challenged ruling “ignores the fact that the shipper created the need for a remedy by breaching the contract,” thus taking the matter out of Petitioner’s control. Br. 21. Petitioner claims that neither suspension without demand charges nor termination “is a reasonable alternative.” Br. 22. Suspension without demand charge recovery, according to Petitioner, “is akin to ignoring the breach and simply hoping that the shipper will pay for service notwithstanding its financial difficulties.” Id. Petitioner sees termination as ineffective “because a shipper that has become non-creditworthy and/or has defaulted on its payment obligations may be on bankruptcy’s doorstep.” Br. 23.

None of those allegations would justify allowing demand charges to be collected from a shipper whose service has been suspended. Petitioner’s allegations, rather, reflect normal business risks from which Petitioner need not be shielded by a special remedy. 

For instance, under Tennessee’s tariff, the shipper’s contractual breach may consist only of failing to post required collateral due to a change in creditworthiness evaluation. In this situation, Tennessee may deem the loss of creditworthiness sufficient to suspend service on short notice in order to protect against the incurrence of additional obligations. 

But Tennessee should not be given added incentive to suspend service by being protected against financial loss in the meantime.

October 24 Order at P 14, JA 122; see also June 4 Order at P 86 n. 71, JA 96   (“The pipeline should not be entitled to repudiate its obligation under the contract while still insisting that it benefit as if the contract were still fully in effect.”).


Petitioner asserts “this rationale ignores the fact that the shipper created the need for a remedy by breaching its contract.” Br. 21. The challenged orders do not ignore that fact, but, instead, identify what means Petitioner may use to remedy the breach. “The Commission clarifies that its decision will not affect Tennessee’s ability to sue for consequential damages caused by a shipper’s contractual breach. The Commission found only that if Tennessee elects to suspend a shipper’s service, the Commission would not authorize Tennessee to bill that shipper as if the shipper is still receiving service.” June 4 Order at P 84, JA 96. 


Contrary to Petitioner’s view, it is “accurate to state the pipeline has chosen not to provide service” in suspension cases. Br. 21 (emphasis in original). Where a shipper defaults, the pipeline may choose to suspend, to terminate, or to continue service depending on circumstances and the pipeline’s preferred remedy. E.g., October 24 Order at PP 11 and 14, JA 122 (outlining options and indicating why a pipeline might choose suspension in certain circumstances). The challenged orders simply identify what consequences flow from choosing the suspension option, thus

allowing Petitioner to factor those consequences into its choice, but not dictating what that choice should be.


Petitioner explains possible consequences of a choice between suspending or not suspending service in the 30 days prior to the time it can terminate a contract. Br. 22-23. Petitioner alleges that the amount of demand charges that cannot be collected if it chooses to suspend “will in all likelihood be greater than lost usage charges [that it is trying to save by suspending], suspension will inevitably be a losing proposition for Tennessee.” Br.23 (footnote omitted). 

There is no record support for this allegation; it was not presented to the Commission, and thus cannot be considered by this Court under 15 U.S.C. § 717r(b). Further, it ignores the fact that the Commission specifically clarified that Petitioner was free to seek recovery of consequential damages, which presumably would include lost demand charges, if it chooses to suspend service based on shipper default. June 4 Order at P 84, JA 96.


In any event, Petitioner can undertake analysis to see if, indeed, suspension would be a losing proposition in a particular set of circumstances. If it is, then Petitioner is free to choose a different option that is more favorable. But, contrary to Petitioner’s reasoning, the disallowance of demand charge collection during suspension does not remove the choice of what remedy to pursue for breach from 

Petitioner. It only informs Petitioner’s choice by identifying what consequences will follow from the election. 

This Court recognized as much in denying recovery of depreciation expenses during suspension of service by a pipeline. “What Trunkline’s analysis ignores, however, is that it did have the opportunity to recover that depreciation – if it had provided service from 1984 through 1989. Trunkline’s failure to recover is simply a consequence of its failure to provide that service, a possibility contemplated by the tariff in effect at the time.” Trunkline LNG Co. v. FERC, 194 F.3d 68,70 (D.C. Cir. 1999)(emphasis in original). Likewise, here, Petitioner has an opportunity to recover demand charges by continuing service, see October 24 Order at P 14, JA 122 (“it may elect to continue to provide service with the shipper being responsible for demand charges”). A choice to suspend, then, is also a choice to forego demand charge recovery under FERC auspices, though such charges may still be sought as part of a consequential damage claim. Id. 

Petitioner charges that allowing it to sue for breach of contract “is neither effective nor desirable from a public policy perspective.” Br. 23. Petitioner is concerned that such a suit would be ineffective where a shipper is on the verge of bankruptcy,  id., but that is always a risk in contract breach litigation. A shipper on the verge of bankruptcy may also be unable to pay demand charges during suspension, particularly given that the pipeline is no longer providing service from which the shipper could derive revenues. 

Petitioner contends that “it would not appear to be good public policy to leave public utilities no alternative other than terminating contracts and suing their customers, a remedy that the Commission acknowledges is more severe than service suspension.” Id. But even assuming there were no other alternative, that may be a preferable public policy to allowing a pipeline to refuse to perform its service obligation, yet require shippers to pay as if they were still being served. See October 24 Order at P 11, JA 122 (finding it unjust and unreasonable to suspend service while continuing to collect demand charges). The point is that the NGA gives the Commission discretion to decide between such competing public policies, and the Commission has not abused that discretion here.

V.  SHIPPER EVASION IS NOT A PROBLEM
Petitioner asserts that the challenged ruling “will allow shippers to evade their contractual obligations” by gaming the system. Br. 24. Essentially, Petitioner claims that shippers will enter long-term contracts, and then jump in and out of the contract, depending on economic conditions. See id. (posing scenario where shipper enters contract before peak season, stops payment after the peak season ends, cures default before next peak season, and thus saves demand charges during non-peak periods). 

The Commission found no evidence that the posited scenario was occurring, and determined that Petitioner could adequately protect itself from harm that it thinks might occur. Petitioner “has provided no evidence that shippers have engaged in such behavior.” June 4 Order at P 87, JA 96. Petitioner claims shippers have not engaged in such behavior because its “tariff permitted it to collect reservation charges during suspension periods in the past.” Br. 25. But no finding was made that the tariff allowed collection of demand charges during suspension: “The Commission does not agree that Tennessee’s current tariff and service agreement permit[] it to charge for service during suspension.” October 24 Order at P 10, JA 122; see also January 29 Order at P. 32, JA 46 (“it is unclear what happens when a contract is suspended.”). Thus, contrary to Petitioner’s implicit suggestion (Br. 25), the existing tariff did not preclude shippers from engaging in such behavior; rather, no evidence showed they had attempted to do so.

Petitioner also denigrates the ruling that it could engage in self-help measures to protect itself from such behavior. “[I]f Tennessee believes such behavior is occurring, it is under no obligation to suspend service. It may continue to provide service, insist on payment of demand charges, and then seek to terminate service.” June 4 Order at P 87, JA 96. Petitioner claims termination “may be just what the shipper desires and may leave the pipeline without means to replace lost revenues.” Br. 25. 

Petitioner’s assertion is based on a premise that when the value of capacity decreases (e.g., during off peak periods), “the shipper may desire to terminate its contract with Tennessee [and] can accomplish this result by ceasing to make payments under the contract.” Br. 25-26.
 This scenario does not result from the challenged ruling, but might be possible in any case where a shipper desires to terminate a contract for economic reasons. Further, such termination would be difficult for a shipper to effectuate. Petitioner controls whether to terminate or not, and thus can judge whether a shipper has stopped payment simply to take advantage of economically favorable conditions. In such cases, Petitioner could, as the June 4 Order  at P 85, JA 96 noted, continue service and insist on payment. If it did, then the shipper could terminate only upon meeting the Mobile-Sierra test, which is a stringent test for unilateral termination of a contract. See FPC v. Sierra Pacific Power Co., 350 U.S. 348, 355 (1956). Further, should a shipper continue to refuse to pay, a pipeline could seek FERC’s help in enforcing the tariff. NGA § 20(a), 17 U.S.C. § 717s(a); see City of Cleveland v. Cleveland Elec. Illuminating. Co., 570 F.2d 123, 128 (6th Cir. 1978)(Commission filed suit under analogous section of Federal Power Act to enforce payment obligation).

In short, as the challenged orders recognize, sufficient protections exist for safeguarding against shippers that attempt to game the system by stopping payment without the need for requiring payment of demand charges during suspension. See June 4 Order at P 87, JA 96 (“Tennessee has failed to demonstrate that it should be afforded the extraordinary remedy of refusing to provide service to a shipper while at the same time billing the shipper as if the service was in effect.”).

CONCLUSION
For the reasons stated, the petition for review should be denied, and the challenged orders upheld in all respects.
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� Petitioner suggests that much earlier cases involving electric utility tariffs reflect FERC’s policy on this issue. Br. 14, citing the Appendix to an ALJ decision in City of Bedford, 65 FERC ¶ 63,017 (1993), and Indiana & Michigan Electric Co., 53 FPC 2039 at 204[0] n. 1 (1975). Aside from their age and the fact that they involve electric utilities, not natural gas companies, neither the FPC order nor the ALJ decision discuss the particular provisions (other than quoting the language). For all these reasons, it is doubtful those two cases announced a Commission policy; even if they did, that the so-called policy was exressly superseded by the 2003 cases cited in the October 24 Order that were directly on point. See also October 24 Order at P 13, JA 122 (“even if the Commission has been inconsistent, as Tennessee, alleges, the Commission finds that permitting such charges, for the reasons discussed here, is not just and reasonable”). The presence of a suspension provision in those earlier electric tariffs contrasts, however, with the lack of a similar provision in Petitioner’s tariff, thus supporting FERC’s view that “it is unclear what happens when a contract is suspended.” January 29 Order at P 32, JA 46.  .


� Similar to a shipper’s control over use of its capacity, a tenant’s control over the use of leased property explains a “tenant’s continued obligation to pay rent even if the landlord fails to provide essential services.” Br. 11 n. 4. As stated in The Towers Org., Inc. v. Glockhurst Corp. N.V., 554 N.Y.S. 242, 244 (App. Div. 1990), cited Br. 11 n. 4, “[t]he obligation of a commercial tenant to pay rent is not suspended if the tenant remains in possession of the leased premises, even if the landlord fails to provide essential services.” Emphasis added. Likewise, in Murphy v. Texaco Inc., 567 F.Supp. 910, 912 (N.D. Ill. 1983), cited Br. 11 n. 4, involved a tenant who “continue[d] in possession after his right to such possession ha[d] terminated.” 


�  Petitioner’s hypothetical involving a shipper that has stopped payment for economic reason, which posits that when Petitioner’s “capacity becomes more scarce and its value increases,” the shipper could request service be started again at maximum rates (Br. 26), is also flawed. In a hypothetically scarce capacity situation, a pipeline is likely to have multiple shippers bidding for limited capacity. In such circumstances, and assuming no price differential among the bidders (all would have to bid the maximum price), capacity would be allocated on a pro rata basis, and thus the shipper that earlier stopped payment could not be assured that it would be able to ship its contractual volumes. Further, that shipper would have to bid for the new capacity at the maximum price, and would lose the benefit of any discount that might be included in its contract. Thus, Petitioner’s hypothetical is not risk-free for the hypothetical shipper.
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