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IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT

________________________________

No. 04-72600

________________________________

UMPQUA VALLEY AUDUBON SOCIETY, et al.,

PETITIONERS,

v.

FEDERAL ENERGY REGULATORY COMMISSION,

RESPONDENT.

________________________________

ON PETITION FOR REVIEW OF ORDERS OF THE 

FEDERAL ENERGY REGULATORY COMMISSION 

________________________________

BRIEF OF RESPONDENT 

FEDERAL ENERGY REGULATORY COMMISSION

________________________________

COUNTER-STATEMENT OF JURISDICTION


The Court has jurisdiction under Section 313(b) of the Federal Power Act (“FPA”), 16 U.S.C. 825l(b), to review Federal Energy Regulatory Commission (“Commission” or “FERC”) orders issuing a new hydroelectric license to operate the North Umpqua Hydropower Project (“Umpqua Project”), but lacks jurisdiction to consider whether the U.S. Department of Agriculture’s Forest Service (“Forest Service”) improperly denied Petitioners the opportunity to appeal administratively or to comment on conditions that the Forest Service appended to the license under FPA § 4(e), 16 U.S.C. § 797(e). 

STATEMENT OF THE ISSUES


1.
Given that Petitioners do not dispute the Commission’s independent determination that it is in the public interest to retain, and install fish-passage facilities at, the Umpqua Project’s Soda Springs dam, should that determination be summarily affirmed?


2.
Is Petitioners’ contention that the Forest Service improperly denied Petitioners the opportunity to appeal the Forest Service’s prescribed license conditions administratively or to comment upon those conditions outside the scope of the Court’s FPA § 313(b) review?

STATUTORY PROVISIONS


The pertinent statutory provisions are contained in the Statutory Addendum to this Brief.

STATEMENT OF THE CASE AND FACTS

I.
Statutory Background

It is unlawful for any person to operate or maintain a hydroelectric project on navigable waters except under and in accordance with the terms of a permit granted before 1920 or of a license issued under the FPA.  16 U.S.C. §817(1).  FPA § 4(e) grants FERC jurisdiction to issue licenses for the construction, operation, and maintenance of hydroelectric projects on federal lands and on waterways that are subject to congressional regulation under the Commerce Clause.  16 U.S.C. § 797(e).  


If a hydroelectric project is located within a “reservation,” which includes “national forests,” the Commission may not issue a license without first determining that the project “will not interfere or be inconsistent with the purpose for which such reservation was created or acquired.”  16 U.S.C. §§ 796(2), 797(e). To assure that goal is met, the statute mandates that the license issued “shall be subject to and contain such conditions as the Secretary of the department under whose supervision such reservation falls shall deem necessary for the adequate protection and utilization of such reservation.”  16 U.S.C. § 797(e). 

II.
The Umpqua Project

The Umpqua Project consists of eight hydropower developments with a total capacity of 185 megawatts.  PacifiCorp, 105 FERC ¶ 61,237 P 1 (2003) (“Licensing Order”) (E.R. 486 at 0664).
  The project is located, in relevant part, on lands administered by the Forest Service in southwestern Oregon on the North Umpqua River and two of its tributaries.  Ibid.  On July 19, 1946, the Commission’s predecessor authorized issuance of a 50-year license for the project.  California Ore. Power Co., 5 FPC 658 (1946).


The Umpqua Project includes the Soda Springs Development, which includes a 77-foot-high dam, a 31.5-acre reservoir with a total maximum storage capacity of 411.6 acre-feet, and a powerhouse with a capacity of 11,000 kilowatts.  Licensing Order, 105 FERC ¶ 61,237 P 11, E.R. 486 at 0665.  The storage capacity of the Soda Springs reservoir is used to assure that North Umpqua River maintains minimum flows necessary for aquatic life downtream of the development.  Ibid.

III.
The Proceeding Below

The Umpqua Project’s current licensee, PacifiCorp, filed an application for a new license on January 30, 1995.  Licensing Order, 105 FERC ¶ 61,237 P 13, E.R. 486 at 0665.  On June 21, 2001, after notices had been issued and comments were filed, PacifiCorp filed an offer of settlement that was joined by a number of federal and state agencies, including the Forest Service.  Id. P 15.  On October 11, 2001, after reviewing additional comments solicited by the Commission, FERC staff asked the governmental parties to revise the recommendations and conditions that previously had been attached to the settlement.  Id. P 16.  Subsequently, these parties complied.  Ibid.
Commission staff issued a draft Environmental Impact Statement (“EIS”) on May 1, 2002, which elicited comments, and PacifiCorp filed an amendment to the settlement on November 4, 2002, which elicited further comments.  Licensing Order, 105 FERC ¶ 61,237 P 17, E.R. 486 at 0666.  FERC issued a final EIS on April 8, 2003.  Id. P 18.  

On November 18, 2003, the first challenged order granted PacifiCorp a new license that incorporated the conditions imposed by several governmental agencies, including the Forest Service.  Licensing Order, 105 FERC ¶ 61,237 P (E) E.R. 486 at 0684 (imposing Forest Service’s conditions).  The Commission found, as relevant here, that the license, as conditioned, would not interfere or be inconsistent with the purpose for which the Umpqua National Forest was created.  Id. P 64, E.R. at 0672-73.  On March 26, 2004, the Commission issued the second challenged order, which denied rehearing.  106 FERC ¶ 61,306 (2004) (“Rehearing Order”) (E.R. 518).  

This petition for review followed. 

SUMMARY OF ARGUMENT

The determination to retain the Soda Springs Dam should be summarily affirmed.  The Commission made an independent determination, based on the EIS, that retention of the dam, with appropriate fish-passage measures, was in the public interest.  Petitioners challenge neither this ruling nor the EIS findings upon which the ruling was based.   


The Court lacks jurisdiction to consider Petitioners’ contention that the Forest Service improperly denied Petitioners the opportunity to appeal its license conditions administratively or to comment on the conditions.  FPA § 313(b) only allows judicial review of FERC orders; it does not authorize review of the Forest Service’s procedural rulings.  

ARGUMENT
I.
THE DETERMINATION TO RETAIN THE SODA SPRINGS DAM SHOULD BE SUMMARILY AFFIRMED. 

Because the Umpqua Project is located primarily on land administered by the Forest Service, FPA § 4(e) required FERC to include license conditions prescribed by the Forest Service when granting PacifiCorp’s license to operate that project.  16 U.S.C. § 797(e); Escondido Mut. Water Co. v. La Jolla Band of Mission Indians, 466 U.S. 765, 778-79 (1984).  Accordingly, any dispute as to the reasonableness of those conditions is a matter between Petitioners and the Forest Service.


Such disputes, however, have no effect on the orders’ decision to require installation of fish passage facilities at, rather than removal of, the Soda Springs dam.  The Forest Service did not mandate that FERC accept any portion of the Settlement Agreement, including provisions affecting the Soda Springs Dam.  See Licensing Order, 105 FERC ¶ 61,237 Appendix B, Conditions 1-2, E.R. 486 at 707.  Instead, the Commission independently approved the recommendations made by FERC staff in the EIS, and determined that recommendations by Petitioners that would significantly reduce power benefits, such as removal of the Soda Springs dam, would not be in the public interest.  Id. P 91, E.R. 486 at 0676-77.  As Petitioners have disputed neither this conclusion nor the EIS findings upon which it is based, the orders’ retention of the Soda Springs dam should be summarily affirmed.  

To be sure, Forest Service Condition 1 requires the licensee to comply with various Settlement Agreement “measures” and “commitments.”  Licensing Order, 105 FERC ¶ 61,237 Appendix A, Condition 1, E.R. 486 at 707.  However, that mandatory language is tempered with respect to FERC by Forest Service Condition 2, which states that Condition 1 was “premised” on FERC’s “acceptance and incorporation of the Settlement Agreement . . . without modification[.]”  Id. Condition 2.  Thus, the Commission had discretion to approve or reject the Settlement Agreement’s retention of the Soda Springs dam.  

The FERC EIS independently considered Petitioners’ recommendation to remove the Soda Springs Dam, but, instead, recommended installation of a number of facilities at the dam to assure upstream fish passage, including a “vertical-slot fish ladder,” and “to improve downstream fish passage.”  E.R. 447 at 0558, 0583-84.
  The EIS observed that the parties to the settlement concluded that the “potential localized ecological benefits” of removing the dam “were outweighed by more certain environmental and power generation benefits throughout the North Umpqua River Basin as a whole” that could be achieved by installing such facilities.  Id. at 0585.  The EIS agreed that “ecosystem goals throughout the project area and the upper North Umpqua River Basin could be achieved by the proposed fish passage measures, while avoiding negative economic and power production impacts[,]” such as a reduction of “peak generation capacity” by as much as “46 percent.”  Ibid.  The EIS estimated “that the annual value of power lost from removing Soda Springs dam would be about $7.3 million” compared to installing fish-passage facilities.  Id. at 0585-86.    

The Commission fully endorsed the EIS recommendations.  After noting that Petitioners “advocated restoring fish passage by removing the dam instead of installing a fish ladder and screens[,]” 105 FERC ¶ 61,237 P 89, E.R. 486 at 0676, the Licensing Order approved “the staff’s reliance on the measures established by the Agreement,” and concluded “that it would not be in the public interest to adopt measures recommended by [Petitioners] that would significantly reduce power benefits to achieve only limited environmental advantages[.]”  Id. P 91 E.R. 486 at 0677.  In reiterating this conclusion, the Rehearing Order expressly relied on the EIS, and pointed out that Petitioners had presented no evidence contradicting its findings: 

[Petitioners] ask that we vacate our order and issue a new order that requires the removal of Soda Springs dam.  [Petitioners'] recommendation to remove that dam was evaluated in the EIS as part of the Non-Governmental Organization Alternative.  The EIS contains findings that support the staff alternative, which, reflecting the Agreement, would provide fish passage at the Soda Springs dam, rather than the dam removal alternative.  [Petitioners] do not present evidence on rehearing that would cause us to reconsider adopting the staff recommendation. 

106 FERC ¶ 61,306 P 20, E.R. 518 at 720 (citing ER 447 at 0584-86; other footnotes omitted).

On judicial review, Petitioners do not challenge the Commission’s conclusions that installation of fish passage facilities at the Soda Springs dam will adequately protect fish passage and that removal of the dam, and consequent loss of power benefits, would not be in the public interest.  Nor do Petitioners challenge the EIS findings upon which FERC’s ruling is based.  Accordingly, the Commission’s determination as to the retention of the dam should be summarily affirmed.
  

II.
THE FEDERAL POWER ACT DOES NOT AUTHORIZE REVIEW OF THE FOREST SERVICE’S INTERNAL PROCEDURES.


Petitioners assert that the Forest Service wrongfully denied Petitioners the right to appeal its rulings administratively or, alternatively, the opportunity to comment.  Br. at 50-57.  The Court lacks jurisdiction to consider this contention.


Petitioners base their claim that the Court has jurisdiction over this matter solely on FPA § 313(b).  Br. at 1-2.  That provision does not govern judicial review of the Forest Service’s internal procedures.  See 16 U.S.C. § 825l(b) (prescribing procedures for review of FERC orders).

CONCLUSION


For the foregoing reasons, the Commission’s determination to retain the Soda Springs dam should be summarily affirmed, and Petitioners’ challenge to the Forest Service’s implementation of its internal administrative procedures should be dismissed for lack of jurisdiction.  
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� Unless otherwise indicated, all of the decisions cited from the FERC Reports are captioned PacifiCorp.  The symbol “P” denotes the internal paragraph number within the FERC order.  All citations to the record, including the orders, are cited by their certified index numbers and their page numbers in Petitioners’ excerpts of record. 





� The EIS recommended the “Staff Alternative,” E.R. 447 at 0558, which, for purposes of Soda Springs dam, was equivalent to the “Settlement Agreement.”  Id. at 0583.  The Settlement Agreement, in turn, proposed the fish-passage facilities described above.  Id. at 0584.


� Also undisputed is the Commission’s exercise of discretion in a closely related area.  FPA § 4(e) directs FERC to determine whether “the license will not interfere or be inconsistent with the purpose for which the reservation was created or acquired[.]”  16 U.S.C. § 797(e).  The Licensing Order determined that the project, including the Soda Springs dam, would “not interfere or be inconsistent with the purposes for which the Umpqua National Forest” was created.  Licensing Order, 105 FERC ¶ 61,237 P 64, E.R. 486 at 0672-73.  Petitioners did not dispute this finding below and do not challenge it on brief.








