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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Jon Wellinghoff, Chairman;

                                        Philip D. Moeller, John R. Norris,

                                        and Cheryl A. LaFleur.  
	DC Energy, LLC 
DC Energy Mid-Atlantic, LLC

          v.

PJM Interconnection, L.L.C.
	Docket No.
	EL12-8-000


ORDER DENYING COMPLAINT
(Issued March 9, 2012)

1. On October 27, 2011, pursuant to section 206 of the Federal Power Act (FPA),
 DC Energy, LLC (DC Energy) and DC Energy Mid-Atlantic, LLC (DCE Mid-Atlantic) (collectively, Complainants) filed a complaint (Complaint) against PJM Interconnection, L.L.C. (PJM).  Complainants oppose PJM’s plan to retroactively bill them for balancing operating reserve charges (deviation charges) that were allegedly inappropriately avoided by characterizing certain transactions between DC Energy and DCE Mid-Atlantic as internal bilateral transactions (IBTs) to be reported to PJM pursuant to section 1.7.10 of the PJM Open Access Transmission Tariff (Tariff).
  Complainants request that the Commission either issue an order rejecting PJM’s proposal or grant a permanent waiver of any rebilling or associated payment requirements.  If the Commission does not do either, Complainants request that the Commission set the issues in this proceeding for hearing and hold the hearing in abeyance pending proceedings before a settlement judge to determine whether expedient resolution of the matter is feasible.  As discussed below, the Commission will deny the Complaint. 
I. Background
2. DC Energy and DCE Mid-Atlantic are Delaware limited liability companies that operate under Commission-approved market-based rate tariffs, sell and buy electricity at wholesale, engage in transactions in PJM’s Interchange Energy Market,
 and buy and sell financial transmission rights (FTRs).
  The companies state that they are affiliated but are separate corporate entities with separate financing and different market positions and liabilities.
 
3. In the PJM energy market and under the Tariff, deviations between day-ahead increment offers (INCs)
 and decrement bids (DECs)
 and real-time generation and load create imbalances which are subject to deviation charges;
 INCs and DECs are virtual bids made in the day-ahead market.  Under section 1.7.10(a)(i) of the Tariff, market participants separately “may enter into bilateral contracts for the purchase or sale of electric energy to or from each other or any other entity” and report these bilateral contracts, or IBTs, to PJM.  These bilateral contracts can result in offsetting imbalances, i.e., offsetting the imbalances caused by the INCs and DECs, which in turn means that deviation charges would not be charged.  In other words, the bilateral contracts help market participants avoid the deviation charges associated with these imbalances.  These IBTs are considered “non-pool” transactions, meaning that they take place outside of the PJM Interchange Exchange Market.  PJMSettlement, Inc. (PJMSettlement)
 is not counterparty to these transactions, and title to the energy passes directly from the seller to the buyer.  In contrast, in the PJM Interchange Energy Market, market participants purchase and sell energy within the PJM pool.  PJMSettlement is counterparty to each transaction, and title passes first from the seller to PJMSettlement and then from PJMSettlement to the buyer.  
4. On December 2, 2008, PJM made a filing with the Commission proposing clarifications to reduce credit risk exposure to PJM members.
  PJM stated in its filing that it was proposing a number of revisions to section 1.7.10 of Attachment K-Appendix of the Tariff and Operating Agreement in order to clarify “that bilateral transactions are separate from the other transactions taking place in the PJM Interchange Energy Market” and “that such agreed bilateral transactions are for the physical transfer of energy strictly between two market participants.”
  Among other proposed changes, PJM at that time amended section 1.7.10(a)(i) to explicitly provide, as it still does currently, that:  “[s]uch bilateral contracts shall be for the physical transfer of energy to or from a Market Participant and shall be reported to and coordinated with the Office of the Interconnection in accordance with this Schedule and pursuant to the LLC’s rules relating to its eSchedules and Enhanced Energy Scheduler tools.”
  PJM also added section 1.7.10(a)(vi) at that time, which is still reflected in the current version of the Tariff: “Bilateral contracts that do not contemplate the physical transfer of energy to or from a Market Participant are not subject to this Schedule, shall not be reported to and coordinated with the Office of the Interconnection, and shall not in any way constitute a transaction in the PJM Interchange Energy Market.”
  
5. On October 26, 2011, in Docket No. ER12-195-000, PJM filed a request for limited waiver of certain sections of the Tariff and Operating Agreement to suspend rebilling and associated payment obligations for the time period July 2009 to July 2011 pending the issuance of a Commission order on the substantive issues raised in this Complaint proceeding.  On November 4, 2011, the Commission issued an order granting PJM’s request for waiver until the Commission’s proceedings on the Complaint are final, including rehearing if applicable.

II. Complaint

A. Summary of Complaint 
6. Complainants state that they entered into numerous IBTs with each other between May 2006 and July 2011 in order to capture small incremental margins associated with “restoring energy flow” missing from the day-ahead market schedules but occurring in real-time.
  Complainants explain that DC Energy observed systematic divergences between day-ahead and real-time flows within PJM load zones.
  In order to address this divergence, Complainants state that (i) DC Mid-Atlantic placed virtual load bids for the specific load missing in the day-ahead market, (ii) DC Energy placed virtual supply offers for the specific supply resource missing in the day-ahead market, and then (iii) DC Energy and DCE Mid-Atlantic entered into a real-time IBT in the form of a bilateral agreement for the physical transfer of energy in PJM with each other.
  Complainants state that these IBTs were in the form of confirmations pursuant to a standard Power Annex of an International Swaps and Derivatives Association (ISDA) agreement, and delivery was accomplished by submitting a schedule to PJM in the eSchedule tool.
    
7. Complainants state that before they engaged in their first IBT transaction in May 2006, they had various discussions with PJM staff and sent a letter to PJM to confirm Complainants’ understanding of the Tariff, explain why its proposed transactions were Tariff-compliant, and invite any questions or concerns (April 2006 Letter).
  Complainants state that they continued submitting IBT eSchedules until July 2011, when PJM contacted them to discuss the transactions.  On October 20, 2011, PJM notified Complainants by letter (October 2011 Letter) that PJM had found that their IBTs did not qualify for reporting in eSchedules under section 1.7.10(a) of the Tariff because they did not contemplate the physical transfer of energy, and therefore PJM would make billing adjustments pursuant to its Tariff to properly charge Complainants for deviation charges starting in July 2009.
  
B. Request for an Order Rejecting PJM’s Plan to Retroactively Rebill
8. In the Complaint, Complainants request that the Commission issue an order rejecting PJM’s plan to “unwind” certain of Complainants’ IBTs, perform energy resettlements, and rebill deviation charges and find that Complainants have complied with all IBT requirements.
  Complainants assert that they have complied with all Tariff requirements applicable to IBTs.
  
9. Complainants assert that the term “contemplate the physical transfer of energy” found in section 1.7.10 of the Tariff is ambiguous and that the definition of “physical” is subject to multiple reasonable interpretations.
  Complainants assert that their use of IBTs is consistent with common usage of the term in the industry because (i) the transactions contemplate physical transfer by causing redispatch, since virtual transactions result in commitment and redispatch of generators that affects a physical transfer; (ii) in sophisticated centralized markets like those operated by PJM, merely scheduling energy results in a physical transfer of energy; and (iii) the IBTs are in the form of confirmations pursuant to an ISDA Master Agreement and Power Annex that provide for the physical delivery of energy in PJM.
  Complainants explain that the fact that PJM imposes deviation charges on parties engaged in virtual transactions reflects PJM’s recognition that virtual transactions cause redispatch of generation.
  On the second point, the McNamara Affidavit to the Complaint explains that “[a]ny scheduling activity in the Real Time Market necessarily has the potential to affect physical power flows and in so doing must be described as a physical transaction.  Hence the Companies’ Internal Bilateral Transactions constitute physical transactions…The Day Ahead market is a forward market…[a]s such, the Day Ahead market is a physical market with physical transactions.”
  Complainants assert that, given the structure of the PJM market, the delivery or transfer of power through a mutually agreed eSchedule process is the entirety of the obligation to satisfy the requirements for physical delivery of power.
  With respect to the third point, Complainants explain that the confirmations are specifically designed to transfer physical electric energy and contain provisions governing delivery and receipt of electricity and obligations related to title, indemnity and transmission/scheduling of electricity, as applicable.
  
10. Complainants assert that the 2008 Credit Risk Filing was intended to clarify PJM’s existing procedures, and at no point did PJM suggest that it was revising its procedures to prohibit parties to virtual transactions from using IBTs to provide for physical transfers of energy or eliminate deviation charges.
  Complainants emphasize that, in the 2008 Credit Risk Filing, PJM continued to rely on the same undefined term, “contemplate the physical transfer of energy,” that was used in the 2006 Tariff.  

11. Complainants contend that the course of performance by PJM and Complainants over the last five years demonstrates that the IBTs comply with the tariff requirements, specifically including the “contemplation of the physical transfer of energy” language contained in section 1.7.10.
  Complainants state that over the course of five years they routinely entered into IBTs, eScheduled their IBTs, and paid whatever costs were invoiced by PJM, none of which included deviation charges for the transactions.  
12. Complainants argue that the Tariff does not restrict eScheduling to only certain parties, such as generation owners or load serving entities or non-affiliates.
  To the contrary, Complainants argue that the tariff supports a broad interpretation of “contemplation of physical transfer” that extends beyond generation owners and load serving entities.  Complainants assert that if PJM had intended to prohibit affiliate companies from eScheduling IBTs, the Tariff would have contained an express prohibition.  

13. In addition, Complainants assert that their IBTs are functionally identical to two example IBTs that PJM represented as compliant with the Tariff:  one example highlighted by PJM at an August 3, 2011 meeting between Complainants and PJM (PJM Example IBT)
 and another example IBT contained in PJM training material which is sourced at the Western Hub and delivered to a non-load serving entity power marketer (Western Hub Example IBT).
  
14. Furthermore, Complainants contend that PJM lacks the authority to unwind the IBTs, perform retroactive energy resettlements, and rebill Complainants for deviation charges.  Complainants argue that the 2008 Credit Risk Filing did not place market participants on notice that they could no longer use IBTs to minimize deviation charges and that PJM’s proposed action would violate the filed rate doctrine.
  Complainants state that to retroactively impose deviation charges, PJM would first have to retroactively reject the IBT eSchedules it previously accepted and invoiced, which PJM does not have tariff authority to do under the current circumstances.
  
15. Complainants also state that PJM has not demonstrated why the Complainants’ IBTs should be treated differently from the IBTs of other market participants and that, unless PJM’s proposal is applied to all market participants engaged in IBTs, PJM’s proposal may be unduly discriminatory.
    

16. Complainants assert that without a clear explanation of the characteristics of transactions that qualify for IBT treatment, a substantial amount of market activity will be subject to uncertainty until a Tariff amendment becomes effective.
  Complainants state that this market uncertainty can be avoided if the Commission affirms Complainants’ interpretation of the “contemplate the physical transfer of energy” clause in section 1.7.10.  Complainants further state that if PJM has a compelling reason to change what the Complainants see as its historically acceptable practice, then it should be required to amend the Tariff with notice and on a prospective basis only.
C. Alternative Requests for Waiver and Hearing
17. If the Commission determines that Complainant’s IBTs are not consistent with the Tariff, Complainants request that the Commission waive the application of sections 7.1, 7.1A, 7.3, and 10.4 of the Tariff and sections 14B.1, 14B.2, 15.1, 15.2, and 15.6 of the Operating Agreement for the two-year retroactive period in which PJM has proposed billing adjustments.
  Complainants argue that they acted in good faith by reasonably relying on communications with PJM, guidance and training materials from PJM, and over five years of consistent transaction schedules, accepted eSchedules, and invoicing by PJM.
  Complainants further argue that waiver will remedy a concrete problem by resolving how IBT requirements are to be interpreted, is of limited scope because it only applies to the retroactive period and Complainants’ transactions, and will not harm third parties because the IBTs have actually provided benefits to the marketplace by reducing overall operating reserves that PJM was required to commit and dispatch and by improving market convergence.
  

18. Complainants assert that the Commission has a policy against retroactive rebilling where market participants have reasonably relied on RTO representations, as Complainants have here.
  Complainants state that it would also be unfair and inequitable to retroactively subject them to deviation charges since they cannot revisit their economic decisions or alter their conduct.
  Complainants state that they not only relied on PJM’s prior communications, but on PJM’s acceptance of their IBTs since 2008, and that had they received adequate notice that their IBTs did not qualify for waiver of deviation charges, they would not have continued to engage in the IBT-balanced virtual transactions or would have structured them differently.  Complainants argue that additional factors weigh in favor of declining to allow PJM to retroactively rebill, including that the transactions furthered the Commission’s price convergence policy objective, no other market participant was harmed by the transactions, rebilling would be unduly discriminatory against the Complainants, and not granting waiver may cause upheaval in the market because Complainants may liquidate positions in the energy and FTR markets.
  The Stevens Affidavit also states that rebilling would cause an unfair windfall to other market participants that already received the benefits of convergence provided by Complainants’ transactions.

19. If the Commission does not grant waiver, Complainants request that the Commission direct PJM to conduct a PJM-wide investigation to identify all non-compliant IBTs.
  Complainants state that the Commission should require PJM to specifically identify criteria that define acceptable IBTs, examine and apply those criteria to every IBT entered into by a generation owner, load serving entity, or power marketer on a not unduly discriminatory or preferential basis, retroactively rebill those market participants for every non-compliant IBT, and identify pursuant to the Tariff how and to which market participants the collected revenue will be allocated.

20. If the Commission decides that PJM’s Tariff interpretation should be applied retroactively, Complainants request that the Commission set the case for hearing, hold the hearing in abeyance and direct the case for settlement judge procedures to determine if an expedient resolution of the case is feasible.
  Complainants state that among other issues that should be considered in settlement discussions and/or hearing is how to structure a just and reasonable remedy or payment.  

III. Notice and Responsive Pleadings
21. Notice of the Complaint was published in the Federal Register, 76 Fed. Reg. 68,745 (2011), with protests and interventions due on or before November 16, 2011.  On November 8, 2011, PJM filed a motion for extension of time to file an answer and for expedited action on the motion.  On November 10, 2011, the Commission issued a notice granting an extension of time for filing motions to intervene and answers to the Complaint to and including December 2, 2011.  

22. Timely motions to intervene were filed by Exelon Corporation; The Dayton Power and Light Company; Old Dominion Electric Cooperative; West Oaks Energy LLC; American Electric Power Service Corporation; Duke Energy Corporation; PPL EnergyPlus, LLC; Monitoring Analytics, LLC; Constellation Energy Commodities Group, Inc. and Constellation NewEnergy, Inc.; FirstEnergy Companies;
 Dominion Resources Services, Inc.; Integrys Energy Services Inc.; Brookfield Energy Marketing LP; and American Municipal Power, Inc.  Scylla Energy (Scylla), Dynegy Power Marketing, LLC (Dynegy), and PJM Industrial Customer Coalition (PJMICC) each filed a motion to intervene and comments.  The Independent Market Monitor for PJM (Market Monitor) filed a protest.
23. On November 14, 2011, Complainants filed an errata to the Complaint.

24. On December 2, 2011, PJM filed an answer to the Complaint.  On December 16, 2011, Complainants filed an answer to PJM’s answer.
25. On December 5, 2011, the PSEG Companies filed a motion to intervene out-of-time.

26. On December 16, 2011, PJM filed an answer to Scylla’s comments.  On December 18, 2011, Scylla filed an answer to PJM’s answer.  On January 3, 2012, PJM filed an answer to Complainants’ and Scylla’s answers.
A. PJM’s Answer to the Complaint
27. As an initial matter, PJM states that a single issue is presented to the Commission: whether Complainants’ IBTs satisfy the “contemplate the physical transfer of energy” requirement under section 1.7.10 of Attachment K-Appendix of the Tariff and Schedule 1 of the Operating Agreement.
  PJM explains that, if the IBTs do not meet this requirement, then they are ineligible for reporting under PJM’s eSchedules tracking system and may not serve as a mechanism to avoid deviation charges associated with real-time imbalances resulting from Complainants’ INCs and DECs.  

28. PJM explains that market participants are responsible for the costs associated with real-time imbalances resulting from day-ahead INCs and DECs because, when a sale or purchase is cleared in the day-ahead market and the generation or load does not materialize in real-time, PJM incurs costs to reconcile the differences, which it then collects through deviation charges.
  PJM states that the Tariff allows market participants to net out real-time imbalances by contracting for the real-time sale or purchase of power outside PJM’s Interchange Energy Market through IBTs; however, section 1.7.10 of the Tariff makes clear that these transactions must contemplate the physical transfer of energy, with specific requirements regarding transfer of title and delivery of power.
  PJM states that Tariff-compliant, physical IBTs actually move power from one location to another with network transmission services charges for the load that is eventually served.
  PJM explains that the physicality and title requirements provide a measure of protection that actual generation and load are available to remedy imbalances.

29. However, PJM claims that Complainants’ IBTs are purely financial swap transactions involving no physical transfer of energy between the contracting parties.
  PJM states that neither DC Energy nor DCE Mid-Atlantic owns generation resources, is a load-serving entity, or acted as a marketer-intermediary by contracting with entities that do own generation or have load-serving or other physical obligations.  PJM states that, under the Complainants’ IBTs, neither company acquired title to physical energy, there was no physical tender or delivery of power by either of the counterparties, and performance of their financial obligations entailed no incurrence of network transmission charges and no reservations for point to point capacity.
  Rather, PJM explains that Complainants engaged in “virtual” transactions, which served merely to transfer each affiliate’s financial liabilities, with no associated transmission service being utilized or paid for, and no physical energy being delivered by the seller to a buyer.
  
30. PJM states that, because Complainants’ IBTs did not meet the requirements under section 1.7.10, they should not have been reported to PJM’s eSchedules tracking system.  To reverse the financial impact caused by this improper reporting, PJM states that the imbalances associated with Complainants’ INCs and DECs must be assessed deviation charges retroactively to July 2009, consistent with the two-year rebilling limitation under section 10.4 of the Tariff and section 15.6 of the Operating Agreement.
  PJM clarifies that it is not seeking to “unwind” Complainants’ IBTs, but is only enforcing its Tariff, which provides that non-physical financial agreements cannot serve to offset real-time imbalances and avoid deviation charges.
  

31. PJM asserts that Complainants attempt to muddle the application of the physical transfer of energy requirement by improperly applying it interchangeably to virtual bids and to IBTs.  However, PJM asserts that the correct focus is not on the virtual transactions in PJM’s markets, but on the financial transactions occurring outside PJM’s markets (that is, the IBTs), which are reported by Complainants in eSchedules and used to offset real-time imbalances.
  PJM asserts that it is immaterial whether the virtual INCs and DECs result in changes to PJM’s dispatch; the Tariff obligation for “contemplate the physical transfer” is a requirement of the IBT in section 1.7.10, not of the INC and DEC (which are not addressed in section 1.7.10).  PJM states that, in a similar attempt to obfuscate, the Complaint uses the term “transactions” to collectively describe the virtual INCs and DECs and the IBTs, and then claims that there is a physical transfer associated with the “transactions,” as if the virtual INCs/DECs were not distinct from the IBTs.  

32. PJM also argues that Complainants try to confuse matters by arguing that the physicality requirement is met by Complainants’ use of the ISDA Master Agreement and Power Annex confirmations.  PJM argues that the ISDA Master Agreement and Power Annex confirmations do not require physical transfers, either by the seller or buyer, and that nowhere do Complainants assert that they actually used physical tenders and receipts to net real-time imbalances or scheduled and paid for transmission service in connection with the obligations assumed in the IBTs.
33. PJM asserts that Complainants’ July 29, 2011 presentation to PJM tellingly describes IBTs as contractual tools to facilitate “financial” settlement of “a counterparty swap transaction.”
  PJM states that the diagrams also represent the IBT itself as a “financial” instrument used to transfer payment obligations between the two affiliates.  PJM argues that this representation comports with Dr. Stevens’ concession that the purpose of the IBTs was only to allow Complainants to “transfer the responsibility of paying PJM for the energy and/or the right to be paid by PJM for the energy delivered to PJM.”
  
34. PJM contends that the PJM Example IBT and Western Hub Example IBT do not support Complainants’ argument that financial IBTs may be reported to eSchedules to settle real-time imbalances because each example refers to physical transfers of energy.
  With respect to the PJM Example IBT, PJM explains that the physical generation and load is explicitly depicted in the example, and the depicted IBT is not identified as a financial swap.  Therefore, PJM states that the example cannot be presumed to be anything other than an agreement affecting a physical transfer of energy from generator to load.
  With respect to the Western Hub Example IBT, PJM explains that the example refers to the transfer of title to energy by seller to buyer, an inherently physical construct, and therefore there is no basis to argue that financial swaps are somehow captured within the intended scope of the example.
  PJM asserts that, ultimately, its Tariff and Operating Agreement are controlling and any different understanding that might arguably be gleaned from its training materials cannot excuse an obvious Tariff violation.

35. PJM asserts that the 2008 Credit Risk Filing was not limited to credit matters and also included IBT title matters.  PJM explains that the 2008 Credit Risk Filing (i) set forth requirements governing title transfer for energy subject to bilateral transactions;   (ii) confirmed that PJM is not a party to the bilateral transactions and that PJM members are not responsible for defaults associated with bilateral transactions; and (iii) clarified that the use of eSchedules is available to market participants only to inform PJM of bilateral transactions for the purchase and sale of physical energy between two market participants.
  
36. PJM asserts that its currently effective Tariff is not ambiguous, and that any alleged ambiguity was resolved by the 2008 Credit Risk Filing.
  PJM explains that the 2008 Credit Risk Filing added five new paragraphs and six specific references to the physicality requirement.  PJM states that, prior to the 2008 Credit Risk Filing, the Tariff provided that physical IBTs “shall be reported,” but did not expressly preclude reporting of non-physical IBTs.  PJM states that the 2008 Credit Risk Filing eliminated any uncertainty by explicitly precluding reporting of non-physical IBTs.    
37. PJM contends that no course of conduct inferences can be drawn from PJM’s acceptance of Complainants’ eSchedules because PJM was not aware that Complainants were reporting non-compliant IBTs.
  PJM states that, when a market participant submits an eSchedule, a message appears requiring acknowledgement of the requirements in section 1.7.10 of the Operating Agreement, and PJM is entitled to rely upon this representation.
  PJM argues that Complainants’ 2006 Letter did not put PJM on notice of the specific nature of Complainants’ IBTs because it contained only general description of the transactions and nothing in the letter indicated that Complainants were raising Tariff compliance concerns.  PJM states that, if Complainants desired guidance on the propriety of the transactions, the proper vehicle would have been to submit a request through PJM’s Advisory Opinion Procedures.  PJM asserts that it had no obligation to respond to Complainants’ April 2006 Letter and its silence in this context cannot possibly be viewed as acquiescence.  PJM states that, upon learning of the use of non-physical IBTs in June 2011, PJM notified the appropriate market participants of PJM’s concerns.
  
38. PJM responds to Complainants’ argument that rebilling would violate Commission precedent and the filed rate doctrine by arguing that PJM has never interpreted its Tariff as authorizing the use of financial swaps to settle real-time imbalances and that the Federal Power Act, the Tariff, and Commission precedent compel rebilling.
  PJM asserts that absent rebilling, the burden of deviation charges would fall disproportionately on other market participants and confer an unwarranted preference on Complainants and similarly-situated entities.  PJM also asserts that Complainants’ claims of market benefits as a result of their IBTs are unsupported, and only the INCs and DECs, not the IBTs, contribute to price convergence because the IBTs do not affect energy flows in the day-ahead or real-time market.
  
39. PJM responds to Complainants’ suggestion of undue discrimination by arguing that it has not singled out Complainants, but rather is actively addressing similar instances involving non-physical IBTs.
  PJM disagrees with Complainants’ assertion that rebilling will result in “windfalls” for other market participants because other market participants were overcharged as a result of Complainants’ improperly reported IBTs and rebilling will ensure the correct allocation of deviation charges.
  PJM also disagrees with Complainants’ claim that no harm has resulted from its behavior, arguing that other market participants have been harmed by being disproportionately burdened with deviation charges.  Finally, PJM argues that market certainty is best promoted through rigorous, consistent, and uniform enforcement of the rules and policies in the Tariff.
B. Comments and Protests
40. In its protest, the Market Monitor asserts that Complainants fail to demonstrate that its IBTs meet the “contemplate the physical transfer of energy” criterion of section 1.7.10.  The Market Monitor asserts that neither DC Energy nor DCE Mid-Atlantic has delivered electric power in connection with its IBTs or has had physical supply or physical load in PJM.
  The Market Monitor states that Complainants’ IBTs are exactly equal and offsetting obligations which present no prospect of a physical transfer of power, which the Market Monitor argues that Complainants essentially admit when they describe their IBTs as an exchange of “the responsibility of paying PJM for the energy and/or the right to be paid by PJM for the energy delivered to PJM.”
  

41. The Market Monitor argues that Complainants have not shown that the phrase “contemplate the physical transfer of energy” is ambiguous or that there is need for additional definition.
  In addition, the Market Monitor argues that the PJM training materials do not provide support for Complainants’ position because they assume the validity of IBTs reported into its markets, including the physicality requirement.  The Market Monitor rejects the argument set forth in the McNamara Affidavit that any scheduling activity in the real-time market or any transaction that could result in a change in the physical commitment and/or dispatch of the system can be defined as “physical,” and explains that IBTs in fact do not change scheduling activity and have no impact on the physical commitment and/or dispatch of the system.
  The Market Monitor asserts that McNamara avoids the actual issue, which is whether the IBTs meet the requirement that they “contemplate the physical transfer of energy” such that they can be reported to PJM in the first place.

42. The Market Monitor disagrees with Complainants’ suggestion that their use of section 1.7.10 is widespread among other market participants.
  The Market Monitor explains that PJM and the Market Monitor have reviewed market activity for the relevant time period and identified two other parties engaging in a pattern of behavior similar to the Complainants.  The Market Monitor states that it contacted each market participant, who promptly agreed to stop using section 1.7.10 and agreed to pay deviation charges for past IBTs. 
43. The Market Monitor argues that Complainants have not met the requirements for waiver of the Tariff’s rebilling provision.
  First, the Market Monitor asserts that Complainants have not shown that they acted in good faith, and that the communications actually show that Complainants were concerned enough about the nature of the transactions to make inquiries and had actual notice that the activity could at least appear improper, but failed to pose the question to PJM or the Market Monitor that needed answering, i.e., whether their IBTs should be reported under section 1.7.10.
  The Market Monitor also asserts that the PJM training materials do not indicate that PJM accepts non-physical IBTs, and disagrees with Complainants that either PJM staff or Market Monitor staff has the authority to excuse behavior that violates the Tariff.  Second, the Market Monitor contends that waiver would unfairly harm third parties by shifting costs appropriately borne by Complainants onto others.  
44. Finally, the Market Monitor contends that the disputed matter before the Commission can be resolved on the pleadings.  However, if the Commission sets the matter for hearing or settlement, the Market Monitor states that the scope of inquiry should be broader than the limited rebilling addressed in the Complaint, and should consider, at a minimum, whether (i) rebilling is appropriate for all amounts improperly received by Complainants since 2006, and (ii) Complainants’ conduct warrants additional remediation.  
45. In its comments, Scylla states that it is similarly situated to the Complainants and supports the Complaint and requests for relief.  Scylla asserts that its IBTs have complied with all Tariff requirements applicable to IBTs, including the physicality requirement, and that PJM’s course of performance supports this assertion.  Scylla argues that PJM’s plan to unwind IBTs, perform retroactive resettlements, and rebill would retroactively place in force a tariff provision that was not in effect during the relative time periods and would violate PJM’s Tariff and the FPA.  Scylla asserts that PJM’s new IBT practice amounts to a significant reinterpretation of the Tariff with a significant impact on rates, and PJM cannot reinterpret provisions without adequate notice and filing under FPA section 205. 
46. If the Commission agrees with PJM’s interpretation on a retroactive basis, then Scylla adopts the Complainants’ arguments regarding waiver and requests waiver of the resettlement and rebilling requirement.  Scylla states that unwinding the transactions will harm Scylla and create an unfair windfall to others.  If the Commission does not grant waiver, then Scylla supports Complainants’ request that the Commission institute a PJM-wide investigation to ensure that PJM’s new interpretation of the Tariff is applied to all market participants in a not unduly discriminatory manner and that PJM be required to publicly identify all such market participants, quantify their activities and the impact of PJM’s action on each market participant.
47. Dynegy supports the Complaint and asserts that it would be inequitable to subject the Complainants and any other market participants to retroactively applied IBT-related deviation charges based on a new or not reasonably known Tariff interpretation.  Dynegy asserts that retroactive resettlements and rebillings have a chilling effect on market participants’ willingness to participate in the market, which can harm liquidity and efficient pricing.  
48. PJMICC takes no position on the validity of the Complaint, but submits that, to the extent that a market participant reasonably relies on a good faith interpretation of an ambiguous tariff provision, the public interest is not well-served if that market participant is then exposed to an extended period of billing adjustments.  PJMICC expresses concern that increased risk of billing adjustments under such circumstances could unreasonably escalate the risk of participating in organized markets, the cost of which would be borne by customers.  PJMICC states that, if the Commission finds that Complainants’ interpretation of the Tariff provision is reasonable, neither Complainants nor any other similarly situated market participants should be exposed to retroactive billing adjustments. 
C. Complainants’ Answer to Answer and to Protest
49. In their answer to PJM’s answer and the Market Monitor’s protest, Complainants respond to the argument that they engaged in purely financial swaps by arguing that they, in fact, engaged in bilateral purchases and sales for the physical delivery of electricity pursuant to the industry-standard ISDA Master Agreement and Power Annex.  Complainants explain that the ISDA Agreement with a Power Annex is specifically designed to transfer physical electric energy and governs delivery of electricity, receipt of electricity, and obligations related to the electricity prior to and following delivery, title, indemnity, and transmission/scheduling of such electricity.
  The Stevens Affidavit to the answer explains that the Power Annex requires physical settlement and that, “[i]n PJM, because of the central counterparty construct, counterparties do not transfer such electricity via direct injection/withdrawal, or point to point transmission service from injection location to withdrawal location, but instead submit an eSchedule to PJM to reflect the bilateral physical delivery (or transfer) and to utilize the balancing market to effect sales or purchases within PJM.”
  Complainants argue that, if this common form of bilateral wholesale power contract is deemed a purely financial swap, then the whole market would be subject to regulatory and jurisdictional uncertainty.

50. Complainants assert that PJM and the Market Monitor erroneously read requirements into the Tariff that do not exist, including a transmission service requirement, a requirement that IBTs must have either a load-serving entity or a generator as a transacting party, and a prohibition on IBTs between affiliates.  Complainants also support their claim that transmission service is not required by arguing that section 1.7.10 of the Tariff allows an IBT buyer either to transmit the purchased energy or sell the energy to PJM at the point of the IBT purchase.  They argue the Western Hub Example IBT shows that IBTs at hubs do not require the scheduling of transmission service.  They further argue that in PJM, only internal load or exports pay demand charges associated with transmission.
   Complainants reiterate that their IBTs satisfy the requirements of section 1.7.10 both before and after the 2008 Credit Risk Filing and that the 2008 Credit Risk Filing did not focus on revising the IBT Tariff provisions, but rather was designed to implement credit reforms.
51. In addition, Complainants argue that PJM and the Market Monitor fail to address Complainant’s undue discrimination claim by failing to articulate the types of IBTs that they believe are permitted and to address the substantial evidence that Complainants’ IBTs are indistinguishable from IBTs used by other market participants and from PJM’s examples of Tariff-compliant IBTs, including the Western Hub Example IBT.  Complainants assert that use of IBTs to avoid deviation charges is widespread among market participants, and that contrary to PJM’s suggestion that netting deviation charges is problematic, the key reason that any market participant submits an IBT through eSchedules is to minimize deviation charges or otherwise balance its portfolio.
  
52. Complainants respond to PJM’s and the Market Monitor’s assertions that they have not demonstrated reasonable reliance on PJM representations by arguing that the April 2006 Letter gave clear notice of the structure of the IBTs.
  Complainants respond to PJM’s suggestion that they should have submitted a request through PJM’s Advisory Opinion Procedures by arguing that neither PJM nor the Market Monitor suggested this process at the time and that the Advisory Opinion Procedures do not state that they are the exclusive means by which to get an answer from PJM and do not prohibit communication with PJM staff outside the process.
  Complainants also argue that the training materials upon which Complainants relied were not stale, but were still posted on the PJM website as of the date of the Complaint.
  Finally, Complainants assert that the eSchedules message prompt merely refers market participants back to the Tariff, with which Complainants believed they were compliant.
  
53. Complainants reiterate that its IBTs produced price convergence benefits.
  Complainants argue that cases cited by PJM do not “compel” rebilling in this proceeding because in this case, PJM is revising its interpretation of a longstanding tariff provision, not correcting a mistake.
  Complainants also reiterate that PJM lacks authority under the Tariff to reject eScheduled IBTs.
D. PJM’s Dec. 16, 2011 Answer to Scylla’s Comments
54. In its answer to Scylla’s comments, PJM asserts that Scylla’s case, in which that company simply established two billing sub-accounts, demonstrates how fictitious IBTs can be used to circumvent deviation charges by effecting mere accounting entries, instead of reflecting an underlying physical transfer of actual electricity.  PJM also explains that deviation charges are assessed proportionately across all generation and load deviations, and therefore other market participants have been disproportionately burdened with the costs of improperly avoided deviation charges, which rebilling would partly remedy.
E. Scylla’s Answer to PJM’s Comments

55. In its answer to PJM’s comments, Scylla claims that PJM is contradicting itself by, on the one hand, asserting that the Tariff is not ambiguous, but, on the other hand, acknowledging that it has contacted multiple market participants to address what clearly must have been ambiguous to those entities and has issued an “Issue Charge – Problem/Opportunity Statement” (Problem Statement) regarding IBTs.  Scylla argues that PJM has not fully disclosed the facts of its contacts with other market participants, and therefore DC Energy and Scylla only have a limited ability to address PJM’s assertions.  

56. Scylla responds to PJM’s assertion that transmission service was not associated with Complainants’ IBTs by arguing that transmission service cannot possibly be the prerequisite to the definition of “physical” because, if it were, there might be many other unidentified market participants who would also be non-compliant under PJM’s new interpretation and this would require PJM to effectively undo many transactions in the market.  Scylla responds to PJM’s assertion that physical IBTs “actually move power from one location to another with network transmission services charges for the load that is eventually served” by arguing that IBTs do not actually “move” electricity or change delivery commitment, dispatch, or prices, and that this is reflected by PJM’s invitation for these transactions to be entered on PJM’s reporting and scheduling system one to three days after the flow of power.  Scylla contends that PJM does not demonstrate how Complainants’ IBTs are any less physical than the myriad transactions that PJM does not appear to be pursuing.  Finally, Scylla argues that it would be unfair to apply PJM’s unfiled, non-Tariff interpretations against parties as if they were a written, effective component of PJM’s Tariff.
F. PJM’s Answer to Complainants’ and Scylla’s Answers

57. In its answer, PJM states that it has identified only five market participants who reported purely financial IBTs to offset real-time imbalances associated with “virtual trades” in PJM’s day-ahead energy market.  PJM notes that only three distinct corporate entities are actually involved—DC Energy, Scylla, and an entity that has not intervened in this proceeding.  PJM states that the unnamed entity and DC Energy each created a wholly owned subsidiary to engage in the bilateral trades, while Scylla undertook trades with itself via the creation of two sub-accounts.  PJM further states that the unnamed entity and its affiliate agreed to rebilling and expressly acknowledged that their reported IBTs were contrary to the terms of the Tariff.  PJM confirms that it provided the same notification to these market participants and advised them of its intent to rebill for improperly avoided deviation charges.  PJM disputes Scylla’s and Complainants’ claims of widespread use of non-compliant IBTs, but asserts that, in any event, resolution of the Complaint does not turn on how other market participants may have violated section 1.7.10 of the Tariff.  
IV. Discussion

A. Procedural Matters

58. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
 the timely, unopposed motions to intervene serve to make the entities that filed them parties to this proceeding.
59. Pursuant to Rule 214(d) of the Commission’s Rules of Practice and Procedure,
 the Commission will grant the PSEG Companies’ late-filed motion to intervene given their interest in the proceeding, the early stage of the proceeding, and the absence of undue prejudice or delay.

60. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure
 prohibits an answer to a protest or to an answer unless otherwise ordered by the decisional authority.  We will accept the answers filed by Complainants, PJM, and Scylla because they have aided us in our decision-making.

B. Substantive Matters

61. We find that Complainants’ IBTs do not satisfy the requirement of section 1.7.10 that they “contemplate the physical transfer of energy” in order to be reported to PJM pursuant to that section of the Tariff, and therefore it is appropriate for PJM to retroactively bill Complainants for deviation charges for the period July 2009 to July 2011.
  We also find that PJM’s plan to rebill Complainants for these IBTs does not amount to undue discrimination.  Accordingly, we deny the Complaint, as discussed below. 
1. Physicality Requirement Under Section 1.7.10 
62. To resolve this dispute, we must first look at the language of section 1.7.10 of the Tariff, specifically its phrase “contemplates the physical transfer of energy.”  In brief, Complainants assert that (i) section 1.7.10 does not clearly limit its use to physical IBTs but is ambiguous enough as to authorize the reporting of financial IBTs, and (ii) in any event, Complainants’ IBTs satisfy the “physicality” requirement.  Complainants also argue that they relied on PJM’s course of performance (including PJM’s responses to their questions and PJM’s training materials) in accepting their reporting of IBTs via section 1.7.10.  Finally, Complainants maintain that PJM is engaging in undue discrimination by distinguishing between their IBTs and those of others, such as generators, load serving entities, and non-affiliates.

63. Section 1.7.10 of the Tariff currently (and during the two-year rebilling period) provides that “[i]n addition to transactions in the PJM Interchange Energy Market, Market Participants may enter into bilateral contracts for the purchase or sale of electric energy to or from each other or any other entity…Such bilateral contracts shall be for the physical transfer of energy to or from a Market Participant and shall be reported to and coordinated with the Office of the Interconnection….”
  Furthermore, “[b]ilateral contracts that do not contemplate the physical transfer of energy to or from a Market Participant are not subject to this Schedule, shall not be reported to and coordinated with the Office of the Interconnection, and shall not in any way constitute a transaction in the PJM Interchange Energy Market.”
   
64. To understand section 1.7.10’s physicality requirement, we must examine the reason for deviation charges and why some market participants are not required to pay them.  Deviations between day-ahead INCs and DECs and real-time generation and load create imbalances that are subject to deviation charges.  As PJM explains, when a sale or purchase is cleared in the day-ahead market and generation or load does not materialize in real-time, costs are incurred by PJM to reconcile the differences (imbalances or deviations).
  For example, such imbalances or deviations can cause PJM to incur the cost of requesting resources in real-time to start-up, ramp-down, ramp-up, or extend run times on schedules that deviate from the schedules or levels cleared in the day-ahead market.
  The Commission has held that it is appropriate for all market participants with real-time deviations or imbalances from their day-ahead positions to be assessed deviation charges to cover these costs.
  

65. Pursuant to section 1.7.10 of the Tariff, a market participant need not pay such deviation charges if it nets out its real-time imbalances by contracting for the real-time sale or purchase of power outside PJM’s Interchange Energy Market through a bilateral contract (known as an IBT) for the purchase or sale of electric energy.
  PJM explains that, typically, a market participant that reports such an IBT will submit INCs and DECs in the day-ahead market reflecting a transaction, and then the IBT will offset the INCs and DECs in real-time.  Reporting of the IBT serves to represent physical energy injected in real-time to meet the market participant’s obligations arising from its cleared INCs and DECs.
  EScheduling through section 1.7.10 serves a reporting function, which is reflected by the fact that PJM permits any modifications to the schedules from the previous day(s) for these transactions be entered on its reporting and scheduling systems one to three days after the flow of power.
  A deviation charge in this instance would not be necessary because the power that is the subject of the IBT contract has been made available to remedy the imbalances through the bilateral contract, and PJM does not have to incur costs to request replacement resources to meet the real-time needs (that is, no deviations would occur).  Accordingly, the Tariff specifies that these IBTs must “contemplate the physical transfer of energy to or from a Market Participant” in order to be reported under section 1.7.10 and thereby avoid deviation charges.  As PJM explains, this physicality requirement provides a measure of protection that actual generation and load are in fact available to remedy imbalances and prevent deviations.
  When an IBT is reported pursuant to section 1.7.10, PJM expects that electric energy is available to offset the imbalances.  Reporting the IBT informs PJM of the identity of the market participant that holds title to the energy that is placed on the system.
   
66. Thus, while the phrases “for the physical transfer of energy” or “contemplate the physical transfer of energy” are not defined elsewhere in the Tariff, we find that these phrases indicate that, to be properly reported under section 1.7.10, the IBTs must have the potential for a physical transfer of energy to offset the deviation created by transactions in the day-ahead market.  The potential to provide such energy via an IBT is the basis for not charging such market participants deviation charges under section 1.7.10.  The meaning of section 1.7.10 is discernable when viewed in the context of the reasons for deviation charges and for permitting them to be avoided.   
67. In contrast to the intended use of IBTs that do meet the physicality requirement of section 1.7.10, Complainants’ IBTs do not represent electric energy that is available to offset real-time imbalances, and therefore do not “contemplate the physical transfer of energy” and should not have been reported under section 1.7.10.  As discussed below, Complainants’ IBTs merely represent a transfer of financial liabilities, with no intent or prospect of a physical transfer of electric energy, notwithstanding their use of the ISDA Master Agreement and Power Annex.  
68. In Complainants’ pleadings, they acknowledge that DC Energy recognized the opportunity to profit from divergences in day-ahead and real-time flows by creating an affiliate, DCE Mid-Atlantic, so that it could enter into an IBT with DCE Mid-Atlantic and thereby avoid deviation charges.  In order to address systematic divergences between day-ahead and real-time flows within PJM load zones, DCE Mid-Atlantic placed DECs for the load missing in the day-ahead market and DC Energy placed INCs for the supply resource missing in the day-ahead market.
  Then DC Energy and DCE Mid-Atlantic entered into a real-time IBT.
  Complainants maintain that PJM permits generators, load, and others to engage in transactions involving IBTs that result in distortions in day-ahead prices, and that their transactions fundamentally seek to restore these balances by creating the same transactions in reverse.  However, the Stevens Affidavit admits that, without the IBT, DC Energy and DCE Mid-Atlantic would have been subject to deviation charges because they would have to rely on PJM to procure and supply the balancing energy requirement created by DC Energy’s and DCE Mid-Atlantic’s virtual transactions.  
69. PJM and the Market Monitor persuasively explain why Complainants’ IBTs do not contemplate the physical transfer of energy.  Complainants have no capability to handle physical performance, as neither DC Energy nor DCE Mid-Atlantic owns generation resources, is a load-serving entity, or acted as a marketer-intermediary by contracting with entities owning generation or having load-serving or other physical obligations.
  At no point did Complainants acquire title to physical energy, incur any network transmission charges, or make any reservations for point to point transmission capacity.
  Complainants’ IBTs settled financially and were intended to settle financially.
   Complainants contend that their eScheduling of their IBTs results in PJM transferring the real-time market energy from the seller to the buyer, but this cannot be the case because all IBTs, including Tariff-compliant IBTs, are “non-pool” bilateral transactions taking place outside of the PJM Interchange Exchange Market.  The eSchedules tool merely allows market participants to report their IBTs to PJM, but such reporting does not cause PJM itself to actually move any real-time market energy.  Thus, for these reasons, we agree with PJM that “[Complainants’] IBTs move money, not electrons” and may not be used for the purpose of offsetting real-time imbalances.
  

70. We agree with Complainants that section 1.7.10 does not explicitly require that market participants (i) obtain and pay for transmission service, (ii) be either a generator or load serving entity to be a transacting party, or (iii) be non-affiliates.  However, whether transmission capacity was reserved or whether the parties own generation resources or are load serving entities or marketers are factors that are reasonably applied to determine whether a transaction is physical or non-physical in nature.  With respect to affiliates, neither PJM nor the Market Monitor actually claims that affiliates may not enter into IBTs with each other.  The point is that Complainants may not report non-physical IBTs between affiliates under section 1.7.10.    
71. Complainants’ own July 29, 2011 presentation to PJM describing their transactions corroborates the non-physical nature of their IBTs.
  Complainants’ presentation describes IBTs as used for the “spot settlement of a counterparty swap transaction,” and the diagram of DC Energy’s transactions portrays its IBTs as in the “financial” layer.  Further, Complainants own labeling of another diagram portrays “financial swaps” as non-physical transactions.  
72. Complainants argue that their IBTs provided benefits to the market by helping the flows and prices in the day-ahead market converge to the real-time market.
  Complainants’ position is that, taken together, their virtual bids and IBT transactions restored the day-ahead flow that had been missing from the market without creating additional imbalances, and for this reason they should not have to pay deviation charges.  But the possible social and economic value of market convergence is irrelevant to the question of whether Complainants violated section 1.7.10 of the Tariff by reporting IBTs that did not “contemplate the physical transfer of energy.”  The Commission has found that it is appropriate for market participants to pay deviation charges when they have created real-time imbalances.
  Furthermore, Complainants admit that their INCs and DECs caused deviations between day-ahead and real-time.
  Complainants are not excused from paying deviation charges under the Tariff because they “restored the day-ahead flow that had been missing from the market” by reporting non-physical IBTs.  Complainants did not enter into IBTs that would make available the electric energy needed to offset the imbalances, and therefore it is appropriate for PJM to retroactively bill Complainants for deviation charges for the two-year rebilling period.  
73.   In their pleadings, Complainants blur the distinction between virtual transactions (INCs and DECs) and IBTs to make it appear that their IBTs meet the physicality requirement of section 1.7.10.  However, there are distinctions between the two.  Complainants’ INCs and DECs are pool transactions, while their IBTs are non-pool transactions that occur outside the market and to which PJMSettlement is not counterparty.  In addition, that PJM imposes deviation charges on parties engaged in virtual transactions reflects PJM’s recognition that virtual transactions may cause redispatch of generation, whereas IBTs are non-pool transactions that do not affect dispatch.  As discussed below, this distinction is significant because the Tariff obligation for physical transfer contained in section 1.7.10 is a requirement for the IBT, not for the INCs and DECs.  
74. Complainants take issue with PJM’s reference to their IBTs as “purely financial swap transactions,” arguing that, if they were swap transactions, this would create regulatory uncertainty as between this Commission and the Commodity Futures Trading Commission.
  PJM’s characterization of Complainants’ IBTs as “financial swaps” is not determinative of their regulatory status.

2. Ambiguity of Section 1.7.10
75. Complainants assert that the term “contemplate the physical transfer of energy” is subject to multiple reasonable interpretations, and that PJM has not yet defined the term.  Specifically, Complainants assert that, under their interpretation of the Tariff, their IBTs “contemplate the physical transfer of energy” because they cause redispatch; in sophisticated markets like PJM, merely scheduling energy results in a physical transfer of energy; and the IBTs are in the form of an ISDA Master Agreement and Power Annex that provide for the physical delivery of energy.
  
76. As an initial matter, we disagree with Complainants’ interpretation of section 1.7.10; that interpretation is both circular in reasoning and too broad in reach.   According to Complainants, any transaction in the PJM markets would qualify for reporting under section 1.7.10 as a physical transaction simply because PJM markets are physical markets.
  That interpretation of section 1.7.10 would render the requirement that reported IBTs “contemplate the physical transfer of energy” meaningless.  To the contrary, section 1.7.10 is written to exclude certain types of transactions that do not reflect a physical transfer of energy and therefore the intent behind the provision cannot reasonably be to interpret “physical” to encompass every transaction in the PJM markets.  That interpretation would read the physicality requirement out of the Tariff, contrary to well-accepted principles of contract interpretation.
  
77. We also disagree with Complainants’ claim that their IBTs contemplate the physical transfer of energy because they cause redispatch.  As noted earlier, it is important to distinguish between Complainants’ virtual INCs and DECs and their IBTs when discussing the physicality of the IBTs.  The Tariff requires that the “bilateral contracts,” i.e., the IBTs, themselves be “for the physical transfer of energy” in order to be reported under section 1.7.10.
  It is immaterial whether the virtual INCs and DECs – which are not the subject of section 1.7.10 and not reported thereunder -- result in changes to PJM’s dispatch.  We thus agree with PJM that Complainants erroneously conflate their virtual bids and their non-compliant IBTs in order to make it sound as if their IBTs meet the physicality requirement.  Complainants argue that their transactions “contemplate physical transfer by causing redispatch, since virtual transactions result in commitment and redispatch of generators that effects a physical transfer.  That PJM imposes deviation charges on parties engaged in virtual transactions reflects PJM’s recognition that virtual transactions cause redispatch of generation.”
  It is immaterial whether the virtual INCs and DECs in the day-ahead market result in changes to PJM’s dispatch, because the Tariff obligation for physical transfer contained in section 1.7.10 is a requirement for the IBT, not for the INCs and DECs.
  As the Market Monitor explains, IBTs themselves do not result in a change in physical commitment, change scheduling activity, or have an impact on the physical commitment and/or dispatch of the PJM system.
  We therefore disagree with Complainants that their IBTs are of a physical nature because they do not cause redispatch.  
78. Scylla asserts that PJM is incorrect that Tariff-compliant IBTs actually move power from one location to another with network transmission service charges for load that is eventually served.
  We disagree with Scylla.  Tariff-compliant IBTs are contracts between parties that provide for the sale and delivery of electric energy, and thus are representations of a movement of electric energy.  The mere reporting of physical IBTs in eSchedules does not in itself move energy, but allows the IBTs to be used to offset deviations or imbalances that would otherwise result from INCs and DECs in the day-ahead market because they represent a transfer of energy occurring outside the PJM market.  
79. We also disagree with Complainants’ claim that their IBTs “contemplate the physical transfer of energy” because, in PJM markets, merely scheduling energy results in a physical transfer of energy.  It is circular reasoning to say that an IBT is Tariff-compliant simply because Complainants reported it as such by eScheduling the IBT.  As the Market Monitor states, McNamara’s position avoids the actual issue, which is whether the IBTs meet the requirement that they “contemplate the physical transfer of energy” such that they can be reported to PJM in the first place.
  EScheduling an IBT does not automatically make it “for the physical transfer of energy” and does not say anything about the substance of the contract.  In addition, as discussed above, interpreting “physical” as encompassing any transaction in the day-ahead market or any scheduled transaction in the real-time market would render the term meaningless.  
80. Complainants also assert that, for all IBTs, the physical transfer of energy, which involves PJM as an intermediary in every transaction, is a function of the settlement adjustment made by PJM to the counterparties to the IBT.
  Complainants argue that, given the structure of the PJM markets, the delivery or transfer of power through a mutually agreed eSchedule process is the entirety of the obligation to satisfy the requirements for physical delivery of power.
  The Stevens Affidavit attached to Complainants’ Answer states that “because of the central counterparty construct, counterparties do not transfer such electricity via direct injection/withdrawal, or point to point transmission service from injection location to withdrawal location, but instead submit an eSchedule to PJM to reflect the bilateral physical delivery (or transfer) and to utilize the balancing market to effect sales or purchases with PJM.”
  We disagree with Complainants that the central counterparty construct, where PJMSettlement is the counterparty for physical transactions, has any relevance to whether Complainants properly reported their IBTs in eSchedules in reliance on section 1.7.10.  Complainants’ INCs and DECs are distinct from their IBTs, which are non-pool transactions, and the mere act of eScheduling the IBT does not make it a pool transaction.  Therefore PJMSettlement is not counterparty to these transactions.  Furthermore, as discussed above, it would be inconsistent to allow market participants to avoid deviation charges by simply eScheduling any IBT, including one that did not correspond to delivery of electric energy to offset the deviation. 
81. We also disagree with Complainants that their IBTs contemplate the physical transfer of energy because they are in the form of confirmations pursuant to an ISDA Master Agreement and Power Annex.  Complainants assert that these documents are specifically designed to transfer physical electric energy and contain provisions governing delivery and receipt of electricity and obligations related to title, indemnity and transmission or scheduling of electricity, as applicable.
  Complainants argue that their IBTs are settled in the same way as those of generation owners and load serving entities whose IBTs are also based on the ISDA Master Agreement and Power Annex.
  However, the fact that Complainants utilize a standard form agreement that assumes the delivery of physical electric energy does not mean that the eScheduled IBT indeed represents a physical flow which can offset a deviation caused by the market participant.  Complainants’ use of the ISDA Master Agreement and Power Annex merely means that two affiliates (DC Energy and DCE Mid-Atlantic) chose to use a standard form agreement that is generally used for power transactions to represent their transactions with each other, which, in and of itself, tells us nothing about the nature of the underlying transaction.  The document may refer to physical delivery, but this does not mean that electricity will necessarily be delivered (and in fact, Complainants do not assert that these contracts actually accounted for physical power flows).  In short, form does not control substance.  Complainants’ use of the agreement and their claim that the terms of the ISDA Master Agreement and Power Annex “are not terms generally associated with a financial product” is not evidence that their IBTs contemplate the physical transfer of energy.
 
3. Reliance on PJM’s Course of Conduct
82. Complainants contend that the course of performance by PJM and Complainants over the last five years demonstrates that the IBTs comply with the tariff requirements, specifically including the “contemplation of the physical transfer of energy” language contained in section 1.7.10.
  Complainants also contend that PJM lacks the authority to unwind the IBTs, perform retroactive energy resettlements, and rebill Complainants for deviation charges.  Complainants argue that the 2008 Credit Risk Filing did not place market participants on notice that they could no longer use IBTs to minimize deviation charges and that PJM’s proposed action would violate the filed rate doctrine.
  
83. We do not find that PJM’s acceptance of eSchedules in this case indicates that Complainants’ IBTs were properly reported under section 1.7.10 as meeting the physicality requirement.   Complainants contend that the fact that PJM accepted their eSchedules over the course of years shows that their transactions satisfied the Tariff.  However, PJM represents that it was not aware of the nature of Complainants’ IBTs until June 2011, and Complainants do not claim that PJM affirmatively indicated that their IBTs were Tariff-compliant.  Complainants appear to have inferred from the absence of objections on PJM’s part that they were reporting their IBTs properly.  In fact, PJM explains that it passively accepted Complainants’ eSchedules without actively evaluating whether they were compliant with section 1.7.10, noting that, by clicking through a message in eSchedules, Complainants represented that the transactions were compliant IBTs under section 1.7.10, and PJM did not have a practice of looking behind the representations.  Thus, we find that Complainants’ description of PJM’s course of conduct does not support a finding that section 1.7.10 permits reporting of Complainants’ transactions.  
84. Likewise, we do not find that PJM’s issuance of a Problem Statement regarding improper use of IBTs means that PJM’s existing Tariff language and rules are unclear, as Scylla asserts.
  The decision by PJM to explore possible improvements to its Tariff and rules regarding IBTs does not necessarily reflect upon the clarity or ambiguity of the existing rules, but merely reflects PJM’s recognition that certain market participants have used IBTs in a manner that might not have been previously anticipated. 
85. Complainants contend that Commission precedent and the filed rate doctrine preclude PJM from reinterpreting Tariff provisions retroactively and that the 2008 Credit Risk Filing did not place participants on notice of PJM’s new interpretation of section 1.7.10, particularly since PJM continued to accept these bilateral transactions after the 2008 tariff went into effect.
  Scylla similarly argues that it would be unfair to apply PJM’s allegedly new interpretations of section 1.7.10 against DC Energy (and Scylla) as if they were a written component of the Tariff.  But the assumption underlying these claims is that PJM previously interpreted its Tariff as allowing transactions like Complainants’ IBTs to be reported under section 1.7.10 and now PJM is applying a new interpretation.  That is not the case.  No party has shown that PJM ever interpreted its Tariff in that manner or is now reinterpreting its Tariff.  To the contrary, PJM states that it intends to rebill Complainants (and Scylla) because it needs to correct an error, not because it reinterpreted an existing Tariff provision and came to a different result.  PJM initially accepted Complainants’ eSchedules based on the assumption that Complainants had correctly reported the IBTs as compliant with section 1.7.10.  Once PJM was alerted to a possible Tariff violation and realized that some transactions did not qualify for reporting under section 1.7.10, PJM advised Complainants, and Scylla, and the unnamed entity which has already agreed to rebilling, of the need to rebill.  There is no evidence that PJM acted in any manner other than to properly enforce its Tariff in accordance with section 1.7.10’s language.
  
86. Complainants assert that they satisfied the Tariff both before and after the 2008 Credit Risk Filing.
  We disagree.  The amendments to section 1.7.10 in the 2008 Credit Risk Filing merely clarified the earlier requirement that only “[b]ilateral arrangements that contemplate the physical transfer of energy to or from a Market Participant shall be reported to and coordinated with the Office of the Interconnection in accordance with this Schedule.”  The 2008 Credit Risk Filing did not add a new requirement of physicality to section 1.7.10; it merely emphasized and clarified the pre-existing physicality requirement.  Among other changes, the 2008 Credit Risk Filing clarified that “[b]ilateral contracts that do not contemplate the physical transfer of energy to or from a Market Participant are not subject to this Schedule, shall not be reported to and coordinated with the Office of the Interconnection….”
  Therefore, we find that it was not appropriate for Complainants to report their non-physical IBTs under section 1.7.10, either before or after the 2008 Credit Risk Filing.

87. Complainants claim that PJM lacks the authority to reject eScheduled IBTs, citing section 1.7.10(a)(v) and asserting that this provision places tight restrictions on when PJM may reject or terminate an IBT eSchedule.  However, this provision merely specifies that, “[u]pon any default in obligations to the LLC or PJM Settlement by a Market Participant, the Office of the Interconnection shall (i) not accept any new eSchedules or Enhanced Energy Schedule reporting by the Market Participant and (ii) terminate all of the Market Participants’ eSchedules and Enhanced Energy Schedules associated with its bilateral contracts previously reported to the Office of the Interconnection for all days where delivery has not yet occurred.”
  Thus, the provision merely states that PJM has an affirmative obligation to reject and terminate eSchedules of a defaulting member.  Section 1.7.10(a)(v) contains no term that restricts PJM’s ability to reject or terminate eSchedules outside of the case of default.  We disagree with Complainants’ contention that by “empower[ing]” PJM to reject or terminate eSchedules in the case of default, this provision somehow limits PJM’s authority to reject or terminate eSchedules in other circumstances.
  
4. Undue Discrimination
88. Complainants argue that their transactions are functionally identical to other IBTs that PJM deems acceptable, including the PJM Example IBT and the Western Hub Example IBT.
  With respect to the PJM Example IBT, Complainants contend that, in that example, the supplier in real-time does not sell energy directly to the buyer and the buyer in real-time does not buy energy directly from the supplier.
  Complainants state that, instead, under the IBT, purchases and sales occur with PJM through the PJM Interchange Energy Market.
  With respect to the Western Hub Example IBT, Complainants argue that this example shows that a Tariff-compliant IBT can be between a non-generation owner and a non-load serving entity, and the source of energy can be the PJM Interchange Energy Market.
  The Stevens Affidavit to Complainant’s Answer asserts that, since there is no generation or load at the hub, neither the buyer nor the seller can inject or withdraw physical power at the hub location.
  
89. As PJM explains, the examples relied on by Complainants to support their position in fact contain elements that distinguish them from Complainants’ IBTs.  The PJM Example IBT explicitly depicts generation and load, making it clear that physical energy is being transferred between the two, and the depicted bilateral agreement is not identified as a financial transaction and cannot reasonably be interpreted to be anything other than agreement effecting a physical transfer of energy from generator to load.
  With respect to the Western Hub Example IBT, we agree with Complainants that the Western Hub Example IBT does envision an IBT between a Seller and a non-load serving entity buyer (i.e., a power marketer), but, as discussed above, the Tariff does not specify that Tariff-compliant IBTs may only be between a generator and a load serving entity.  Moreover, the Western Hub Example IBT explicitly refers to the transfer of title to energy by seller to buyer, making it clear that a physical transfer is assumed, so there is no basis to argue that financial IBTs are somehow captured within the intended scope of this example.
  Furthermore, IBTs are non-pool transactions to which PJMSettlement is not counterparty.  Thus, the source of energy cannot be the PJM Interchange Energy Market and it is irrelevant that a buyer is not withdrawing power nor is a seller injecting power at a hub.  
90. Complainants assert that PJM’s allegedly new interpretation of section 1.7.10 would allow certain market participants to net their virtual transaction imbalances but would not allow others that are similarly situated from a cost-causation perspective, amounting to undue discrimination with respect to netting.
  We find meritless Complainants’ assertions regarding cost causation.  When market participants report a physical IBT in real-time in eSchedules, this IBT offsets their day-ahead INCs and DECs so there is no cost causation because of deviations.  In stark contrast, Complainants’ non-physical IBTs do not offset their INCs and DECs, unlike a physical IBT that restores the balance between PJM’s day-ahead and real-time energy markets.  In fact, PJM’s plan to rebill Complainants’ improperly reported IBTs is due precisely to the fact that their INCs and DECs caused deviations that would have been billed in the past had PJM known that the reporting of Complainants’ IBTs violated section 1.7.10 of the Tariff.  
91. Complainants allege that use of IBTs to avoid deviation charges is widespread and suggests that many other market participants use IBTs in the way that Complainants do.
  However, PJM represents that it has identified only five market participants (three distinct corporate entities) who reported non-physical IBTs to offset real-time imbalances associated with virtual trades in PJM’s day-ahead energy market.
  Complainants do not present any evidence in their pleadings that indicates that there are any additional market participants engaged in such behavior.  
92. Thus, as discussed above, we find that Complainants’ IBTs do not satisfy the requirement that they “contemplate the physical transfer of energy” in order to be reported to PJM pursuant to section 1.7.10 of the Tariff.   PJM’s rebilling of deviation charges for the limited two-year rebilling period to remedy the tariff violation is thus appropriate.
5. Alternative Requests for Waiver and Hearing

93. If the Commission determines that Complainant’s IBTs are not consistent with the Tariff, Complainants request that the Commission waive the application of sections 7.1, 7.1A, 7.3, and 10.4 of the Tariff and sections 14B.1, 14B.2, 15.1, 15.2, and 15.6 of the Operating Agreement for the two-year retroactive period in which PJM has proposed billing adjustments.
  If the Commission decides that PJM’s Tariff interpretation should be applied retroactively, Complainants request that the Commission set the case for hearing, hold the hearing in abeyance and direct the case for settlement judge procedures.
94. We deny Complainants’ alternative request for permanent waiver of the Tariff’s rebilling requirement for the period July 2009 to July 2011.  Complainants contend that the Commission should grant waiver because:  (i) the underlying error was made in good faith; (ii) the waiver is of limited scope; (iii) a concrete problem needs to be remedied; and (iv) the waiver will not have undesirable consequences, such as harming third parties, and also because the Commission has granted waivers in similar circumstances.
  We do not find good cause to grant waiver.  In this instance, granting waiver will result in harm to third parties.  Virtual transactions result in deviations in real-time unless offset.  PJM assesses deviation charges to all market participants that incur imbalances between their day-ahead and real-time positions, proportionately based on all of the generation and load deviations for the operating day.
  Complainants improperly reported their non-physical IBTs and accordingly did not pay an allocated share of those deviation charges, which caused these other market participants to pay more than their proper share.
  We find that those market participants would be economically harmed by the grant of a waiver.
95. In support of their position, Complainants maintain that granting waiver will not harm third parties because their activities actually benefited market participants by increasing convergence and reducing overall deviation charges.  Furthermore, the Stevens Affidavit to the Complaint states that Complainants’ transactions were all contained within a single zone and represented balanced positions, and as such, did not add to or subtract from total market deviations.
  We disagree.  As we discussed above,
 once Complainants’ transactions are separated into their virtual INCs and DECs (on the one hand) and their non-physical IBT components (on the other), their transactions are not balanced positions regardless of whether they were all contained within a single zone because their real-time IBTs are not physical.  Complainants’ claims of market convergence benefits that reduced total deviation charges in the first place do not change the fact that Complainants violated the Tariff by reporting IBTs that did not “contemplate the physical transfer of energy.”  As discussed above, the Commission has found that market participants are responsible for the costs associated with real-time imbalances resulting from day-ahead INCs and DECs.
  We do not find it appropriate to allow Complainants to avoid these charges simply because the transactions may have had other benefits.  Moreover, we agree with PJM that any such benefits are unproven and immaterial.
  Initially, any price convergence would be the result of Complainants’ INCs and DECs and would have occurred without reporting the IBTs in eSchedules, which do not affect energy flows in the day-ahead or real-time markets.  
96. Complainants assert that rebilling would create a windfall for other market participants who already benefited from the increased convergence that Complainants’ activity created.
  The Stevens Affidavit asserts that it does not make sense for other market participants to be credited retroactive deviation charges when, had the IBTs been rejected by PJM, the other market participants would have actually paid more in deviation charges.
  The Massey Affidavit claims that this would amount to discriminatory treatment against Complainants.
  We reject the claim that market participants who paid the deviation charges that another properly should have paid will now receive a “windfall” through rebilling.  Market participants will merely receive reimbursement for overpayments made as a result of Complainants’ improper reporting of IBTs.  
97. Complainants also assert that they will suffer irreparable harm if the Commission does not grant waiver.
  For example, Complainants cite Dr. Stevens’ explanation that the liabilities associated with rebilling would be significant and would reduce Complainants’ participation in the hedging and trading markets.
  Complainants further argue, and Dynegy agrees, that not granting waiver may cause upheaval in the market because Complainants and other companies may liquidate positions in the energy and FTR markets, likely resulting in market inefficiencies.
  Dynegy argues that it would be inequitable to retroactively bill based on a new or not reasonably expected Tariff interpretation.
  PJMICC also expresses concern that increased risk of billing adjustments could unreasonably escalate the risk of participating in organized markets, the cost of which PJMICC argues would be borne by consumers.
  
98. We reject these arguments.  Any impacts on Complainants’ positions are the consequences of Complainants’ business decision to engage in the transactions at issue.  Furthermore, Complainants received the financial benefits of avoided deviation charges for years as a result of reporting the transactions at issue.  Complainants have not persuaded us that rebilling would cause them disproportionate harm.  As discussed above, no party has shown that PJM is interpreting its Tariff any differently than it did before, such that rebilling would be inequitable as Dynegy claims.  In addition, the billing adjustments at issue here involve only a few entities and are limited to a two year rebilling period and therefore should have a limited effect, if any, on any perceived risk of participating in the PJM markets.
99. Complainants also argue that the Commission should waive rebilling requirements for the two-year rebilling period because the Commission has a policy against retroactive rebilling where the market participant relied on an ISO/RTO’s interpretation of its tariff, even if a tariff violation occurred.
  Complainants also argue that the Commission has declined to direct or authorize rebilling where the market participant cannot revisit their past economic decisions or retroactively alter their conduct.
  
100. However, in each of the cases cited by Complainants, the RTO made explicit, affirmative written statements interpreting the provisions at issue in an RTO-issued document in a manner that contrasted with a subsequent interpretation.
  For example, in PPL, the Commission found that it would be unfair to market participants to assume that an interpretation by an RTO in its own publication could not be “regarded as coming from a credible source” and it was reasonable for parties to rely on the RTO’s own statements.
  In contrast, here PJM made no such statement.  Complainants do not claim that PJM gave any explicit oral or written statement that Complainants’ transactions qualified for reporting under section 1.7.10, and the pleadings indicate that PJM did not respond to the April 2006 Letter.  Moreover, the IBT examples upon which Complainants claim reliance do not contain any statement that they apply to non-physical transactions or other notation that would be comparable to the explicit interpretation given in the cited cases.  Instead, Complainants chose to assume, based on the lack of response from PJM, that the transactions could be reported and did not further pursue the matter, including by making a formal request for an Advisory Opinion.  Complainants likewise relied on their own interpretations of examples in PJM’s training materials, rather than any statement or indication by PJM that transactions like Complainants’ would be treated comparably to such examples. 
101. Furthermore, the cases cited by Complainants are distinguished by the fact that, in those cases, ordering refunds was thought to potentially create substantial uncertainty and undermine faith in the markets, in light of protestors’ concerns regarding the complexity of resettling and being unable to depend on the finality of prices and capacity import rights allocations.
  Here, rebilling Complainants will not create such concerns because the remedial action is limited to recalculating the amount of deviation charges and no transactions will need to resettled or unwound.  In short, rebilling for two years’ worth of deviation charges is not complex and will not cast doubt on the finality of prices or allocations.  Finally, we find that it would not be appropriate to cause other market participants to bear the costs of Complainants’ Tariff violation by excusing Complainants from their deviation charges.
102. The Massey Affidavit further asserts that Commission and judicial precedent limit the award of retroactive relief when the tariff violation conferred a benefit to the system or the end result of a tariff violation is not unjust, unreasonable or unduly discriminatory.
  As discussed above, we do not find that it would be appropriate to grant waiver in this instance because it would deny other market participants, who paid more than their fair share of deviation charges as a result of Complainants’ Tariff violation, a billing adjustment.  Furthermore, in the case cited by the Massey Affidavit, the Commission based its decision not to order refunds on no less than four reasons, including that the outcome was not unjust, unreasonable, or unduly discriminatory because there was no unjust enrichment as a result of the violation since the violating company had nothing to gain by violating its tariff.
  This is distinguished from the instant case, where Complainants’ Tariff violation was instrumental in achieving their business objectives and allowed them to avoid “tens of millions” of dollars
 in deviation charges.  In addition, the court deferred to the Commission in its determination that the violation resulted in “considerable systemwide benefits…that ultimately benefitted ratepayers.”
  We have made no such determination here.  Finally, here we have a Tariff provision that specifically contemplates a remedy in the form of a billing adjustment for up to two years.
  All market participants had the opportunity to challenge that provision when it was proposed.
103. Finally, we do not find that there is a genuine issue of material fact that would warrant establishing hearing and settlement judge procedures.
  We do not find it necessary at this time to require PJM to conduct a PJM-wide investigation to ensure that all market participants are complying with section 1.7.10.  PJM has indicated that it has identified a total of five entities that reported non-compliant IBTs like Complainants’ and notified each of them of PJM’s intent to rebill for improperly avoided deviation charges.
  PJM has stated that it will act consistently to the extent that any additional non-compliant transactions are discovered.
  
The Commission orders: 

The Complaint is hereby denied, as discussed in the body of this order. 
By the Commission.

( S E A L )

Nathaniel J. Davis, Sr.,

Deputy Secretary.

� 16 U.S.C. § 824e (2006).
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� The PJM Interchange Energy Market is “the regional competitive market administered by PJM for the purchase and sale of spot electric energy at wholesale in interstate commerce and related services established in the PJM Operating Agreement.”  Spot electric energy is “energy bought or sold by Market Participants through the PJM Interchange Energy Market at Locational Marginal Prices.”  PJM Manual 35, Definitions and Acronyms.
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� “Increment bid” is defined as “an offer to sell energy at a specified location in the Day-ahead Energy Market.”  PJM, OA, Schedule 1, § 1.3.9A.


� “Decrement bid” is defined as “a bid to purchase energy at a specified location in the Day-ahead Energy Market.”  PJM, OA, Schedule 1, § 1.3.1E. 


� “The cost of Operating Reserves for the Real-time Energy Market for each Operating Day shall be allocated and charged to each Market Participant in proportion to the sum of the absolute values of its (i) load deviations (net of operating Behind The Meter Generation) from the Day-ahead Energy Market in megawatt-hours during the Operating Day; (ii) generation deviations (not including deviations in Behind The Meter Generation) from the Day-ahead Energy market for non-dispatchable generation resources, including External Resources, in megawatt-hours during the Operating Day; (iii) deviations from Day-ahead Energy Market for bilateral transactions from outside the PJM Region for delivery within such region in megawatt-hours during the Operating Day, except as noted in the PJM Manuals; and (iv) deviations of energy sales from the Day-ahead Energy Market from within the PJM Region to load outside such region in megawatt-hours for that Operating Day, but not including its bilateral transactions that are dynamically scheduled to load outside such area pursuant to Section 1.12.”  PJM, OA, Schedule 1, Section 3.2.3 Operating Reserves, 6.0.0, § 3.2.3(h). 


� PJM’s central counterparty, PJMSettlement, serves as counterparty to market participants and customers with respect to transmission services, ancillary services transactions, purchases and sales in PJM’s energy markets, purchases and sales of capacity in the Reliability Pricing Model auctions, purchases and sales of FTRs in auctions, and the contractual rights and obligations of holders of FTRs and Auction Revenue Rights.  PJMSettlement is a buyer to each market seller and a seller to each market buyer, taking title to electricity and other products and assuming liability for payables, in its own name and right in order to establish mutuality between market participants to allow netting and reduce the risks associated with a default.  PJMSettlement also performs various billing and settlement, invoicing, and credit services.  Prior to PJMSettlement’s establishment as a separate entity on January 1, 2011, PJM acted as counterparty to purchases and sales in PJM’s energy markets.  See PJM Interconnection, L.L.C., 132 FERC ¶ 61,207 (2010).  


� PJM Interconnection, L.L.C., Filing, Docket No. ER09-368-000 (filed Dec. 2, 2008) (2008 Credit Risk Filing).  The Commission accepted the filing, effective Feb. 1, 2009, subject to conditions.  PJM Interconnection, L.L.C., 126 FERC ¶ 61,084 (2009).


� 2008 Credit Risk Filing at 10.  The then-existing section 1.7.10(a) read:  “Market Participants may enter into bilateral contracts for the purchase or sale of electric energy to or from each other or any other entity, subject to the obligations of Market Participants to make Generation Capacity Resources available for dispatch by the Office of the Interconnection.  Bilateral arrangements that contemplate the physical transfer of energy to or from a Market Participant shall be reported to and coordinated with the Office of the Interconnection in accordance with this Schedule.”


� PJM, OATT, 1.7 General, Section 1.7.10 Other Transactions, 3.0.0.,                   § 1.7.10(a)(i).
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� Complaint at 8; Stevens Affidavit to the Complaint at 5.  Complainants give the following example:  a Generation Owner who intends to generate 100 MW in every hour submits a day-ahead market schedule to do so, but then submits a 100 MW load DEC bid at the same injection point.  PJM sees the supply offer and the DEC bid at the same location and for the same time periods as offsetting each other, thereby eliminating from the day-ahead market the net effect of the scheduled generation.  Similarly, a load serving entity who would intend to consume 100 MW in every hour submits a day-ahead market schedule, but then submits a 100 MW INC bid at the same location.  These combined actions unwind the expected flow to load in the day-ahead market.  Generation and load can contract together using a real-time IBT effectively to transfer their obligations in the real-time market and offset deviations associated with their INC and DEC.  To reverse the divergence created by these transactions, Complainants transact the same structure in reverse, including the submittal of virtual transactions to restore the missing energy flow and a real-time IBT to transfer the real-time energy obligations and effectuate the offset of deviations. 


� Complainants explain that the roles of the two companies were sometimes reversed, with DC Energy submitting DECs and was the seller while DCE Mid-Atlantic submitted INCs and was the purchaser.  Stevens Affidavit to the Complaint at 5.


� Complaint at 7-8; Stevens Affidavit at 3-4.


� Complaint at 12-13.


� Under section 10.4 of its Tariff, PJM can only make billing adjustments for a two-year period.  PJM, OATT, Section 10.4 Limitation on Claims, 1.0.0.
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� Id. at 26.


� Id. at 27-29.


� Id. at 27.


� McNamara Affidavit to the Complaint at 8.


� Stevens Affidavit to the Complaint at 34.


� Complainants’ Answer at 8.


� Complaint at 18.


� Id. at 31.


� Id. at 33-36.


� Id. at 36-38 (citing Stevens Affidavit at P 38 and Figure 3).  Complainants describe the PJM Example IBT as including the following components.  “Supplier offers to sell energy into the day-ahead market at Point A, the generator bus.  Supplier submits a virtual bid to buy energy in the day-ahead market at A (referred to as a DEC).  Buyer schedules its expected load in the day-ahead market at Point B.  Buyer submits virtual offer to sell energy in the day-ahead market at B (referred to as an INC).  Supplier and Buyer enter into a real-time IBT for delivery of the energy.  Ultimately, all transactions, except the cash settlement for the energy transfer of the IBT (which is settled directly between counterparties) have PJM as an intermediary…[T]he combined effect of Supplier’s DEC at A and Buyer’s INC at B is to eliminate the IBT quantity (MW) from the day-ahead market as if the expected flow did not exist.  Under the IBT, PJM transfers the real-time market energy at A to the Buyer, but charges the Supplier for this real-time market energy at the real-time market locational marginal price at A.  Without the IBT, the Buyer’s day-ahead market INC would obligate Buyer to buy back the energy in the real-time market at the real-time market price at B.  However, as required by the IBT, PJM transfers the real-time market energy from Supplier to Buyer at B, thereby eliminating Buyer’s obligation to pay the real-time market price associated with its INC.”  Id. at 37-38.


� Id. at 38-39 (citing Attachment H).  Complainants state that the Western Hub Example IBT depicts a typical power marketer IBT between a non-generation owner and a non-load serving entity, and is sourced from a hub (not a generator bus) and sunk at a non-load serving entity point at the Western Hub.  Complainants state that this example shows that PJM does not intend that the Tariff limit IBTs to use only by generation owners and load serving entities, and that the source of energy can be the PJM Interchange Energy Market.


� Id. at 42.


� Id. at 45-46.


� Id. at 46.


� Id. at 49.


� Id. at 50.


� Id. at 51-59.


� Id. at 60-64.  The Stevens Affidavit explains that Complainants’ IBTs have helped the flows and prices in the PJM day-ahead market converge to the PJM real-time market.  The Stevens Affidavit states that by placing virtual supply at the supply location, DC Energy acted to decrease the day-ahead LMP there, bringing it closer to the real-time LMP; by placing virtual demand at the load location, DC Mid-Atlantic acted to increase the day-ahead LMP there, bringing it closer to the real-time LMP.  Stevens Affidavit      at 4-6.


� Complaint at 55; Massey Affidavit to the Complaint at 10-11.


� Complaint at 58.


� Id. at 59.


� Stevens Affidavit to the Complaint at 16-17.


� Complaint at 65.


� Id. at 64.


� The First Energy Companies are FirstEnergy Solutions Corp., The Monongahela Power Company, The Potomac Edison Company, West Penn Power Company, Pennsylvania Power Company, Pennsylvania Electric Company, Metropolitan Edison Company, Jersey Central Power & Light, The Cleveland Electric Illuminating Company, The Toledo Edison Company, Ohio Edison Company, and Allegheny Energy Supply Company, LLC.


� The errata filing corrected a reference to an example on page 64 of the Complaint.


� PJM Dec. 2, 2011 Answer at 2-3.


� Id. at 4.


� Id. at 5 (citing section 1.7.10 of Schedule 1 of Operating Agreement).


� PJM states that, in a typical physical IBT, a generator and a load contractually agree to have the generator supply the load with physical energy.  Id. at 21 (citing Bresler Affidavit at P 8).


� Id. at 5.


� Id. at 3.


� Id. at 20.


� Id. at 4.


� Section 10.4 of the Tariff provides: “The Transmission Provider and PJM Settlement may make no adjustment to billing with respect to a month for any service, transaction, or charge under this Tariff, if more than two years has elapsed since the first date upon which the billing for that month occurred, unless a claim seeking such adjustment had been received by the Transmission Provider prior thereto.”  PJM, OATT, Section 10.4 Limitation on Claims, 1.0.0.


� PJM Dec. 2, 2011 Answer at 15.


� Id. at 22.


� Id. at 25 (citing Attachment C to the PJM Answer).


� Id. at 25-26 (citing Stevens Affidavit to the Complaint at P 4).


� Id. at 29-30.


� Id. at 29.


� Id. at 30.


� Id.


� Id. at 12.


� Id. at 27.


� Id. at 30-32.


� A “screen shot” of the message is included in Attachment B to the PJM Dec. 2, 2011 Answer.  The message states:  “Market Participants who wish to use eSchedules to report to PJM a bilateral transaction for the purchase and sale of energy are directed to Section 1.7.10 of Schedule 1 of the PJM Operating Agreement setting forth the terms and conditions associated with the use of eSchedules.  Market Participants using eSchedules recognize and hereby confirm that they are representing and reporting to PJM the existence of a bilateral transaction transferring title from seller to buyer.  Market Participants acknowledge that PJM is relying on the continuing accuracy of this reporting and representation in calculating appropriate credit responsibilities for respective Market Participants.  By logging into the eSchedules application you are confirming your acceptance of this agreement in its entirety.  If you do not accept this agreement you should exit the eSchedules application now.” 


� The Bresler Affidavit states that a market participant contacted PJM about mistaken submissions to eSchedules, and in investigating the matter, PJM became aware that this market participant was improperly reporting purely financial IBTs.  The affidavit further states that PJM investigated whether other market participants were engaged in such improper reporting and Complainants’ IBTs were among those identified as non-compliant.  Bresler Affidavit to the PJM Dec. 2, 2011 Answer at 5.


� PJM Dec. 2, 2011 Answer at 34-36 (citing IDACORP Energy L.P. v. FERC,  433 F.3d 879, 883 (D.C. Cir. 2006) (“The ban on retroactive ratemaking, however, imposes no obstacle to amending invoices; in fact, the prohibition on retroactive ratemaking may well require an amended invoice if the original invoice deviated from the tariff.”); Exelon Corp. v. PPL Elec. Utils. Corp., 114 FERC ¶ 61,298, at P 14 (2006) (“Correcting improperly billed invoices does not violate the ban on retroactive ratemaking…because it does not result in a change to a prior rate, but rather is enforcing the filed rate.”).


� Id. at 37.


� Id. at 34.


� Id. at 39.


� Market Monitor Protest at 5.


� Id. at 7 (citing Stevens Affidavit to the Complaint at 3).


� Id. at 9-10.


� Id. at 10-11.


� Id. at 11.


� Id. at 12.


� Id.


� Id. at 13.


� Complainants’ Answer at 8.


� Stevens Affidavit to Complainants’ Answer at 6-7.


� Complainants’ Answer at 6.


� Id. at 11-12.


� Id. at 17-18.  Complainants assert that the Market Monitor is mistaken in believing that there are only two other parties engaging in transactions similar to Complainants’ transactions.


� Id. at 24-25.


� Id. at 23-24.


� Id. at 26.


� Id. at 28.


� Id. at 28-29.


� Id. at 30.


� 18 C.F.R. § 385.214 (2011).


� 18 C.F.R. § 385.214(d) (2011).


� 18 C.F.R. § 385.213(a)(2) (2011).


� The unnamed entity (and its affiliate) that also reported financial IBTs under section 1.7.10 has already agreed to be rebilled for deviation charges.  Thus, all five of the market participants identified by PJM has engaging in non-compliant IBTs will be treated consistently.  See infra P 94.


� PJM, OATT, 1.7 General, Section 1.7.10 Other Transactions, 3.0.0.,                    § 1.7.10(a)(i).


� PJM, OATT, 1.7 General, Section 1.7.10 Other Transactions, 3.0.0.,                   § 1.7.10(a)(vi).


� PJM Dec. 2, 2011 Answer at 4.


� Bresler Affidavit to PJM’s Dec. 2, 2011 Answer at P 5.


� PJM Interconnection, L.L.C., 125 FERC ¶ 61,244, at P 37 (2008) (PJM).


� These bilateral transactions are non-pool transactions, and therefore do not involve PJM as a counterparty. 


� PJM Dec. 2, 2011 Answer at 7-8, n.9.


� Scylla Answer at 4-5 (citing PJM eSchedule User Guide, Section 1: PJM eSchedules).


� PJM Dec. 2, 2011 Answer at 5.


� Id. at 12-13 (citing 2008 Credit Risk Filing at 10).


� Stevens Affidavit to the Complaint at 5.


� Id.


� PJM Dec. 2, 2011 Answer at 3; Market Monitor Protest at 7.


� PJM Dec. 2, 2011 Answer at 20.


� Market Monitor Protest at 7.


� PJM Dec. 2, 2011 Answer at 26.


� Id. at 25 (citing Attachment C to PJM Answer at 2-4).
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� PJM, 125 FERC ¶ 61,244 at P 37.


� Stevens Affidavit to the Complaint at 5.


� Complainants’ Answer at 3-4.  


� Complaint at 27-31.


� McNamara Affidavit to the Complaint at 8.


� Pub. Serv. Co. of New Hampshire v. New Hampshire Elec. Coop., 86 FERC     ¶ 61,174, at 61,598 (1999) (“It is well established in contract law that a contract should be construed so as to give effect to all of its provisions and to avoid rendering any provision meaningless.”); DeNovo Oil & Gas Inc., 71 FERC ¶ 61,057, at 61,209 (1995) (The rules of contract construction “require that contracts be construed in a manner which gives meaning to each of its provisions”).  


� PJM, OATT, 1.7 General, Section 1.7.10 Other Transactions, 3.0.0.,                 § 1.7.10(a)(i).
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� PJM Dec. 2, 2011 Answer at 22.


� Market Monitor Protest at 11; Scylla Answer at 4.


� Scylla Answer at 4.


� Market Monitor Protest at 11.


� Complaint at 38-39.


� Stevens Affidavit to the Complaint at 34.


� Stevens Affidavit to Complainants’ Answer at 6-7.


� Complainants’ Answer at 8.  For example, the Power Annex provides that, “[w]ith respect to each Power Transaction, Seller shall sell and deliver, or cause to be delivered, the Quantity of the Product to the Delivery Point.  Buyer shall purchase and receive, or cause to be received, the Quantity of the Product at the Delivery Point and shall pay Seller the Contract Price.”  The Power Annex also provides that “[t]itle and risk of loss related to the Product shall transfer from Seller to Buyer at the Delivery Point.  Seller warrants that it will deliver to Buyer the Quantity of the Product free and clear of all liens, security interests, claims, and encumbrances or any interest therein or thereto by any person arising prior to the Delivery Point.”  Attachment D to Complainants’ Answer, Power Annex to ISDA Master Agreement at 2, 5.
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� Scylla Answer at 3.
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