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FEDERAL ENERGY REGULATORY COMMISSION
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May 3, 2013

In Reply Refer To:
Elba Express Company, L.L.C.
Docket No. RP13-784-000

Elba Express Company, L.L.C.
PO Box 2563
Birmingham, Alabama 35202-2563

Attention: Mr. Glenn A. Sheffield
Director - Rates

Ladies and Gentlemen:

1. On April 5, 2013, Elba Express Company, L.L.C. (Elba) filed tariff records’
reflecting three new negotiated rate agreement amendments with BG Energy Merchants,
LLC (BG LNG) and a typographical error correction in Exhibit A to the Form of FTS
Service Agreement. The filing amends the existing negotiated rate contract with BG
LNG? by adding three short-term Rate Schedule FTS packages that expire within one
year.® Elba states that the three short-term FTS packages contain provisions that do not
conform to its pro forma service agreement. Accordingly, Elba’s filing includes a tariff

! Elba Express Company, L.L.C., FERC NGA Gas Tariff, Elba Express Baseline
Tariff Filing, Rate Section - Negotiated, Negotiated Rates, 1.0.0, Rate Section -
NonConform, Non-Conforming Rates, 0.0.0, FTS Agreement, FTS Serv Agree Exhibits,
2.0.0.

2 Contract No. FEEC3, Package 4, with a formula rate and an expiration
date of April 1, 2038.

% Contract No. FEECS3, Package 1, for 45,000 Mcf with an expiration date
of June 30, 2013; Contract No. FEECS3, Package 2, for 15,000 Mcf with an
expiration date of April 30, 2013 and Contract No. FEEC3, Package 3, for 10,000
MCF with an expiration date of May 31, 2013. All three contracts contain a
negotiated rate which consists of a reservation charge of $8.0776 per month, per
Mcf and other applicable charges. Elba conducted an open season for these three
packages. The open season was concluded on March 28, 2013 and the capacity
awarded to BG LNG on April 1, 2013.
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record listing the three short-term packages as non-conforming agreements. We find that
the provisions in the filed agreements which Elba has identified as non-conforming do
not deviate from Elba’s pro forma service agreement. Accordingly, we reject the tariff
record adding them to the list of non-conforming agreements.* However, we accept the
tariff records describing the negotiated agreements and correcting the typographical
error,” effective April 1, 2013, subject to the condition discussed below.

2. Section 27.1 of the General Terms and Conditions (GT&C) of Elba’s tariff permits
it to enter into negotiated rate agreements, and provides that the negotiated rate will be set
forth in Exhibit F to the shipper’s service agreement. Section 27.1 also requires Elba to
file with the Commission either the contract or a tariff sheet setting forth the name of the
shipper, the negotiated rate, the type of service, the receipt and delivery points applicable
to the service, the volume of gas to be transported, and all other relevant terms and
conditions of the negotiated rate agreement.

3. Pursuant to section 27.1, Elba filed a revised tariff record setting forth the
negotiated rates applicable to the three short-term Rate Schedule FTS packages and other
relevant details of those packages. In addition, Elba filed the negotiated rate Exhibit F to
the BG LNG FTS service agreement, as revised to include the three short-term FTS
packages. Elba asserts that the revised Exhibit F contains a provision which states that
BG LNG “shall not be credited its Pro Rata Share of the Incidental Net Revenue or the
Eligible Revenues to which [BG LNG] is entitled under Section 4.33 of the General
Terms and Conditions of Elba’s FERC Gas Tariff [] for any capacity contracted under,”
the short-term FTS packages which are the subject of the instant filing. Elba asserts that
this provision is non-conforming, but contends that this provision does not affect the
quality of service to BG LNG, nor should it be of any interest to other customers since it
is effectively limited to an agreement on rates and revenue distribution applicable only to
BG LNG. Elba states that, absent this provision, BG LNG would ultimately get a credit
which would result in a much lower rate than it has agreed to pay Elba under the
negotiated rate. Consistent with its assertion that Exhibit F to the BG LNG service
agreement now contains a non-conforming provision related to the three short-term FTS
packages, Elba has included a new rate section to its tariff, section 2.5, to list the three
non-conforming agreements and/or packages thereto that contain non-conforming
provisions.

* Elba Express Company, L.L.C., FERC NGA Gas Tariff, Elba Express
Baseline Tariff Filing, Rate Section - NonConform, Non-Conforming Rates, 0.0.0.

> Elba Express Company, L.L.C., FERC NGA Gas Tariff, Elba Express
Baseline Tariff Filing, Rate Section - Negotiated, Negotiated Rates, 1.0.0, FTS
Agreement, FTS Serv Agree Exhibits, 2.0.0.
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4. Elba also states that it discovered a typographical error in Exhibit A to the Form of
FTS Service Agreement in its tariff which would make the Exhibit A to the negotiated
rate agreement with BG LNG non-conforming. Exhibit A to the agreement uses the term
“contract” in the pressure column heading while the Form of Service Agreement Exhibit
A uses the word “Maximum?” in its pressure column heading. Elba proposes to correct
the term “maximum” to “contract” in the pressure column heading of the Form of Service
Agreement Exhibit A. Elba states that acceptance by the Commission of this proposal
will correct the Form of Service Agreement Exhibit A typographical error and make the
Exhibit A to the negotiated rate agreement conforming.

5. Public notice of the filing was issued on April 8, 2013. Interventions and protests
were due as provided in section 154.210 of the Commission’s regulations.® Pursuant to
Rule 214, all timely filed motions to intervene and any unopposed motions to intervene
out-of-time filed before the issuance date of this order are granted. Granting late
intervention at this stage of the proceeding will not disrupt the proceeding or place
additional burdens on existing parties. No protests or comments were filed.

6. The Commission accepts the tariff records listed in footnote 5, describing the
negotiated rate agreements for BG LNG’s three short-term FTS packages and correcting
the Form of Service Agreement Exhibit A, effective April 1, 2013, subject to the
following condition. As described above, GT&C section 27.1 requires the tariff record
describing Elba’s negotiated rate agreements include the receipt and delivery points
applicable to the service. However, Elba’s filed tariff record describing its negotiated
rate agreements does not include the applicable receipt and delivery points. Therefore,
within 15 days of the date of this order, Elba must file a revised tariff record including the
necessary receipt and delivery point information for each of its negotiated rate
agreements.

7. We now turn to Elba’s proposed tariff record listing the three short-term FTS
packages as non-conforming agreements. A material deviation is any provision in a
service agreement that: (1) goes beyond filling in the blank spaces with the appropriate
information allowed by the tariff; and (2) affects the substantive rights of the parties.
However, not all material deviations are impermissible. As explained in Columbia Gas,
provisions that materially deviate from the corresponding pro forma service agreement
fall into two general categories: (1) provisions the Commission must prohibit because
they present a significant potential for undue discrimination among shippers; and

(2) provisions the Commission can permit without a substantial risk of undue
discrimination.®

®18 C.F.R. § 154.210 (2012).
718 C.F.R. § 385.214 (2012).

® Columbia Gas Transmission Corp., 97 FERC { 61,221, at 62,002 (2001);
ANR Pipeline Co., 97 FERC 1 61,224, at 62,022 (2001).
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8. The provision in Exhibit F to BG LNG’s Rate Schedule FTS service agreement
providing that BG LNG shall not be credited certain revenues is not a material deviation
from Elba’s pro forma service agreement for Rate Schedule FTS service. As described
above, section 27.1(a) of Elba’s GT&C provides for negotiated rates to be set forth on
Exhibit F of a shipper’s service agreement. Section 27.2 of Elba’s GT&C provides that
the negotiated rate may include “rates, rate components, . . . or credits for services that
differ from those rates, rate components, . . . or credits that are otherwise prescribed,
required, established or imposed by any applicable provision of [Elba’s] effective Gas
Tariff.” Thus, GT&C section 27.2 expressly contemplates that the parties may include in
Exhibit F to a service agreement a provision modifying any revenue credits the shipper
might otherwise receive under Elba’s tariff. Therefore, the provision in Exhibit F to BG
LNG’s service agreement concerning crediting does not go beyond filling in blank spaces
with the appropriate information allowed by Elba’s tariff. Accordingly, Elba should not
list the three short-term FTS packages in its tariff as non-conforming agreements, and
therefore the Commission rejects the tariff record identified in footnote 4, which Elba
filed in order to list those agreements as non-conforming.®

9. Finally, Elba states that it found a typographical error in Exhibit A to the Form of
FTS Service Agreement in its tariff. It states that it has already corrected that error in its
agreements with BG LNG, and proposes to amend the Form of FTS Service Agreement
in its tariff to correct it for all customers. We accept the correction to the tariff, and find
that this acceptance renders the corresponding portion of the BG LNG agreements to be
conforming.

10.  Elba requests an effective date of April 1, 2013, along with whatever waivers the
Commission deems necessary, so that the amendments take effect on the in-service date
of the facilities associated with the contract. Section 154.207 of the Commission's
regulations requires at least a 30-day notice for proposed tariff changes unless a waiver of
the time period is granted by the Commission. Elba notes that it filed for and received
Commission approval of the original negotiated rates contract prior to April 1, 2013.
Elba states that it could not have filed the amendments any earlier, because Elba only
determined the results of the associated open season on April 1 as well. For good cause,
Commission grants a waiver of section 154.207 of the Commission's regulations so the
proposed amendments may take effect on the in-service date of the associated facilities,
as requested.

® Columbia Gas Transmission LLC, 131 FERC 1 61,080, at P 7 (2010)
(describing conditions under which negotiated rates are conforming); cf. Northern
Natural Gas Co., 102 FERC {61,171, at PP 14-19 (2003) (describing permissible
blank spaces in pro forma agreements).
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11.  Accordingly, we accept the proposed agreements, the tariff record listing them as
negotiated rate agreements, and the typographical amendment to the Form of FTS
Service Agreement, effective April 1, 2013 as requested, subject to the condition
discussed above. We reject as moot the tariff record listing the agreements as non-
conforming.

By direction of the Commission.

Kimberly D. Bose,
Secretary.



