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PROCEEDINGS
(10:25am.)

CHAIRMAN WOOQOD: Good morning. This open meeting
of the Federd Energy Regulatory Commission will cometo
order to consder the matters that have been duly postedin
accordance with the Government in the Sunshine Act for this
time and place.

Pleasejoin usin the pledge to our flag.

(Pledge of Allegiance recited.)

CHAIRMAN WOQOD: My love &fair with living on the
East Coast suddenly dissipated.

(Laughter.)

CHAIRMAN WOOD: With 16 inches of snow, and thank
God for Advil. That'sastock we can invest in, actudly.

COMMISSIONER BROWNELL: Think of how good it was
for you to spend that quaity bonding time with your
children in the house, locked in for three or four days, the
aerobic exercise of shovding.

COMMISSIONER MASSEY: | was reading Orders.

(Laughter.)

COMMISSIONER MASSEY: The entiretime.

CHAIRMAN WOQOD: | was giving them, but
unfortunately, nobody was listening.

(Laughter.)

CHAIRMAN WOQD: It'saood to aet back to work.



We have agood, full meeting today. There are afew items
that have been pushed off for various purposes, from today's
vote. Weve moved a number of those, notationdly, in the
interim.

There are a couple that, due to my recusa from
my prior job, | will not be able to vote on until we have a
quorum that can vote. That's for a couple of those Orders,
s0 we will see those when Mr. Kdleher and perhaps another
Commissoner get here.

Until then, let's move forward with these other
important, good items.

SECRETARY SALAS. Good morning, Mr. Chairman,
good morning Commissioners. Theitemsthat have been struck
for the agenda since the release of the Sunshine Act Notice
on February 14th areasfollows. E-15, E-19, E-34, E-39, E-
46, E-49, E-51, E-59, G-24, and H-3.

Y our consent agendafor thismorning is Electric
ltemsE-1, 3, 4, 11, 14, 17, 18, 22, 23, 24, 25, 26, 27, 32,
33, 36, 40, 41, 42, 44, 47, 50, 52, 53, 55, 56, 57, and 58.
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Gasltems G1,4,5,6,7,8,9, 10, 11, 12,

13, 14, 15, 18, 19, 20, 22, 26, 28, 29, 30, 31, and 32.

Hydro Items. H-5, and H-6.

Cetificates C-1,2,3,4,5,6,7,8,9, and

C-10.



Specific votes for one of theseis G-4,
Commissoner Browndl dissenting and Commissioner Massey
votes first today.

COMMISSIONER MASSEY: Aye.

COMMISSIONER BROWNELL: Aye, noting the dissent
on G-4.

CHAIRMAN WOOQOD: Aye.

SECRETARY SALAS: Thefirg item for discusson
thismorning isajoint presentation of Items E-2, Illinois
Power Company, and E-3, ITC Holdings Corporation, with a
presentation by MdissalLord. Mdissawill be accompanied
by Joyce Kim, Lodie White, Michadl Donnini, Phil Nicholson,
and Wayne Guest.

MS. LORD: Good morning, my nameis MeissaLord.
With me a the table are Wayne Guest, Mike Donnini, Phil
Nicholson, Janice M cPherson, and Joyce Kim.

My presentation involves Items E-2 and E-3. The
draft Order for E-2 addresses an gpplication by Illinois
Power Company, lllinois Electric Transmisson Company, LLC,
and TransElect, Inc, seeking authorization for the
following: For lllinois Power to trandfer its
jurisdictiond transmission fadilitiesto lllinois Electric
Transmission, an independent transmisson company and
subsdiary of TransElect, to Illinois Power, to continue to

operate and maintain those facilities for a minimum period



of five years after the transfer, and for Illinois Electric
Transmission to charge certain rates for accessto the
purchased transmisson facilities.

The proposed rates reflect, among other things, a
gross plant leveized return. As part of the application,
[llinois Electric Transmisson commits to make dl necessary
filings with the Commisson to fadlitate the transfer of
functiond control of its system to Midwest 1SO.

The draft Order finds that the transmisson rate
proposa may result in sgnificantly increased rates that
may not be justified by the benefits associated with the
transactions.

Accordingly, it establishes hearing procedures to
develop a more complete factud record concerning the rate
impacts and the benefits associated with the proposd.

Concerning Illinois Power's continued operation
of the subject transmission facilities, the draft Order
finds that while there could be valid reasons for an interim
arrangement to ensure a smooth trangtion to new ownership,
the services agreement may result in the operation of the
transmission system not being completely independent of
market participants.

Therefore, the draft Order limits the period for
[llinois Electric Trangmisson's contracting with [llinois

Power to one vear from the service commencement date.



The draft Order indicates that the Commission's
expectation is that after this one-year period, llinois
Electric Transmisson would have staff and other resources
necessary to operate as a transmission busness entity.

However, if Illinois Electric Transmisson
determines that it continues to need to contract for support
sarvices after the one year, the draft Order requires that
future contracting result from a competitive bidding process
and results in the services being provided by a non-market
participant.

The draft Order for E-3 addresses an application
by DTE Energy Company, Detroit Edison Company, ITC Holdings
Corp., and Internationa Transmisson Company, seeking
authorization for the following: For DTE Energy to transfer
itsjurisdictiond transmisson fadilitiesin Internationd
Transmisson Company to ITC Holdings, Corp.; for Detroit
Edison, to continue to provide engineering and system
operation services for average terms of two years, and
congruction and maintenance services for a Sx-year term
after the trandfer, and for Midwest 1SO to charge certain
rates for access to the purchased transmission facilitiesin
Internationd Transmisson's pricing zone.

The draft Order authorizes proposed transfer of
juridictiond facilitiesto ITC Holdings Corp. The

proposed rates include, amona other thinas, an ROE adder of



100 basis points above that gpproved by the Commission for
the participation in MISO, aswdl asthe recovery of an
amount equa to the balance of accumulated deferred income
taxes on International Transmission's books.

At the transaction's closing, the draft Order
accepts the proposed ROE adder and the ADI treatment, and
finds, among other things, that Internationa Transmisson's
proposed business modd will bring an additiond layer of
sructura independence.

Concerning Detroit Edison's continued operation
of the subject transmisson facilities, this draft Order
reaches the same conclusons asthat in E-2. Today's Orders
will encourage seamlessregiond tranamisson organization
development in the Midwest, lessen the potentid for the
exercise of undue discrimination, and the provison of
transmission services and encourage the devel opment of
competitive markets.

This concludes my presentation. Thank you.

COMMISSIONER MASSEY: Thank you for that
presentation. These are very important cases. In both of
these cases, we have aproposd by autility to sal thelr
transmission assets to an independent company.

In one of the cases, Illinois Power Company --
well, as | understand it, we find -- | suppose that in

lllinois Power, we don't make that findina, but wefindin



the ITC casg, that the transaction meets our independence
sandards, sufficient to justify some rate enhancements.

Can you or amember of the pand describe what
the rate enhancements are for this Company?

MS. LORD: | will tacklethat. Thefirgtisan
ROE adder of basicdly 100 basis points above the 12.88
percent ROE or return on equity that was approved for
participation by atransmisson owner in the Midwest |SO.

The second isan ADIT treatment, very smilar to
that that was in the TransElect, consumers TransElect Order.
It isto recover --

COMMISSIONER MASSEY: Could you describe what
ADIT is, please?

MS. LORD: Accumulated Deferred Income Taxes.
The specific rate treetment here is to recover a portion of
the capitd gains associated with the sde of the
transmisson facilities

Mike Donnini might be a better person to talk
about thisin detail.

MR. DONNINI: The ADIT adjustments that were
approved for TransElect, would just alow rate recovery for
the purchaser of an amount equd to the deferred taxes that
come due with the sale of the transmisson facilities. The
deferred taxes are due to the prior use of accelerated

depreciation and other effects that result in a different
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depreciation or deduction for tax purposes than for
ratemaking purposes.

So that's essentidly what the deferred taxes
are. It'slimited to just the difference, the basis
difference between tax basis and book basis, and it's not
tied to the purchase price of the assets.

COMMISSIONER MASSEY: Okay, wereyou finished in
describing the treatments?

MS. LORD: Yes.

COMMISSIONER MASSEY: What is our conclusion in
this Order with respect to the level of independence that
thisfiling facilitates for the ownership of these
transmisson facilities?

MR. NICHOLSON: Basicadly, the independence issue
was raised with respect to one owner of Internationa
Transmisson. That was KKR. We found them not to be a
market participant. There will be no ownership whatsoever,
active or passve, in thisindependent transmisson company
by a market participant.

So | hate to use the word, pure, but obvioudy
it'sanother layer of independence above what existed
before, because Detroit Edison, which owned -- DTE Energy,
which owned the transmission system before, would have been
consdered a market participant.

COMMISSIONER MASSEY: KKR has afund that holds



4.9 percent of the totd voting rights of Dayton Power and
Light. And they have warrants to purchase up to 25 percent
of Dayton's common shares.

Whét is the treatment in this Order of those
issues, the issues raised by those two points?

MR. NICHOLSON: With respect to the 4.9 percent
ownership of voting preferred securities, that's below the
level that we would deem KKR to be an &ffiliate of a market
participant. Thereisamarket participant here, and that's
Dayton Power and Light, DPL, which is a holding company
which owns Dayton Power and Light.

We basically find that that doesnot riseto a
level sufficient to make KKR amarket participant. The
warrants to purchase 25 percent of the common equity, what
we do in the Order isto say that if they exercise those
warrants, which would raise the leve of their voting

interest, we would withdraw the incentive rate treatment.

COMMISSIONER MASSEY: So, essentially, what we

conclude here isthat the limited partner, KKR's ownership
of 4.9 percent of thetotd voting rights of Dayton Power
and Light does not make it a market participant?
MR. NICHOLSON: Essentidly.
COMMISSIONER MASSEY: But if they wereto
exercise these warrants to purchase up to 25 percent of

Davton's common shares, that would create a problem?
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MR. NICHSOLSON: That would create a problem, and
| believe we so indicate in the Order.

COMMISSIONER MASSEY: Okay. | just had some
questions, Mr. Chairman. Go ahead and dlow for comments
that anyone ese has.

CHAIRMAN WOOD: Wevegot dl day.

COMMISSIONER MASSEY': Let me ask aquestion about
the Illinois Power Company Order. The rate trestment in
that case, in contragt, is set for hearing. Why is that the
proposed recommendation?

MR. DONNINI: Our preliminary analyss indicates
that the premium above book vaue that would be recovered
through the rate proposd would significantly exceed levels
that we'd approved previoudy for TransElect, and we're
congdering in the proposed pricing policy satement, we
find that given the nature of their proposd, we need to
have a quantified cost or a quantification of the rate
impacts and of the benefits associated with the transaction.

While the applicants have filed a cost/benefit
study, the benefits they've quantified don't come closeto
judtifying the rate impact that we quantify and were
setting it for hearing in the Order to develop amore
complete record as to the rate impact and the benefits
associated with the transaction.

COMMISSIONER MASSEY: Isthe primary issue the

12



levelized gross plant origind cost?

MR. DONNINI: It'sthe primary driver to the rate
premium.

COMMISSIONER MASSEY: That isthe primary driver
that would increase the cogt; that's what you're saying?

MR. DONNINI: Yes.

COMMISSIONER MASSEY: And that raises a concern.
What about the 50/50 capita structure for rate purposes, is
that part of the concern as well?

MR. DONNINI: That's not as much part of the
concern. We don't have a basisright now to find -- to
quantify what the impact is, associated with that. We don't
know what the actud capitd structure would be.

COMMISSIONER MASSEY: Other than the rate
trestment in the 1llinois Power case, which we et for
hearing, as| look a thistransaction, it'safairly clean
ded. The purchaser isnot amarket participant; is not
dfiliated with a market participant.

Do we reach that conclusion in our Order?

Anybody? Do we reach any sort of concluson?

MR. LARCAMP. Commissioner, the way | read that,
we deferred on that, pending the submission of some
agreements that have yet to be negotiated.

COMMISSIONER MASSEY': | seethe partnership

aoreement.



MR. LARCAMP: The partnership agreement itsdlf is
not yet negotiated, so Staff very carefully reviews that
documentation when it comesiin, to make sure we understand
what's going on with respect to the ownership structure, o
there isno finding on that in the Illinois Power case.

COMMISSIONER MASSEY: As| seethese cases, there
areredly two big issues. Number one, what leve of
independence is being facilitated by these transactions? It
is my hope that both of these transactions are cregting
independent transmission companies that have ahigh levd of
independence from market participants, if not absolute,
totd independence, at least 99.9 percent of it.

The second issue is the rate trestment, because
it s;emsto me, what we're incentivizing with more generous
rate trestments, isavery high leve of independence for
market participants.

S0, these two Orders have my full support. |
want to congratul ate the parties for moving forward to
create these independent transmission companies. They've
both made commitments to participate in RTOs aswdl, and
thisis the market direction that the Commisson would like
to seein the future.

And as has been made clear by our proposed policy
gatement on transmission pricing, the Commisson iswilling

to be somewhat more aenerous in its rate treatments in order
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to encourage the market to move in thisdirection and |
think these two Orders achieve that result.

3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15



COMMISSIONER BROWNELL.: | agree with Commissioner
Massey that these models certainly represent the god of the
Commission, and it was interesting to work on these because
the very questions that you raised, Commissioner Massey, |
think are new questions that we will have to answer as
clearly as possible as quickly as possible.

One of the | think more interesting aspects of
the discussion of independence is we now have playersin the
marketplace with different structures than we had before, so
the organizationd charts that, thank you very much, the
gaff was able to provide for us to explain who ownswhat, |
think is something that was very informeative and something
that | hope this sort of provides clarity about as we have
many different funds and many different entities now
investing in the marketplace. And we certainly want to
encourage that.

So the issue of independence which some of the
partiesraised | hope the darity given here will provide
some guidance. | dso think that we and the M1SO will need
to be vigilant in making sure that we fully understand that
independence.

The second independence issue | think that we
have given darity here today to isthat we arewilling in
fact to give some extrafinancid consderation to new

independent modd s but there must be avaduethat is
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returned to the customers. And continuoudy weve sad
we're looking for independence and innovation because we
must be sure that we're paying for avaue to the end use
customer. And | just want to keep that thought in mind and
encourage the market participants as they are going into
these ded s that that's what we're looking for and that's
what our obligation is to the customers.

| think in our recent tranamisson policy weve

done that, and we've done that in a very responsble way. |

think there has been some concern that we're throwing money.

I think were giving money to those who bring vaue, when
you think of the tranamisson sysem and dl that it can
enablein terms of generation efficiency. So | think these
are two good cases that represent agood beginning in terms
of defining the policy and defining what we congder
important but aso what we consider our obligation areto
customers.

So | endorse these and look forward to lots more.

CHAIRMAN WOOD: | can't add much to that other
than to say that the one thing we did in both cases, anend
as part of our gpprovd, was the continuing involvement of
the prior owner of the facilities. And | think that there
wasin the lllinois power case an expectation that Illinois
Power would continue to be there kind of under contract for

five vears, which we revised down to one, with an RFP option
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to extend that. And then the E-3 item, which wasthe ITC
Detrait, had a continuing involvement for two years plus |
think asx-year congtruction.

It'simportant to go ahead and make the clean
break here. | think ownership of the assetsis an important

atribute, but it's just as important that the employees

know who they're working for, because the day-to-day type of

issues that we enumerate to some length in our Notice of
Proposed Rule that we put out last July redly relatesto

the day-to-day types of discrimination that can happen by a
transmission owner whose corporate cousin or corporate
dfiliateisin the generation or in the power sales

business.

And s0 getting those employees as well asthe
ownership and the operation over to an independent entity
aedl equaly desrablegods. And so | think it was
important. It's something | hope that future gpplicants
view as an issue that we take very serioudy. Certainly the
rate trestment isimportant | think, making sure thet there
are not digncentives for exiting utilities who recognize
that, due to the polices of this Commission and the Federd
Power Act, that these are no longer strategic assets.
They're money-making assets, yes, but they're not strategic
assets that can be used to leverage returnsin other lines

of business.
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To incent those people to go ahead and | if
they choose to do so, we do have to take some steps to
neutraize the tax impact, and | do think that the ADIT,
while an accounting technique among many others, is
workable, | do hope that Congress is going to continue as
they did last sesson to consder ameiorating the tax
impact of the capita gains on the sde even further through
the proposed language that | think was agreed to last
session. | hope that can come through.

So | do think it's pragmatic, the kind of
gpproaches that we take here, in recognizing that
independence is worth something, probably worth many times
over the something we have awarded it here, due to the long-
term benefits to the cusomers from having a competitively
operated market. So thisisagood step.

| appreciate, Bill, your long advocacy for this
type of corporate model, and | can't be happier than what
we've got heretoday. | do think where the Illinois Power
issue, while we sent that to hearing, | do think thet we've
got two data points out there now with the I TC case and with
the Consumers TransElect case, that indicate kind of the
ballpark that people can talk about.

And certainly thesefirg three in the door here
| think probably do merit some congderation for being

first. I'm not sure that the subsequent folks on down the
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line-- it doesn't get better. | don't think it getsa
whole lot worse, but | think the first three through the
gate do get the better enhancements. And | think there's
some room there to get a negotiated outcome before a
settlement judge on E-2 so that that one can get back on
track.

So | support these and appreciate everybody's
hard work, you folkstill late last night. And you folks.

COMMISSIONER MASSEY': | just have one more
comment. Although I'm willing to conclude that KKR's
ownership of -- passvely -- of 4.9 percent of thetotd
voting rights of Dayton Power & Light, does not make them a
market participant.

If they had two deds like that, if they owned
4.9 percent of Dayton Power & Light and 4.9 percent of
ancther utility, | might have a different opinion abot it.
If they had three or four. | mean, a some point | think |
would become concerned that it was not the level of
independence that we had in mind that we're willing to pay a
premium for. So | wanted to make that point clear.

Am | correct in assuming -- I'm sureit'sin the
orders, but | don't remember -- that both of these companies
agreeto participate in -- are they both participating in
MISO? Am | right about that? They will be participating in

MISO under these proposals?
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MS. LORD: Yes Thelnternational Transmisson
Company's transmission assets are currently controlled by
Midwest 1SO.

COMMISSIONER MASSEY: Right.

MS. LORD: And in the other case, those
transmisson facilities would be transferred to Midwest |ISO
on subsequent filings.

COMMISSIONER MASSEY: And they would both comein
under Appendix I, isthat right? Under MISO Appendix 1?

MS. LORD: | believe that's correct.

CHAIRMAN WOQOD: The point you made first about if
there's more than one 4.9 percent ownership, we've captured
there in afootnote that was | think put in there last
night, footnote 37. We note that the Commisson's analysis
of an gpplicant with voting interests in more than one
market participant even if below the 5 percent threshold,
may result in adifferent conduson. And | would concur
with your thoughts on that as well.

COMMISSIONER MASSEY: Okay. Shall | vote?

CHAIRMAN WOQOD: You shdl.

COMMISSIONER MASSEY: Aye.

COMMISSIONER BROWNELL: Aye.

CHAIRMAN WOOQOD: Aye, on both orders. Thank you
al again.

SECRETARY SALAS: The next item for discussonis



E-5, Midwest Independent Transmission System Operator, with
a presentation by Helen Dyson, accompanied by Jesse Hendey,
Penny Murrdl, Udi Helman, and Jennifer Shepherd.

MS. DY SON: Good morning Chairman and
Commissoners. My name is Helen Dyson, and seeted with me
a the table are team members Jennifer Shepherd, Jesse
Hendey and Penny Murrdll.

The draft order presented for discussion concerns
the Petition for Declaratory Order filed by the Midwest
Independent Transmission System Operator, or Midwest 1SO,
which seeks Commission gpprova of the genera direction of
three proposed market rules.

The Midwest 1SO's proposed market rules would
provide for a security congrained, centraized, bid-based
scheduling and dispatch system; financid tranamisson
rights for hedging congestion cogts, and market settlement
rules.

Recognizing thet the Midwest 1ISO'sfiling
represents an important first step in moving toward
functiona competitive bulk power markets in the Midwes,
the draft affirms the generd direction of the proposed
market rules.

In addition, because there is a broad overlap of
issues in the proposed market rules and in the Commisson's

recently issued Notice of Proposed Rulemakina on Standard
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Market Design or SMD NOPR, the draft discusses the Midwest
ISO'sfiling in light of the requirementsin the SMD NOPR,
gpproves or conditiondly approves various e ements of the

filing accordingly, and provides guidance in areas found to

be incong stent with the basic principles of SMD NOPR.

More specificdly, the draft provides guidance on
Issues related to congestion management, seams between
control areas, resource adequacy, margind losses, initia
dlocation of financid tranamisson rights, and the auction
alocation method.

As gtated in the draft, unless indicated
otherwise, the Commission would take dl gppropriate steps
a thefind rule stage of the SMD rulemaking proceeding to
ensure that, to the extent it has aready approved or
conditiona gpproved RTO dements, including genera aspects
of the proposed market rules, the gpprovaswould reman
intact.

In addition, the draft order would provide the
Midwest 1 SO with areasonable time in which to changeiits
market design if there are substantia changesin the
Commisson'sfind SMD rule.

Thank you.

COMMISSIONER MASSEY : | think my own view about

thisfiling isthat MISO is generdly moving in the right

direction, and our declaratory order finds that thet is
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true. They're going to propose a security constrained, bid-
based dispatch, day-ahead market, locational margind
pricing.

There was a concern raised by a party about
locational margind pricing. | think the order lays out
some good arguments for why the Commission believes that
locationd margind pricing is the most efficient way to
price in these markets. So we rgect the concernthat is
raised about it.

Thereisa concern that israised by thisfiling,
though, that our order underscores, and that is MISO will
continue to operate with 40 control areasin the region.
And | was here when we voted on the origind MISO order. |
think it was back in 1998, and raised a concern about that
then. That was when the proposal was Ssmply to cregte an
SO in the region.

And our order directs MISO to take alook at this
and to give us areport on whether thisis the most
efficent long-term way to operate the RTO with 40 different
control areaswithinit. It is certainly something that |
hope MISO will take agood, hard look a and, you know, put
on their green eyeshade and give us aredly solid report on
whether thisis the most efficient way to operate within
this RTO, because it did raise some concerns with me.

The other issue that 1'd like to highliaht is the
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dlocation of FTRs. When | look at our proposa under
Standard Market Design for firm transmission rights, which
we cal CRRsin SMD, | want to make sure that the |oad-
sarving entities have enough of these to provide aredly
solid hedge for congestion costs. So tell me how we dedl
with that issue in that order, whoever is responsible for
that. Isthat you, Jennifer?

MS. SHEPHERD: | guessthat'sme. What wedoin
this order on the issue of initial dlocation of FTRsiswe
accept the Midwest |SO's answer that they're going to work
with states on this issue and work with al of the
stakeholders to try and come to some consensus and we accept
that commitment.

We dso -- I'velogt my train of thought.

COMMISSIONER MASSEY: Wdll, as| understand i,
we tel them that we gtill want some work on this issue of
initial allocation, because we want to make sure that these
rights are dlocated in a manner that issmilar to
historica uses, o that there aren't any big surprises
here.

| know that one of the concerns that has been
raised in the context of Standard Market Design hasto do
with theserights, and are they going to be a complete hedge
or congestion costs, will they be alocated or will they be

auctioned? If they're auctioned, will those that need them



be assured that they can get them at areasonable price?

So as| read this order, we say to MI1SO, you
il need some work on thisissue. Y ou're headed in the
right direction, but we lay out anumber of concerns about
the dlocation of these rights and express some of the
concernsthat I've raised here and tell them that they need
to come back to us.

MS. SHEPHERD: Yes.

COMMISSIONER MASSEY: And thisisan extremdy
important issue for the Commission as we move forward. Do |
have tha roughly right?

MS. SHEPHERD: Yes, you havethat correct. Were
requiring them to come back when they file thar tariff to
ingtitute these energy markets and file dl of the
information on who will get FTRs, what ther exiding rights
are, and if therés any pro rataing of those rights.

We a'so direct them to make that kind of
informationd filing well before they come in and file ther
tariff with us. Redly wewould liketo seeit assoon as
possble. Were aware, Staff is aware that the Midwest 1SO
is performing this type of modeling dready, and we would
like to see that as soon as possible, but certainly no later
than two months prior to ther filing of the tariff. And

that would be an informationd filing.

COMMISSIONER MASSEY: Well, my view isthat MISO
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is headed in theright direction. I'm glad they made this
filing and gave us an opportunity to give them some policy
direction here.

| think that if they put in the work that is
necessary in consultation with their sate commissons and
other market participants, | fed confident that they can
come to a very reasonable conclusion about the alocation of
firm transmisson rights, and | would encourage M1SO to take
agood, hard look at this control area operation issue and
report back to us. And | think the order, if I'm correct,
the order directsthat kind of report. Am | right about
that? Yes.

Thank you, Mr. Chairman.

COMMISSIONER BROWNELL: It'sgood to follow

Commissioner Massey because he's asmart guy and he picks on

dl theright issues. So | would Smply say thet |
particularly am interested in the outcome of the control
areareport, but I'm dso glad that were findly going to
have an opportunity to address many of the concerns that
have been raised by the co-ops and the munis, and that is
the dlocation of FTRS, getting accurate information in
terms of the modding, wel before we put thisinto
implementation, looking at the historicd usage so we can
make sure whatever alocation method is used thet there

isn't some cherry-pickina by those who understand the system
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better than others.

So | think it's redly important that everyone
have the same information and begin to undersand what
opportunities and what responshilitiesthey'll have in the
marketplace.

So | thank MISO once again for being the
laboratory. | look forward to thework and | think -- |
hope it redly does begin in amore meaningful way than
we've been able to in the past to respond to some of the
very legitimate concerns that weve heard during the
deveopment and discussion on Standard Market Design.

S0 I'm happy to support thisorder. And | thank
al of you guys| know for working a the deventh hour to
add some of the bells and whistles that we felt were
important to get the answers that we needed.

CHAIRMAN WOOD: | do note that MISO had proposed
this day two market design well before we came out with the
SMD NOPR. And the concepts that we're looking at here today
and giving approvd to: Having independent operator, of
course; voluntary energy markets, both real-time and day-
ahead, know they're going to phase in the day-ahead in a
couple of sequences then add ancillary service markets
subsequent to that; locationd pricing and financid rights
of anumber of flavors. It does kind of have a Baskin-

Robbins attraction to the array of options that we proposed
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inthe SMD NOPR but didn't require here.

This very robust process has led to a panoply of
tradable productsthat | think will give alot of
rationdity and efficiency to the market.

| do note, and it's one that I've been scratching
my head over as I've watched people coming to termswith LMP
across the country, one thing that people don't | think use
asthe correct basdineisthat in fact congestion today is
dl being through a very opague system sent to people today.

So what we're talking about the congestion costs
that would be the unhedged costs that exigt, to the extent
there are any, are in effect added to whatever the lowest
possiblerationa economicdly efficient rate would be, then
the cost of congestion. If we dlocate the rights
correctly, then dl of that is exactly what people are
paying today. And if we dlocate the transmisson rights as
the Commission orders herein this or encourages MISO to
continue to do with its stakehol der-driven process, then
people should be roughly bearing -- not roughly, pretty much
closdly -- bearing what they're bearing today.

So we start redlly at the same place where we
were yesterday, but we're doing it in avery honest and
trangparent method that says heré's the underlying cost in
an efficient market thet has sufficient amounts of

tranamisson and has wdll-located generation. Then here's
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the increment that isthe result of our inefficient design
of itssystem. That together is what were paying today.
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So when we talk about unbundling this, we're not
unbundling it and adding a bunch more costs. Were
unbundling it so that people see what the costs today are
and break an amount. It's very important to get it right,
so that redlly day two isthe same as day one and day zero,
asfar asoveral costs.

And we do need to set thisup. 1 think this
market design will clearly do towards that inefficiency cost
that's driven and purged from the system dtogether.

So | think they get it right, as have New England
and othersin the '02, moving in the correct direction.

| think there are certainly regulatory tools,

both at the wholesde leve and a theretall levd, that

can be done to amdiorate the impact of moving from asysem

wherethat's dl bundled and hidden, to asystem whereiit's
out in the open.

| do think the direction needs to be clear and
measured, but | do think there are certain steps, as we have
taken, for example, in New England, to encourage in afive-
year window, that we continue to build transmisson to
unclog the congestion, and that that will, in fact, will be
in for that period of time, after which it would not be.

Those would dlow for atransmisson solution to
happen in the front end, and | think that's actudly agood

template for usto think about as we're pulling toaether the
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white paper.

Arethere any kind of measured glad paths from
where we are today with opague systems, to a more unbundled,
trangparent syssem? Arethere kind of glide paths that
could be taken for implementation of LMP?

And | want to encourage the parties here a M1SO
to think through that, because, as we know, there are
congestion points across that grid as there are in others.

It's just that they happen to be transparent in M1SO because
of the unbundling.

| do think the maximum preservation of exising
transmission rights, which Bill laid out, isthe key issue
here. It'simportant to our colleagues at the Sate
commisson levd; it'simportant to customers, so | do think
what we do in this Order -- and I'm voting for it in that
context, enthusiagticaly -- is providing the Midwest
parties with certainty from us that they should continue to
move aggressvely forward with knowledge that there will be
sgnificant operationd chalenges, but with the knowledge
that therés alot of people working with good will to
overcome their differences at the stakehol der-driven leve
that we a the regulatory support leve will be active,
vigilant, and swift.

| want to thank Staff. | know thet thiswas

filed on December 17th. Thisis amere 63 days after that,
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haf of which were buried in snow. | do gppreciate the
nice, swift effort on y'dl's part to give the people doing
alot of hard work out in the Midwest, some certainty asto
the broad brush strokes, and some specific narrow brush
strokes of their markets. Two thumbs up, and probably |
would say three enthusiastic ones from us, but let's confirm

that.

COMMISSIONER MASSEY: I'mredly glad you made

the point about congestion. It'snot asif under these new
market designs, dl of sudden you're going to have
congestion that you haven't had on the system dl dong.

Thered issueis, are you going to make sure
that the congestion is transparent on the grid, and, number
two, who is responsible for paying for it or hedging against
it? It'sredly those who put congestion on the system who
ought to be respongble in someway. That's the theory of
it.

| think some of the issue that are raised by this
filing and are raised by standard market design, arejust a
meatter of laying out the explanations of what we're doing, |
think, in avery concise way.

Some of the proposasin the standard market
design NOPR seem complicated and complex, but actudly the
current working of the dectric system is aso complex.

It's not like we're creatina and addina new complexity to
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Judt for example, | think thisisavery
interesting point: Weve had system operators that have
operated the grid for years and years and years.

What they normdly do is a security condraint
digpatch, and they base the dispatch on least cost. They
dispatch the least-cost generators first, and when they
stack the bids, when they stack the generation, they use a
least-cost system.

What we're proposing in standard market designis
the use of a bid-based security congtraint digpatch, which
isnot radicdly different. 1t's smply that you use the
bids that come in, instead of the cost of the units,

But the dispatch isdone, as| understand it, in
roughly the sameway. S0, it soundslikeit's abrand new
system, and | suppose in many ways, thet it is, but actudly
what we're doing is proposing to take the engineering of the
system, asit's dways been used, and change the way that
the generaion is stacked, and use locationd margind
pricing to ensure that those who put congestion on the
system, have to pay for it or hedge againgt it.

COMMISSIONER BROWNELL: Could I just add that |
think thisis an important discusson to have, because while
we are not in many ways, dramaticaly changing the way we do

business or, indeed, we're not adding costs, that isn't



fully understood.

And we're asking people to confront costsin a
way that has financid implications for them, for thar
customers, and | think we need to have atrangition period
whereit's fully understood, what those impacts are going to
be, and make sure, as you've said, Commissoner Massey, that
they have the tools to hedge againgt that.

| dso think that we have in this country,
largely been in denid about the problem that were trying
to solve, and | think one of our chalenges has been that
we're trying to create the next 20, 30, or 40 years when no
one hasredly felt, because of that denid, and because of
the opague nature of the system, no one has understood the
enormous codts that we're paying today because of
congestion, because of, frankly, some uneconomic digpatch,
some poor Sting decisons of generdtion, particularly in
the Southeast.

o, | think that we, and those in the
marketplace, need to be clearer, not only about the fact
that were not adding costs, about the costs that people are
paying today. The DOE study did alittle bit of that;
EPRI's, | think, exposed some of that.

But we need to be very, very honest with
ourselves that there is a problem today. There are enormous

costs today and they are arowina today. and will continue to



grow without the economic Sgnasto get the transmisson
built, to get the generation Siting done in amore efficient
way, and, in fact, to operate the system more efficiently
and with grester integrity.

So | think weve got an additiona chalengeto
define the problem more clearly, as well asto solve the
problem.

CHAIRMAN WOOD: Amen to that.

COMMISSIONER MASSEY: Aye.

COMMISSIONER BROWNELL: Aye.

CHAIRMAN WOOQOD: Aye.

SECRETARY SALAS: Thenext item for discusson is
E-7, PIM Interconnection, with a presentation by Jason
Stanek, accompanied by Joseph Dees and Mike Goldenberg.

MR. STANEK: Good morning, Mr. Chairman and
Commissioners. On December 24th, the PIM Interconnection
filed amendments to its operating agreement to increase the
Sze of its board from seven to nine members.

PIM a0 seeks to permit the eection of board
members by asmple mgority, rather than atwo-thirds
mgority of PIM voting sectors. Findly, PIM proposesto
establish a nominating committee comprised of stakeholders
and board members to choose candidates for vacancies on the
board.

With respect to establishing anew nominating
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committee, PIM states that this committee would retain an
independent consultant that would prepare alist of persons
qudified and willing to serve on the board. The nominating
committee would then select one nominee for each vacancy on
the board, and present the nominee to the PIM's membership
committee for a vote.

In view of the details of PIM's proposd, the
draft Order accepts PIM's proposed revisions to maintain and
establish its governance structure, finding them to be just
and reasonable. Thank you.

COMMISSIONER BROWNELL: | have a couple of
questions. There were some concerns expressed by at least
one consumer advocate, my friend, Sunny Popowski from
Pennsylvania, about the addition of stakeholdersto the
nomination process. Could you just describe that alittle
bit for us?

MR. STANEK: Correct. The states of Maryland and
Pennsylvania, their consumer advocates had some concerns
about whether or not stakeholders would have more than
input, but control of the nominating process.

Asit stands, stakeholders would have the
mgority number of seats on the nominating committee. In
addition, there would be two members of the board who would
a0 be voting with these other five stakeholders for

candidates for vacancies.
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COMMISSIONER BROWNELL: And the process for
putting together the date, to hire an independent
consultant, who hires that independent consultant, and how
isit done? Isthere an RFP process? Isit aconsultant
that's under some long-term contract? Do they report to the
board? Do they report to management? Do they report to the
nominating committeg?
MR. STANEK: They report to the nominating
committee, and they are sdected by a smple mgority of the
Seven voting members of the nominating committee.
COMMISSIONER BROWNELL: Isit kind of a one-time
gig, or do we keep bringing back the same folks?
MR. STANEK: We don't have any detals, if they
select a new independent search firm every time avacancy
aises That little detall was not in thefiling.
COMMISSIONER BROWNELL: Andif anyone wantsto
suggest a candidate, can they do so? Arethey freeto
forward something directly to the search firm for
congderation?
MR. STANEK: Yes, al the PIM members, aswell as
members of the nominating committee may suggest that the
firm consider a specific candidate.
COMMISSIONER BROWNELL: Arethere term limitson
board members; do you know?

MR. DEES. There are not term limits. They have



proposed to not limit the terms of the members.

COMMISSIONER BROWNELL: The two additional places
areredly to reflect abroader representation they need
from PIM West. Isthat the reason? Most companies are
shrinking their boards.

MR. STANEK: They sad they would have these two
additional board members in addition to a third member who
would not be voting, but would be more of an advisor. These
two members, the purpose of thelr seeting on the nominating
committee was to maintain cons stency throughout the
selection process.

COMMISSIONER BROWNELL: | watch with interest,
probably more than most, the emergence of governance of the
RTOs. | continue to be concerned and will spend time here,
because | think we've seen in the last year, the price one
pays for not paying attention to the appropriate governance
structure, codes of conduct, independence.

| would encourage PIM and the other RTOs to take
agood long look at al of the rulesthat the New Y ork Stock
Exchange has put in place for itsmembers. | think the
respongbilities of an RTO are as great as any of the member
listed companies on the Stock Exchange.

| would ask them to pay particular atention to
Sections 3-9 and - 10, which redly ded with independence

and codes of conduct and full disclosure and how one sets



the characteristics one islooking for in a board.

So | can votefor this, but it is something that
I'm going to pay close attention to. | know some people
think that'sintrusve, but were creating organizations
with enormous respongbility, and with oversight by usand
oversght by the states, but nevertheless, alot of
responsibility.

| think we need to be sure that those boards are
as good aswe can get. Thank you.

CHAIRMAN WOOD: I'm finewith this Order, too.

COMMISSIONER MASSEY: Aye.

COMMISSIONER BROWNELL: Aye.

CHAIRMAN WOOQOD: Aye.

SECRETARY SALAS: Thenext item for discussonis
E-8, Wedtar Energy, with a presentation by Jean Miller,
accompanied by Janice Garrison and Julia Lake.

MS. MILLER: Good morning, Mr. Chairman and
Commissoners. My nameis Jean Miller. With me at the
table are Janice Garrison and Julia Lake.

My presentation involves E-8, an Order that
grants Westar Energy Inc.'s request to issue up to $150
million of long-term, unsecured debt, subject to the
following conditions. Firgt, the proceeds of the debt must
be solely for the purpose of retiring outstanding

indebtedness.
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Second, Westar must file quarterly informationa
status reports, detaling its financiad condition and debt
reduction efforts, within 30 days of the end of each
caendar quarter.

Third, Westar must submit areport of securities
issued, within 30 days after the sale or placement of the
long-term unsecured debt.

Findly, Westar mugt abide by the following four
restrictions that would be gpplied to dl future public
utility issuances of secured and unsecured debt: One,
public utilities seeking authorization to issue debt thet is
secured or backed by utility assets, must use the proceeds
of the debot for utility purposes only.

Two, if any utility assets that secure such debt
Issuances are divested or spun off, the debt must follow the
asset and be divested or spun off aswall.

Three, if assets financed with unsecured debt are
divested or spun off, the associated unsecured debt must
follow those assets. Specificdly, if any of the proceeds
from unsecured debt are used for non-utility purposes, the
debt likewise mug follow the non-utility assets, and if the
non-utility assets are divested or spun off, then a
proportionate share of the debt must follow the associated
non-utility assets by being divested or spun off aswell.

Four, with respect to unsecured debt used for
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utility purposes, if utility assets financed by unsecured
debt are divested or spun off, then a proportionate share of
the debt aso must be divested or spun off.

These conditions and redtrictions are intended to
prevent Westar and other public utilities from borrowing
subgtantid amounts of money and using the proceeds to
finance non-utility businesses.

The order puts public utilities on notice that
these and other smilar conditions and restrictions will be
imposed on future issuances of debt in order to ensure that
these issuances are compatible with the public interest,
will not impair apublic utility's ability to performin the
future, and will provide appropriate protections to
ratepayers. This concludes my presentation; thank you.

CHAIRMAN WOOQD: | know that our law splits
between sate and federa, some responsibility in this
relm. Could you kind of wak through how that is and how
the Order addresses that issue?

MS. MILLER: Our statute states that we have
authorization over the issuance of securities, if the state
doesn't have authorization. In this case, the Kansas
datute has a Smilar satute in place whereby Kansas
authorizes the issuance of long-term securities, if another
date or federd agency doesn't have authorization.

Soit canaoinacirde, thus, Wedar hasfiled
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here, so we have jurisdiction. But in the future, the KCC
has issued orders where they must file with the KCC for any
future issuance of debt, and they won't have to file with us
anymore; they'll just have to file informationa copies of
our gpplications.
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CHAIRMAN WOOD: Thank you.

COMMISSIONER MASSEY: I'm glad were highlighting
this case, because we've had commentors who have urged usto
upgrade our policy with respect to Section 204 approvas of
debt issuances, and so | am glad that we arein fact
updating our policies.

These are new generic conditions, are they nat,
that we're announcing in this order?

MS. MILLER: Yes

COMMISSIONER MASSEY: And they will apply to dl
goplications that are in house now or that arefiled in the
future. Isthat right?

MS. MILLER: Yes

COMMISSIONER MASSEY: Okay. | recall that at
our recent conference, in which we invited Wall Street
representatives and a representative from MBIA, which was a
fund that insures debt -- her name was Kara Silva --
recommended that the Commisson upgrade its policy with
respect to 204 applications.

Now, essentidly what were saying hereisif
you're going to borrow money and pledge utility assets as
collaterd, you've got to use that debt for utility
purposes. That's the centerpiece of this, isit not?

MS. MILLER: Yes

COMMISSIONER MASSEY: And if vou spin off assats



a some point, aportion, the right portion of the debt
follows those assets. Isthat correct?

MS. MILLER: Correct.

COMMISSIONER MASSEY: Mr. Chairman, | think we
have a good recommendation here from Staff asaway to
tighten our policy on 204 filings. It's4ill afair,
reasonable policy. Utilities will be able to borrow the
money that they need to finance their obligations, to
finance their operations.

But a concern that had been raised is that
utility assets were pledged as collaterd for borrowings,
and the debt was not used for utility purposes. It was used
for other purposes, for nonutility purposes. And I'm glad
we're addressing that concern here.

Theres dso language in the order that
encourages sate commissons to come in and tell us what
they think when these filings are beforeus.  And | think
thet is very important for the Kansas Commission or other
gate commissons that have a concern to come in and give us
their recommendations when these gpplications are filed with
us.

| think thisisagood order. It'sareasonable
outcome, dthough let me say that | have an open mind about
thiswhole area of Section 204 filings. | think these new

conditions are dood ones. Thev'resolid. I'm alad were



going a least thisfar. If those in the marketplace, sate
commissions, want to recommend other conditions that we
should consider on future filings, | have an open mind about
them and would be happy to consder them aswall.
COMMISSIONER BROWNELL: | think Commissioner
Svonda as head of NARUC was with us during these discussons
with the folks from Wall Street, and | think his take away
was that indeed this was an important step for us to take,
but that the states needed to take alook at thisissue, and
| hope that at the upcoming NARUC meeting, maybe thisis be
under discussion.
Because | think it's very important -- thisis
clear and sraightforward and equitable and alowsthe
companies to manage their busnesses while giving the
trangparency that we need to fulfill our obligations. It
would be | think helpful if the states responded in away
that we could get some consstency state by state, because
were clearly looking a multi- state entities today. |
think when the market settles down, well have consolidetion
and convergence and well be looking more.
And s0 just to be sure that were adding value
for the customers and not getting in the way of the people
to operate their businesses, | think the rules we adopt and
the states adopt | would hope we would work together to make

them as consstent as possible.



COMMISSIONER MASSEY: Aye.

COMMISSIONER BROWNELL: Aye.

CHAIRMAN WOOD: Aye. Thank you dl.

SECRETARY SALAS: We continue now with E-30,
Entergy ServicesInc. Thisisapresentation by Diane
Gruenke, accompanied by Penny Murrell and Gene Grace.

MS. GRUENKE: Good morning. This order addresses
acomplaint rehearing request and compliance filings related
to four interconnection agreements to which Entergy isa
party.

The order isafollow-up to arecent basket
order, Pecific Gas & Electric, in which the Commission,
acting under Section 206 of the FPA, required that certain
exiging interconnection agreements, including those with
Entergy's interconnection customers, be amended to provide
transmisson credits for network upgrade facilities.

Furthermore, in Pacific Gas & Electric, the
Commission stated that it would address the issues that were
not addressed in that order at alater date. Accordingly,
this order, E-30, addresses dl of the remaining issues that
were not addressed in Pecific Gas & Electric.

This concludes my presentation.

COMMISSIONER MASSEY: Mr. Chairman, | wanted to
talk about this case to address what may be some confuson

out in the industry and amona state commissions about what
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our exigting policy iswith respect to the cost of
interconnection and where we're headed.

In these cases, as | understand it, we gpply our
exiding policy, which isthe so-called at-or-beyond test.

Am | correct?

MS. MURRELL: That's correct.

COMMISSIONER MASSEY: Okay. That isfor these
cases that have been pending for -- | don't know how long
they've been pending -- but these are mattersthat are
proceeding through the Commission's decisionmaking process
right now.

Now the Commission has proposed a concept called
participant funding for transmission upgrades. We proposed
that in the context of the Standard Market Design NOPR. We
a0 have apending NOPR dedling with the interconnection --
we have two NOPRS, as | understand it, one dedling with the
proposed interconnection standards for small generators, and
one large generators. And al of these matterswill end up
addressing this question of how to dlocate the cost of
interconnection.

When | was out on the sump last week giving
speeches, | got a number of questions about the orders that
weissued on our last agenda. The question is, isthe
Commission backtracking on participant funding? Isthe

Commission goina back to its old policy of at-or-beyond?



And my response to that is the existing policy right now is
the at-or-beyond policy. Were amply goplying thet in
these cases.

We have proposed a participant funding. | ill
like the concept of participant funding. Were getting a
lot of good commentsin the Standard Market Design
proceeding on that issue. | have not mysdlf backed away
from thet. | don't think the Commission as awhole has.
It'ssmply amatter of how we sequence our decisonmaking
process.

The exiding palicy is the a-or-beyond palicy,
which isaphysca test for determining who pays. Andin
the future, we may adopt the participant funding test. But
as| undergtand it, that requires two prerequisites. Number
one, there must be in place an independent transmission
provider or an RTO that's gpplying that slandard. And
number two, there must be a system of locationd margind
pricing, neither of which exigt in these cases or the
pending matters where the Commission is gpplying our
exiding tes.

So | wanted to make the record clear that | have
not changed my mind on participant funding a dl. | ill
think it'savery good idea. I'm glad the Commisson is
exploring it in our Standard Market Desgn NOPR. A ot of

the comments weve gotten have been very hepful in
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understanding how it ought to apply. We had a day-long
conference on the whole series of issues that are raised by
the participant funding concept.

S0 | just wanted to call these cases to say the
fact that | am voting for our exigting policy does not mean
that | have backtracked or changed my mind. | dont think
the Commission as awhole has.

MS. MURRELL: Commissioner Massey, I'm glad you
caled these cases and I'm glad that we're having the
opportunity to discusswhat is clearly a distinction between
the existing policy and one that is proposed.

But | think it goes further than that. | think
that participant funding means many different things to many
different people. To somefolksit meansyou pay for
everything that | want you to pay for, and | pay for as
little as | possbly can, in spite of many years of not
upgrading my system.

| don't think that's what we intended when we
talked about participant funding, and that is not the
definition that isincluded in the Standard Market Design
NOPR. So | think the problem thisweek and going forward is
twofold. Oneiswe do have an existing policy and we are
goplying it, and there was contract language in the origind
case that actudly gave some rights that we preserved, aswe

must.
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But more importantly, | think we need to be
redly very, very clear and we need to be clear when we're
talking to folks in the marketplace about whet it iswe
mean. And | would suggest others perhaps when they're
having discussions about participant funding and commenting
on what we mean and what we don't, probably take alook at
SMD and look at that definition and say, if indeed they
don't agree with that definition, then that's what they
don't agree with. But to suggest that just because were
not agreeing with their definition we don't agree with
participant is a dight misrepresentation.

So | think the problem istwofold, and I'm glad
you gave us the opportunity to work on this. | think |
would encourage everyone to look at exactly what we said
about participant funding and kind of stick to that script
until we say something more.

CHAIRMAN WOOD: Intheinterest of talking about
acrisp concept, | did note with interest our Sister
commission in Louisana on the round two comments did talk
about participant funding and | think kind of encapsulated
here a concept that | largely agree with. Thisis on page
12 of their comments:

The respongble utility or RTO/ITP e cetera,

should determine each year what if any changes or

enhancements are needed to the exiging
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transmission system to provide adequate rdiable

sarvice to the higtorical and exigting native

load customers, including that needed for

projected load growth for these cusomers. This

annua planning process could aso include

enhancements that are economic in nature, if it

IS prudent to do so from the perspective of the

retal retiveload. These costs would be rolled

in subject to dl necessary regulatory approvas,

and these would be the only rolled-in cogs. Any

other transmission enhancements would have to be

requested, financed and paid for by the party or

parties requesting those enhancements.

| think | would agree with that with the cavesat
that Bill added that the determination of these issues
should be done by an independent transmission provider
operating within the context of alocationa margind
pricing-type regime which is exactly what | think the two
strongest utility proponents of participant funding, by
whatever definition, acknowledged here a the Commission
forum late last year, and in fact indicated that participant
funding doesn't work unlessit's done within the context of
independent transmission service, locationa margind
pricing, and actudly | should add transmission rights,

which are usudly associated with the LM P concept but mavbe
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not necessaxrily.

| do think that | did hear those strongest
advocates for participant funding acknowledge that that is
redly needed to make thiswork fairly, thet that
determination be done by an independent entity and that
price Sgnds be sent clearly asto where the transmisson
investment should occur.

So | would say thet the discussion begin at that
stage to crisply determine what we're talking about here.
But that needs to continue a the leve of specificity. And
| do think when regiond state commission groups come
together in putting together RTOs and have a strong
preference for whether to go this route, as the Louisana
Commission has suggested, or in other parts of the country
that may draw the line differently between, you know,
reliability and economic on one Side and other -- thet line
may well be different in other parts of the country.

But | think we need to talk about clearly what
types of investment are on what side of the line for rolled-
in and what kind are for incrementdly priced and that when
we can get that sort of clarity, whether it be nationdly,
which | doubt, or on aregion-specific bass, which is

probably more likdly, that we have it clear so that people

can dart that investment now and know how they're going to

oet ther money back now. Because we're pavina the price
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for that.

Despite the fact it was affirmed by court
yesterday, | do think long-term or current policy rule faces
continued resstance if it's not more -- if we don't go more
in the direction thet | think, Bill, you've mentioned in the
past and today, and that we've indicated an interest there
because of the percelved cost shifting that could occur.

And | acknowledge that that'savaid point. But
our policy onor pricing -- and pricing is pretty strong as
well. And o welve got to maintain the equities on both
Sdes of that equation. | think we can. | think this
proposal, and to ther credit, the Louisana Commission
aticulated that pretty wdll. | think that gives us some
ground to work from. But | do think it'sgoing to help to
see pecific proposas with specific language, thet isthe
kind of language you can go make investments based on.
That's going to be how we get there.

So thank you for the conduit, Bill, for this
Wrightsville order to do that.

COMMISSIONER MASSEY: Aye.

COMMISSIONER BROWNELL: Aye.

CHAIRMAN WOOQOD: Aye.

SECRETARY SALAS: Next for discussonis M-1.
Thisisarulemaking proceeding on the trestment of criticd

enerav infragtructure information, and this item will be



presented by Carol Johnson, who is accompanied a the table
by Susan Court and Richard Hoffmann.

MS. COURT: Good morning. M-1 representsthe
find gtep in aprocess the Commission initiated after the
terrorist attacks on September 11th, 2001 in order to
protect critica energy infrastructure information, or CEIlI.

The Commission received over 40 commentsin
response to its Notice of Proposed Rulemaking. The vast
mgority of these comments supported the efforts the
Commission istaking to protect CEII.

The draft final rule under condderation today
atempts to strike an gppropriate balance between the
benefits of the free flow of information and protection of
people and property. For that purpose, the rule establishes
amechaniam for making available certain categories of
information that would otherwise not be available under the
Freedom of Information Act, or FOIA.

Specificdly, the rule defines CEIl as
information about proposed or exigting critica
infrastructure that relates to the production, generation,
trangportation, transmission or didribution of energy;
could be ussful to aperson in planning an attack on the
infrastructure; is exempt from mandatory disclosure under
the FOIA and does not amply give the location of the

criticd infrastructure.
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The rule goes on to define criticd
infrastructure as existing and proposed systems and assets,
whether physica or virtud, the incgpacity or destruction
of which would negatively affect security, economic
security, public hedlth or safety, or any combination of
those matters.
The rule also daborates on what types of
location information qudifies CEll and what types do not.
Therule dso ingructs filers to submit non-
CEll location information as non-Internet public
information. Thisinformation will be publidly avalablein
the Commisson's Public Reference Room but will not be
available on the Commisson's Web ste through FERIS,
In addition, the rule details how to submit CEl
and how to request CElIl outside of the FOIA process. To
assd filers, the Staff has prepared guidance on how filers
should submit non-Internet public and CEIl information.
That guidance will be available for downloading on the
Commission's Web dte shortly after the rule isissued.
Findly, the rule establishes a CEIl coordinator
and delegates to the coordinator authority to act on
requests for information that is submitted as CEII.
In brief, the rule sets up aprocessin addition
the FOIA 0 that information otherwise not available under

the FOIA can be obtained so the public can meaninafully



participate in Commission proceedings.
That concludes my presentation. Thank you.
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COMMISSIONER MASSEY: Thisisafind rule.

MS. JOHNSON: Yes, sir.

COMMISSIONER MASSEY: Suppose there's apipeline,
anew pipdine proposa under Section 7(c) and I'm a
landowner that is affected by the route of this pipdine,
and | want to know where this pipeline is going and how it's
going to affect me. How am | affected by thisrule?

MS. JOHNSON: Under the location information
that's not considered to be CEIl or agenerd location map
dignment sheet, seven and a hdf minute topo maps, al of
that information will be avalable through public reference.

It will be available dong the pipdine route, in reading
rooms and things like that.

So that leve of information is available to
anyonein the public, including the landowners.

MS. COURT: Also, Commissioner, that's non-CEl|
information, so in brief, in response to your question, that
person, that member of the public, will have access to the
information that he or she needs in order to participate.

Just generd location information will be availadble. More
detalled information than actudly qudifies as CEll will
also be available to that person through the process that's
st up inthisrule, where that person will demonstrate a
need for the information.

S0, in brief, that person will have accessto Al
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the information he or she needs to participate.
COMMISSIONER MASSEY: So there's a category of
documents that will not be made public; isthat right?
MS. JOHNSON: Right. The CEll isnot going to be
routindy publicly avallable, meaning you can't get it on
the Internet; you can't get it through the public reference
room. You can fileaFOIA request, but sncethe
presumption that isthat CElI, in order to qudify, if it
actudly is appropriatdy CEll, it's going to be exempt from
disclosure under FOIA, which iswhy this new processis st

up.

COMMISSIONER MASSEY: And thiswould be the most

critical of information, more technica type specs and so
forth; is that what werre talking about?

MS. JOHNSON: Diagrams of vave and piping
detalls, flow diagrams, adiagram that shows critica parts
of the system and other technica detals, that type of
information would be in the CEIl category.

COMMISSIONER MASSEY: So the theory of thisrule
isthat thet level of detall, the technical specs, perhaps
|, as alandowner, don't need to have available to me, and
then that -- in balancing the equities, that isworth
protecting.

MS. JOHNSON: Right, but, again, as Susan said

before, if vou decided, as alandowner, vou did want that
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information, you can follow the CEIll process and request
that information.
COMMISSIONER MASSEY: Soif | follow the correct

process, which isto make afiling here at the Commission --

MS. JOHNSON: Filing arequest here, you identify
who you are, you agree to abide by a nondisclosure
agreement. Those are the types of things that you would
have to do in order to get access to the CEII.

COMMISSIONER MASSEY: Sol can get that
information, but there are some checks and balances built
into the system to make sure that it doesn't fdl into the
wrong hands?

MS. JOHNSON: Right.

COMMISSIONER MASSEY: That's my main concern, Mr.

Chairman.
COMMISSIONER BROWNELL: Explainalittle bit more
about the process, because | think you've made it very
smple. Landowners don't necessarily have access to the
high-priced talent we usudly see when people are making
requests of the Agency, so could you describe the process a
little bit? | think you have pad attention to making it
smple and straightforward so that the average guy out there
can get the access.

MR. HOFFMANN: Do you want me to take a shot at
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that? | wanted to elaborate, just alittle bit.

The new category that we have created of non-
I nternet- public will be avehicle for landowners and
agencies, locd, state, or otherwise, to still get location
information that would be included in the 7.5 minute maps,
the dignment sheets, and the other sources of information
which they typicdly are looking for to see where their
rights-of-way are, how wide they are, where the workspaces
are, whether the wetlands are affected and those sorts of
things

They will ill beincluded. Maps of that
nature, showing location, will ill beincluded in our
NEPA, Notice of Intent to Prepare an EA or an EIS. They
will fill be available in the reading rooms thet the
companies have to establish in each county adong the route.

The landowner notice that the companies have to
give to each person crossed, and afew other types of
interested parties, will till have to be provided, three
business days after the notice of gpplication is posted by
FERC.

Our NEPA documentswill il include the typicd
7.5 minute maps and other descriptions of the project that
they normally do. The difference will be that the document
that we post on FERIS won't have those sorts of mapsinit,

0 we're removina the remote access capability that used to
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be there.

Paper copies will still be accessible through the
Public Reference Room. We can mail them to whoever. Were
just removing that remote capability.

MS. JOHNSON: And if you're asking about CEII
itself and how complicated it would be for a generd citizen
without a hightpriced lawyer, | think it's redly not that
much more complex than filing a FOIA request. Ithasa
little additiona information. We ask for the date and
place of birth and things like that, so that we can verify a
little bit more about the identity of the person and why
they want it, but it'sredly farly amilar tofiling a
FOIA request.

COMMISSIONER BROWNELL: | would suggest, because
it's new, that maybe we test the customer in Sx months or a
year or S0 and just get some feedback from people who have
been through the process.

Thisisavery, very difficult issue that were
confront in many ways dl over the country. For acountry
thet truly believesin the principe of freedom of
information, to have to balance that againgt a set of
circumstances we never anticipated, is difficult, and | just
want to make sure that we're checking oursaves dong the
way to make sure that there's some baance in what were

doina.



But | appreciate the job that you have dl done.
I know that you have been working long and hard and that the
commenters did, and | think you achieved the gppropriate
balance. | appreciate the outcome.

CHAIRMAN WOQOD: Asdol. I'mjust sorry that we
need arule likethis. But I'm sorry for alot of things
that happened in advance of its preparation. | do think
it's very clear that information has become a weapon in our
society, and one of the more vulnerable places for that is
the very vigble energy infrastructure that our Agency is
charged, at least in part, with regulating.

| do look back and appreciate the swift effort
that y'dl did, particularly Carol and Susan, in your shop,
to do with the interim process on FOIAs and the pragmatic
response to that, which isthisrule, which makes it easier,
both on us and the requesting party, to actudly get the
gppropriate amount of information.

| recognize that is asubjective cdl, but so are
FOIA determinations, & their heart. Thisis no different
than that, and | think it'sfairer and | think it'smore
efficient. That's what good government should be about,
because a the nub of thisisinformation that would not be
otherwise discloseable under FOIA.

| know from the comments that are summarized here

in the preamble, that there are some people that question



that ruling. | read those thoughtfully, but | think were
correct that under the way FOIA iswritten, that information
would be withheld and not be available to anybody.

What thisrule doesis dlow information thet is
otherwise not available to anybody, to be available to
people that have a proven or shown need to know. | do trust
that we will charge the to-be-chosen CElI coordinator to use
that subjectivity wisdy and thoughtfully in light of the
fact that our preference isthat information is publicly
avalable. That isour default presentation, and we warnt it
to dways be that way.

Thisisawdl-donerule. Thank you for your
efforts. | appreciate the participation of the Department
of Justice, the FBI, the Department of Transportation, the
TSA and OPS, the three of you dl, and al the people behind
you that made thisfind rule come together in such a swift
timeframe. So were there, and we appreciate the hard work
of y'dl getting us there.

COMMISSIONER MASSEY: I'm glad you made that
point. Asl understand it, we have heeded the advice of law
enforcement in preparing thisrule, and | think that's very
important.

Aye.

COMMISSIONER BROWNELL: Aye.

CHAIRMAN WOQD: Ave.



SECRETARY SALAS: Thenext item for discusson is
G-3, Five-Year Review of Oil Pipdine Pricing Index, a
presentation by Harris Wood, accompanied by Andrew Lyon,
Michael McLaughlin, and Robert Fulton.

MR. WOOD: Good morning, Mr. Chairman and
Commissoners. Item G-3isaproposed Order concerning the
five-year review of the Oil Pipdine Pricing Index after
remand to the Commission of a December 14, 2000 Order, in
which it found appropriate, the continued use of a producer
price index for finished goods, |ess one percent.

The proposed Order finds, after further data
andyss, tha the Oil Pipdine Pricing Index for the
current five-year period should be the producer price index
for finished goods, without the one- percent adjustment.

The Order further provides that oil pipeines may
cdculate the current celling rate using the producer price
index for finished goods as though it had been theindex in
effect snce duly 1, 2001, the date of the first adjustment
in the current five-year period, and that oil pipelines may
filefor rate increases to the celling so caculated to be
effective 30 days after the date of thelr filing.

CHAIRMAN WOOD: I'm finewith the Order and the
remand of aprior Order that went for review by the Court.

It was gppropriate for us to use the origina methodol ogy

that was used severa vears -- | quess seven vears ago to
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generate the index price.

| do think, as shown on Appendix A, which isthe
ddtas, based on both the middle 50 percent of the companies
and the middle 80 percent of the companies, that redly the
appropriate index here more appropriately reflects that
center of the bl curve of companiesis the one that this
orders. It was not the one that was up before the Court on
review last year.

| think what we want to do is have an index that
captures the cogts, so that people aren't coming in on kind
of the end run tariff proposds, which they have aright
under the law to do, but let's get an index thet triesto
capture the bulk of everybody, so you don't have so many
exceptions to the rule being sought.

| think that's something that's not only good for
the companies, but good for the shippers aswell, so we
don't have to spend alot of time down here, working through
tariff filings, but can be out in the market, trying to keep
our lights on, and keep the cars running.

| think thisisthe right outcome, and | hope it
will lead to some more regulatory streamlining on our end.
Thank you dl for the nice work.

COMMISSIONER BROWNELL: Ditto.

COMMISSIONER MASSEY: Aye.

COMMISSIONER BROWNELL: Ave.
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CHAIRMAN WOOD: Aye.
SECRETARY SALAS: Thefind item for discusson
thismorning is H-1, arulemaking on the hydrodlectric

license regulations under the Federd Power Act. Thisisa

presentation by Tim Welch, accompanied by Ann Miles and John

Clements.

MR. WELCH: Good afternoon, everyone. On behaf
of the Office of Energy Projects and the Office of Generd
Counsd, I'm pleased to present to you today for your
congderation, aNotice of Proposed Rulemaking that proposes
Sweeping changes to our regulations that govern the issuance
of licenses for hydroelectric projects.

Before | get into an overview of what'sin the
Notice, | just wanted to take you through sort of our
rulemaking journey and sort of where we've been and where
we're planning to go.

We sort of began the whole process back in
September of 20002 when we issued a public notice that set a
schedule for a series of public and triba forumsthat were
cosponsored with the resource agencies that have involvement
in the hydroedectric licensing process under the Federd
Power Act.

We had those in October and November, and there
we gathered comments and ideas about what people thought

about what is needed in anew hydrodectric licensna
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process. Now, we followed up those forums with a two-day
stakeholder drafting session here in Washington, where we
invited stakeholders from Indian tribes, nongovernmentd
organizations, resource agencies, and members of the
industry to come here to Washington to actudly draft
concepts and language, much of which you'l see -- many of
the concepts that you will seein the Notice under the
proposed rule today.

Following the stakeholder drafting session, in
December and January 2003, we convened with our sister
resource agencies, Departments of Agriculture, Interior, and
Commerce, in drafting much of the language that you will see
in the NOPR today.

Now, where are we going? Following today's
Commission meeting, with the issuance of the Notice, once
again we're going to take our show on the road and do a
series of regiona workshops where we hope to discuss the
Notice with members of the public, and hopefully to identify
any hot-button issues that people might have with the new
process, and sort of discuss those issues.

Once again, were going to follow that up in
April with another stakeholder drafting sesson, where once
agan well invite sakeholders to come here to Washington
for afour-day sesson thistime to actudly zero in on some

very specific lanquage and concepts that we will be



congdering for the find rule.

Following that, in March and May, we once again
reconvene with our Sster resource agenciesin drafting the
language that will appear in thefind rule. Hopefully, we
anticipate that by July of next year, we will be here again,
presenting you, afind rule for your consderation on this
new licensing process.

The proposed rule does sort of two mgor things:
Number one, and most importantly, it creates a brand new
licenang process which we will refer to heregfter asthe
Integrated Licendng Process. And | will talk to you a
little bit about thet in afew minutes.

Now, we're dso proposing to add some
Improvements to the existing process known as the
traditional process, and I'll talk about those improvements
alittle bit later.

The Integrated Licensing Process will improve
both the timeliness and efficiency of the licensing process.
Now, we believe it will improve process efficiency by
requiring that during application preparation, in other
words, very early in the process, that the Commission will
also conduct its NEPA scoping to collect the information
that it will need for its NEPA document.

That's as opposed to the current regulations

where the Commission does not conduct its scopina until
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after the application has aready been prepared.

The Integrated Process would aso require
coordination with other processes that may be going onin
conjunction with the licensing process, most notably, the
401 Water Quadlity Certifying Process.

Also, the Integrated Process would increase
public participation in the licensing process by requiring
consultation of gpplicants with members of the public, in
addition to resource agencies and members of the public,
most notably, non-governmentd environmenta organizations.

Now, in regard to the timeliness of the process,
we believe that the integrated process will improve
timdiness by requiring early gaff involvement in the
process, eaxrly staff assistance with preparing the
goplication. You will recdl, as| sad earlier, thisisas
opposed to the current traditiona process where the
Commisson gaff does not get involved in the application
preparation, but becomes involved only when the gpplication
isfiled here & the Commission.

FERC gteff at that time will oversee what were
caling a process plan and schedule at the very beginning,
a the NEPA scoping mesting, as one of thefirg initid
meetings. FERC gaff will introduce a process plan which
will coordinate dl the processes that will go onwith the

other anenciesinvolved in the process, and will aso
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establish a schedule for getting things done in atimey and
efficent manner.
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(Slide)

MR. WELCH: One of the mogt effective changes, we
think, is early sudy plan development, and informa and
formd dispute resolution of studies.

o, right now, an gpplicant is pretty much on
it'sown to develop its study plan. Were proposing thet by
the Integrated Process, that dl the stakeholders and the
agendiesinvolved, induding FERC Steff, areinvolved in
that sudy plan development, very early in the process, so
everyonesinformationd needs are out onthetableat a
vay ealy time, and the sudy plan is formatted
accordingly.

Also, we have a proposa in the proposed rule to
implement both an informa and formd dispute resolution
process for any disputes that arise concerning what studies
the gpplicant isto perform when it's preparing its
goplication.

Once again, that'sin oppostion to what's
currently required under the current regulations where the
dispute resolution process is not mandatory and quite
frequently only happens after the gpplicationisfiled here
a the Commission.

(Slide)

MR. WELCH: The next thing I'd like to show you

is aaraph that we prepared here that redly illustrates the
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timeliness of the Integrated Process. Y ou can see the top
bar there, which represents the amount of application
processing time that Commission gaff spends from the time
the Commission receives the gpplication to the time the
Commisson issues the license order.

So the time that we receive the gpplication would
correspond to zero on the X axis. Y ou can see that, with
the traditiona process, as we reported in our 603 report,
the median processng time was around 47 months, which is
amog four years.

Y ou can see that under the Integrated process,
that time will be cut dramaticaly and that we anticipate
the Integrated Process would take a processing time of about
only seventeen months.

The other thing to note on this particular graph
isthat welve got marked, atimdine at 24 months. That is
the two-year mark where the license would expire during the
processing of the application, and, as you can see, with a
traditiona process, that quite often necesstates the
Commission issuing annud licensesif the new license haant
been issued by the expiration date.

Under the Integrated Process, we anticipate, in
most cases, that the new license would be issued well before
the expiration date, so we haven't precluded the necessity

for the Commisson issuina annud licenses.

73



(Slide)

MR. WELCH: As| mentioned earlier, we dso are
proposing some modifications to the traditiona process.
Weve sort of chosen two of what we think are the biggest
benefits of the Integrated Process. That's increased public
participation; in other words, requiring consultation with
not only resource agencies, but aso members of the public
and early study dispute resolution.

So we modified Parts 4 and 16 of the current
regulations, the traditional process, in order to implement
those measuresinto the traditiona process.

(Slide)

MR. WELCH: There are three sort of more globa
issuesthat | wanted to briefly go over with you that
involve process sdection, how you would select a process,
cooperating agency policy, and how we propose to conduct
tribal consultation.

(Slide)

MR. WELCH: Now, with the implementation of the
Integrated Process, there would be now three processes for
obtaining a hydrodectric license: the Integrated, the
traditional, and the aterndtive.

We're proposing in the Notice, that the
Integrated Process, the new process, be the default. In

other words, if an applicant wanted to use either the
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traditiond or the dternative, they would have to solicit
public comment and let the Commission know their process
selection and what comments they received in their Notice of
[ ntent.

Following that, the Commission gaff would then
approve their use of the non-default process, either the
traditional or the dlternative.

CHAIRMAN WOOQOD: What if people are doing some
pre-filing gpplication activity today?

MR. WELCH: We have some trangtion provisons
that arein there, and the effective date of thefind rule
would be three months after the issuance, just because
people are sort of caught sort of in that in-between mark.

We have, hopefully, accounted for that.

(Slide)

MR. WELCH: The next dide on resource agency
cooperation: Our current FERC policy does not dlow a
federal agency to be a cooperator on a NEPA document and be
an intervenor in the process a the sametime.

Our palicy isthat the Agency has to choose
whether they're going to be aNEPA cooperator or an
intervenor in the process. The Notice proposes to change
that policy to permit an Agency to be a cooperator on a NEPA
document and be an intervenor at the same time.

The second bullet, to address any concerns about
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off-the-record communication, the Notice aso proposes to
modify the ex parte rule to require only disclosure of study
information. That's goecific technicd information provided
to Commisson gtaff by that agency. That would il be
required to be placed on the administrative record.

(Slide)

MR. WELCH: Findly, I'dliketo say alittle bit
about our effortsto improvetriba consultation. Under the
proposed rule, the Commission would initiate very early
discussons with any affected Indian tribe, in order to
deveop the consultation procedures that would be in place
throughout the entire licensaing process.

In order to do that, to facilitate that, we also
are proposing to establish the position of tribd liaison
here a FERC. That person would oversee dl thetriba
metters that the Commisson isinvolved in.

That'sdl I've got.

CHAIRMAN WOQOD: Oh, but you're modest. | haven't
seen John since the last one of these. What wasit, in
November that we had the workshops?

Thisis, | think, amgor step towards the
cregtion of amore efficient and timely licensing process.
| think your one dide, done, showed that clearly. It
envisons, asit should, that people of good will come

toaether and advance and work throuah these issuesin amore
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collaborative format than certainly what | was surprised to
find licenang has turned into when | got here.

We had the hearing back in November and December
of 01, and learned about just the processes here. It's
clear that there are some things that are outside our hands
to do, but I would say that the rebuttable presumption is
that this fixes as much on the process sde as we can fix
under our statutes, that should be fixed.

It baances therights of the partiesin an
appropriate way, to make sure that we adhere to the laws,
and aso develop the resource, as appropriate. So | look
forward to the process.

| think it'sagood onethat y'dl havelaid out,
to go right on the hustings now and get feedback, explain
what we're doing here.

Like another recent long NOPR, it isimportant to
explainit and to explain it and to explain it again, and if
they are waking out the door and need one more explanation,
giveit to them then, because thereisalot in here, alot
of detall, and | think it's needed and welcome.

| appreciate the effort thet y'all and dl the
folks outside the agency put together to get usto this
point. So | look forward to voting this out today and
getting it on the street today, so that y'dl can go get the

comments and we can put this chart back on a straiahter
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COMMISSIONER BROWNELL: | think it's enormous
testimony to the goodwill of the participants, including our
Staff, and the saffs at Interior and Agriculture, that we
have completed thiswork so quickly.

| want to particularly thank the Nationd Review
Group and the Interagency Hydropower Committee, who | think
cametogether in away that if you looked at the typical
history of how we approached this, no one would ever have
thought possble. And | redly believe it made our job that
much eager.

There are many dementsto this NOPR that | think
bear mentioning. Y ou've mentioned severd. | think the
efforts made at reducing the redundancy in the reporting and
the andyds are criticdly important. The up-front
involvement of dl the participants, the reduction of time,
the increased public participation in the prefiling phase,
the specid attention paid to some of the tribad and
environmentd issues, dl are very podtive. Will this
satisfy everyone? Of courseit won't. But | think the work
that's been done so far demondtrates the discipline of the
participants to kind of figure out what they need as opposed
to just what they want. And | hope that that discipline
continues, because | know everybody gave a the office on
thisone.

I'm aso pleased that the other agenciesin
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conjunction with this process have looked at their own
processes. Interior has announced or did announcein our
first meeting that they intend to initiate an gppeds

process, one that is efficient and quick that does not add
time to the process but redlly looks a some of the critical
ISsues.

I commend them. | commend the other agencies who
| think are dso taking alook. While we can only control
our own destiny, | think we've developed some working
relationships that have grown over time that will dlow us
al to be focusng on the congtant reengineering and
reevauation to get more and more efficiencies. Clearly
this addresses adminigratively what we need to do.

We know that Congress, and we've certainly talked
alot to them, wants to address certain issues that are
under their purview, and we will obvioudy work towards
them. But we made a commitment when we came here in our
nomination process, Pat, that thiswould be a priority. And
| appreciate dl the support weve gotten in fulfilling our
commitments. And | particularly thank our Staff, who has
redly worked over time and gone out of their way to be
respongve and to listen to the other participantsin the
process.

Becauseit's easy to St behind our own desks and

think that we kind of know how to solve dl the problems of
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the world, and it's amazing when somebody € se has some good
ideas. You've listened to those and incorporated those, and
I'm grateful for that.

So I'm excited about the next couple of months
and learning even more and getting it even better. 1I'm
excited to vote for this.

COMMISSIONER MASSEY': Increased public
participation, earlier Staff involvement in the process,
early study plan development with amandatory dispute
resolution process. It aimost sounds too good to be true.
But | do think that thisisamgor revamping of our
processes which virtualy everybody seemsto recognize
needed some substantial modifications.

| like the way our Staff worked with the industry
and the NGOs and othersin putting this together. | very
much like the way you worked with my office in kind of
bringing us dong in this complex areq, tdling uswhat you
were thinking about and getting our feedback aong the way.
| want to tell you how much | redlly appreciate that.

Asareault of that, | fed very, very
comfortable with this proposal. | think it'sagood idea
| want to commend Chairman Wood for taking a persond
interest in thisissue of the processing of hydroelectric
Cases.

| think vou have been a catdlyt for alot of
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good changes here by taking the bull by the horns and Smply
ingsting that we improve our processes. | commend you for
that.

Let me ask one question, though, in the area that
it almost sounds too good to be true. What about the state?
One of the issues we learned in these hearings we had in
which Staff has come in and reported on the old or pending
cases and why they're till outstanding, one of the issues
that comes up time and time again is we don't have the ate
permits that we need to findize. How isthat dedt within
thisruling?

MS. MILES: The Water Quality Certification and
Coastd Zone Management Act was not specifically dedlt with,
athough we have changed -- well, weve got the timing
dightly different than the traditiond process. Thetiming
for the request for it.

| think the answer istwofold. Oneisthat the
red god isto have the satesinvolved a the beginning
with us as we work through this, and for them to lay on the
table what thar information needs are a the beginning so
we can do the studies that are needed to get the information
they need, and then they should be able to act in atimely
fashion.

The other isthey will be able to use our NEPA

document. Theway treruleislaid out, federd aoencies
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can be cooperating agencies. Statesarenot. That's
something | expect to look at alot of comments on and see
what people have to say about that. but we do anticipate

that knowing that our NEPA documents would be able to have
the information in it that the states would need to use it

asthey need it for thelr permits.

The other thing | think is, it's an areathat
we're going to need to work on as we go back out in our
outreach sessions and see if there are more things that we
can do to even integrate further with the Sates.

COMMISSIONER MASSEY: Yes.

MR. CLEMENTS: | just wanted to add one thing to
that. The dispute resolution processis available to State
Water Quality Certification agencies so that they can come
to the Commission and if they're having a dispute with a
potentia gpplicant, they can have that resolved here.

There's no guarantee that the result of that will
be for them to get the Commission to require the gpplicant
to provide dl of the data the state would like. It gregtly
Increases the chances of that happening compared to what we
have today.

COMMISSIONER MASSEY: We believe that the new
processes we've set up here will make it morelikdy, even
though we can't control what the states do, it will make it

more likdy that they will act in atimey fashion, that
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they will have avallable to them the data, the information
that they need early inthe process. | aso like the fact
that our Staff would be involved at amuch earlier period of
timein the process.

Let me ask you one other question. This new
Integrated Licensing Processis the default processas |
undergtand it. Would it be safe to say it'sthe preferred
process for licenang?

MR. CLEMENTS: Yes.

COMMISSIONER MASSEY: Now if I'm an applicant and
| don't choose this process, what do | have to do again?

MR. CLEMENTS:. A potentid agpplicant that wants
to use the traditiona process or the ALP, hasto get
Commission authorization to do so. That's no different for
the ALP. They have to do that now and they have to show
that they have a consensus to support the use of that.

COMMISSIONER MASSEY: So they would have to make
some showing that the use of the more traditiond processis
supported by alot of the NGOs and other participants who've
commented?

MR. CLEMENTS. We're looking for comment on what
criteriamight be gppropriate for that. It's not entirely
sttled, but wed like to hear more specificaly about what
criteriamight best be gpplied if were going to ded with

an application to use the traditiona process.



COMMISSIONER MASSEY: But we've created this new
Integrated Licensing Process which even has a name that
sounds more gppeding. It would seem to meit'san
integrated process that bringsin alot of early involvement
by Staff and otherwise that would provide the necessary data
and information that would dlow dl of the government
entities that have to make decisons to make those decisons
earlier and with better data

But if | don't want to use that, I've got to make
the case for use of one of the traditional processes?

MR. CLEMENTS: That's correct.

COMMISSIONER MASSEY: And the Commission hasto
approve that? Okay. Mr. Chairman, this proposed rule has
my full support. | thank the Staff for an excdlent
presentation and for dl their hard work.

COMMISSIONER BROWNELL: Aye.

CHAIRMAN WOOQOD: Aye.

COMMISSIONER MASSEY: Aye.

CHAIRMAN WOOQOD: Thank you, John, Tim and Ann.
What's the comment cycle on that, by the way?

MS. MILES: April 214.

MR. CLEMENTS:. Sixty daysfrom today.

CHAIRMAN WOOD: That'sthe Battle of San Jacinto
Day. That'saspecid day for Texans.

(Lauahter.)
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CHAIRMAN WOQOD: It's a gate holiday where | come
from. Somehow they don't get it up here.

(Laughter.)

CHAIRMAN WOOD: Wewill have our Closed Session
darting at 1:30 in Hearing Room 6. Mesting adjourned.

(Whereupon, at 12:25 p.m. on Thursday, February
20, 2003, the Open Session of the Commisson Meeting

adjourned.)
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