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1. On November 18, 2016, the New York Independent System Operator, Inc. 
(NYISO) filed revisions to section 5.14.1.2 of its Market Administration and Control 
Area Services Tariff (Services Tariff)1 pursuant to section 205 of the Federal Power Act 
(FPA).2  The proposed revisions define the demand curves in the Installed Capacity 
(ICAP) market for the 2017/2018 Capability Year.3  The proposed revisions also identify 
the methodologies and inputs to be used for subsequent, annual updates to the ICAP 
Demand Curves4 for the 2018/2019, 2019/2020, and 2020/2021 Capability Years.  This 
periodic review process is known as the ICAP Demand Curve reset. 

2. In this order, we accept NYISO’s proposed revisions to its Services Tariff, subject 
to condition that NYISO file, within 30 days of the date of this order, a revised Services 

                                              
 1 New York Independent System Operator, Inc., NYISO Tariffs, NYISO MST, 
5.14 MST Installed Capacity Spot Market Auction and Installe, 18.0.0. 

2 16 U.S.C. § 824d (2012). 

3 NYISO’s Capability Year consists of the Summer Capability Period (May 1 
through October 31) and the Winter Capability Period (November 1 through April 30).  

4 ICAP Demand Curve is defined as:  “A series of prices which decline until 
reaching zero as the amount of Installed Capacity increases.”  NYISO, Services Tariff,  
§ 2.9 (16.0.0). 

http://etariff.ferc.gov/TariffSectionDetails.aspx?tid=898&sid=208940
http://etariff.ferc.gov/TariffSectionDetails.aspx?tid=898&sid=208940
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Tariff removing the inclusion of selective catalytic reduction emissions controls (SCR 
emissions controls) in the peaking plant design for the New York Control Area (NYCA) 
ICAP Demand Curve.  The following discussion addresses only protested issues.  NYISO 
has sufficiently supported all other non-protested proposed revisions and we find them to 
be just and reasonable.  

I. Background 

3. NYISO is required to determine the amount of ICAP that each Load Serving 
Entity (LSE) must acquire to ensure that adequate resources are available to meet 
projected load, taking into account reliability contingencies.  The amount of ICAP, in 
megawatts (MW), needed to provide adequate resources to meet reliability contingencies 
for NYCA5 includes the Installed Reserve Margin, which is the level of reserve capacity 
in excess of peak load required.  NYISO oversees an auction process that determines the 
amount and price of ICAP that each LSE must acquire using administratively established 
downward-sloping ICAP Demand Curves.  NYISO determines the total amount of  
ICAP required for the entire NYISO control area (i.e., NYCA) and separately determines 
the amount of ICAP required for New York City (NYC), Long Island (LI), and the  
G-J Locality.6  As a result, there are separate ICAP Demand Curves for NYCA, NYC, LI, 
and the G-J Locality.  

4. On July 18, 2016, the Commission accepted NYISO’s proposed revisions to its 
Services Tariff to enhance its existing ICAP Demand Curve reset process.7  Specifically, 
the Commission accepted NYISO’s proposals to:  (1) increase the period between  
ICAP Demand Curve resets from three years to four years; (2) estimate net energy and 
ancillary services revenues using a historical methodology instead of an econometric 
forecast; and (3) implement annual updates to certain parameters used to establish the 

                                              
5 NYCA includes the entire NYISO control area.  See NYISO, Services Tariff,  

§ 2.14 (11.0.0). 

6 NYCA comprises NYC (load zone J), LI (load zone K), the G-J Locality (load 
zones G, H, I, and J), and Rest of State (all other load zones, which currently includes 
load zones A through F). 

7 N.Y. Indep. Sys. Operator, Inc., 156 FERC ¶ 61,039, at P 1 (2016) (ICAP 
Demand Curve Reset Enhancements Order). 
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ICAP Demand Curves, so that the ICAP Demand Curves for the three Capability Years 
after NYISO conducts its periodic review will reflect changes in market conditions.8  

5. The Services Tariff guides NYISO’s ICAP Demand Curve reset process.   
Section 5.14.1.2 of the Services Tariff (Demand Curve Reset Section) requires NYISO  
to perform a quadrennial review to identify the methodologies and inputs used for 
determining the ICAP Demand Curves for the four Capability Years covered by the 
relevant ICAP Demand Curve reset process and establish the ICAP Demand Curves for 
the first Capability Year covered by that process.  Specifically, NYISO must assess  
“the current localized levelized embedded cost of a peaking plant” in NYC, LI, the  
G-J Locality, and Rest of State (and in any new load zone, if applicable) “to meet 
minimum capacity requirements” (gross CONE of the peaking plant).9  The Services 
Tariff defines a peaking plant as “the unit with technology that results in the lowest fixed 
costs and highest variable costs among all other units’ technology that are economically 
viable,” which includes “the number of units (whether one or more) that constitute the 
scale identified in the periodic review.”10  Further, NYISO must assess “the likely 
projected annual [energy and ancillary services] revenues of the peaking plant for the first 
Capability Year covered by the periodic review, net of the costs of producing such 
[energy and ancillary services] . . . including the methodology and inputs for determining 
such projections for the four Capability Years covered by the periodic review” (net 
energy and ancillary services revenue offset).11  In addition to details discussed further in 
this order, NYISO must also assess:  (1) “the appropriate shape and slope of the ICAP 
Demand Curves, and the associated point at which the dollar value of the ICAP Demand 
Curves should decline to zero” (zero-crossing point); (2) “the appropriate translation of 
the annual net revenue requirement of the peaking plant . . . into monthly values that take 
into account seasonal differences in the amount of capacity available in the ICAP Spot 

                                              
8 Id. PP 15-16, 27.  Specifically, NYISO will update the following parameters 

each year:  (1) the gross cost of new entry (CONE) of the peaking plant for each ICAP 
Demand Curve based on a composite escalation factor; (2) the net energy and ancillary 
services revenue estimates for each peaking plant based on updated cost and market price 
information; and (3) revised values of the ICAP Demand Curves based on both the 
updated gross CONE and net energy and ancillary services values, and the updated 
winter-to-summer ratio values.  Id. P 19. 

9 NYISO, Services Tariff, § 5.14.1.2.2 (16.0.0). 

10 Id. 

11 Id. 
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Market Auctions” (winter-to-summer ratio); and (3) “the escalation factor and inflation 
component of the escalation factor applied to the peaking plant gross cost, including the 
methodology and inputs for determining such values.”12 

6. The remaining provisions of the Demand Curve Reset Section of the Services 
Tariff detail additional procedures for the ICAP Demand Curve reset process, including 
that the ICAP Demand Curves approved by the NYISO Board of Directors shall be filed 
with the Commission for incorporation into the Services Tariff.  The Demand Curve 
Reset Section also includes a table that NYISO revises at the time of each ICAP Demand 
Curve reset to list the points on the ICAP Demand Curves for each Capability Year 
covered by the most recent ICAP Demand Curve reset.13 

II. Summary of NYISO’s Filing 

7. NYISO proposes to revise the table in the Demand Curve Reset Section of the 
Services Tariff to define the ICAP Demand Curves for the 2017/2018 Capability Year by 
specifying the applicable points of the ICAP Demand Curves for the 2017/2018 
Capability Year (the maximum point, reference point, and zero-crossing point).  In that 
same table, NYISO proposes for the 2018/2019, 2019/2020, and 2020/2021 Capability 
Years to state that NYISO will post the applicable points of the ICAP Demand Curves  
on its website on or before November 30th of the relevant year (e.g., 2017 for the 
2018/2019 Capability Year).  NYISO also proposes to set forth the gross CONE of the 
peaking plant and net energy and ancillary services revenue offset values used to define 
each ICAP Demand Curve for the 2017/2018 Capability Year, which will be updated 
annually.14  NYISO proposes to base the ICAP Demand Curve for the G-J Locality on a 
peaking plant located in load zone G, and to base the ICAP Demand Curve for NYCA on 
a peaking plant located in load zone F.  The remaining details regarding the applicable 
points of the ICAP Demand Curves for the 2017/2018 Capability Year, and the 
methodologies and inputs that will be used in conducting the annual updates to define the 
ICAP Demand Curves for the 2018/2019, 2019/2020, and 2020/2021 Capability Years 
are set forth in NYISO’s Transmittal Letter and attachments.15 

                                              
12 Id. 

13 Id. § 5.14.1.2. 

14 NYISO Transmittal Letter at 46; Proposed Services Tariff § 5.14.1.2.2.3.  

15 Specifically, NYISO attaches to its filing:  (1) its proposed revisions to the 
Services Tariff; (2) an affidavit from Analysis Group, Inc., an independent consultant  

 
(continued...) 
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8. As contemplated by the Demand Curve Reset Section,16 NYISO explains that it 
conducted a process, with stakeholder input, to select an independent consultant for this 
ICAP Demand Curve reset.17  The independent consultant selected the peaking plant 
technology options to be evaluated for each ICAP Demand Curve; developed the 
necessary design, cost, and performance information for each option; conducted 
additional analysis; and issued a joint final report, which NYISO attached to its filing.18    

9. NYISO contends that its proposed ICAP Demand Curves and methodologies and 
inputs are designed to ensure that the ICAP Demand Curves fulfill their fundamental 
objective of attracting new and retaining existing capacity necessary to ensure 
achievement of New York State’s applicable statewide and locational minimum ICAP 
requirements.  NYISO notes that the basis of the ICAP Demand Curves remains largely 
unchanged from that approved by the Commission in 2014.19  NYISO asks that the 
Commission accept its proposal, effective January 17, 2017.20 

III. Notice, Interventions, and Protests 

10. Notice of NYISO’s filing was published in the Federal Register, 81 Fed.  
Reg. 85,220 (2016), with protests and interventions due on or before December 9, 2016.  
Calpine Corporation; Direct Energy Business, LLC and Direct Energy Business 

                                                                                                                                                  
(Analysis Group Aff.); (3) the independent consultant’s final report from September 13, 
2016 (Independent Consultant Final Report); (4) an affidavit from Lummus Consultants 
International, Inc., an independent consultant subcontracted by Analysis Group, Inc. 
(Lummus Aff.); (5) an affidavit from David Allen of NYISO (Allen Aff.); and  
(6) NYISO staff’s final recommendations from September 15, 2016 (NYISO Staff Final 
Recommendations). 

16 NYISO, Services Tariff, § 5.14.1.2.2.4 (16.0.0) (explaining the ICAP Demand 
Curve reset procedures, including input from an independent consultant). 

17 The independent consultant refers to both the Analysis Group, Inc. (Analysis 
Group) and its subcontractor, Lummus Consultants International, Inc. (Lummus).   

18 NYISO November 18, 2016 Filing, Attach. III, Ex. D. 

19 N.Y. Indep. Sys. Operator, Inc., 146 FERC ¶ 61,043 (2014) (2013 ICAP 
Demand Curve Reset Order), order on reh’g, 147 FERC ¶ 61,148 (2014) (2013 ICAP 
Demand Curve Reset Rehearing Order). 

20 NYISO Transmittal Letter at 2, 46-47. 
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Marketing, LLC; NRG Power Marketing LLC and GenOn Energy Management, LLC; 
Independent Power Producers of New York, Inc. (IPPNY); CPV Valley, LLC;  
Entergy Nuclear Power Marketing, LLC (Entergy); New York State Energy Research and 
Development Authority (NYSERDA); the City of New York and Multiple Intervenors21 
(jointly, City of NY and Multiple Intervenors); the New York Transmission Owners 
(NYTOs);22 Niagara Mohawk Power Corporation (Niagara Mohawk); and the New York 
State Department of State Utility Intervention Unit (UIU) filed timely motions to 
intervene.  The New York State Public Service Commission (New York Commission) 
filed a notice of intervention.  NYISO’s Market Monitoring Unit (MMU) filed a motion 
to intervene out of time. 

11. Consolidated Edison Company of New York, Inc. and Orange and Rockland 
Utilities, Inc. (jointly, the Companies); Entergy; Niagara Mohawk; UIU; and MMU filed 
comments.  City of NY and Multiple Intervenors filed comments and a protest.  The  
New York Commission and NYSERDA (jointly, the State Entities) and NYTOs filed 
protests.  IPPNY filed a limited protest and comments. 

12. On December 22, 2016, the following parties filed answers to the comments and 
protests:  NYISO; and NYTOs and City of NY and Multiple Intervenors (collectively, 
NYTOs, City of NY, and Multiple Intervenors).  On December 23, 2016, the following 
parties filed answers to the comments and protests:  City of NY and Multiple Intervenors; 
the State Entities; IPPNY; and Niagara Mohawk.  On January 6, 2017, NYTOs filed an 
answer to NYISO’s and IPPNY’s answers.  On January 10, 2017, IPPNY filed an answer 
to NYTOs, City of NY, and Multiple Intervenors’ collective answer.   

                                              
21 Multiple Intervenors is an unincorporated association of approximately 60 large 

industrial, commercial, and institutional energy consumers with manufacturing and other 
facilities located throughout New York State. 

22 NYTOs consist of Central Hudson Gas & Electric Corporation; Consolidated 
Edison Company of New York, Inc.; Niagara Mohawk Power Corporation;  
New York Power Authority; New York State Electric & Gas Corporation;  
Orange and Rockland Utilities, Inc.; Power Supply Long Island; and Rochester Gas  
and Electric Corporation. 
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IV. Procedural Matters 

13. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,23 the 
notice of intervention and timely, unopposed motions to intervene serve to make the 
entities that filed them parties to this proceeding. 

14. Pursuant to Rule 214(d) of the Commission’s Rules of Practice and Procedure,24 
we will grant MMU’s late-filed motion to intervene given its interest in the proceeding, 
the early stage of the proceeding, and the absence of undue prejudice or delay. 

15. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure25 prohibits 
an answer to a protest or an answer to an answer unless otherwise ordered by the 
decisional authority.  We will accept the answers filed by NYISO; NYTOs, City of NY, 
and Multiple Intervenors (collectively); City of NY and Multiple Intervenors (jointly); 
the State Entities; IPPNY; Niagara Mohawk; and NYTOs, because they have provided 
information that assisted us in our decision-making process. 

V. Substantive Matters 

16. We accept, subject to condition, NYISO’s proposed revisions to its Services Tariff 
to define the ICAP Demand Curves for the 2017/2018 Capability Year and to identify the 
methodologies and inputs to be used for subsequent, annual updates to the ICAP Demand 
Curves for the 2018/2019, 2019/2020, and 2020/2021 Capability Years.26  Specifically, 
we accept NYISO’s proposed revisions to the Demand Curve Reset Section of its 
Services Tariff, subject to NYISO filing, within 30 days of the date of this order, 
revisions to its Services Tariff to remove the inclusion of SCR emissions controls in the 
peaking plant design for the NYCA ICAP Demand Curve.   

17. We next discuss the contested revisions, which pertain to:  (1) use of a simple 
cycle F class frame turbine as the peaking plant technology for all of the ICAP Demand 

                                              
23 18 C.F.R. § 385.214 (2016). 

24 Id. § 385.214(d). 

25 Id. § 385.213(a)(2). 

26 The Commission can revise a proposal under section 205 of the FPA as  
long as the filing utility accepts the change.  See City of Winnfield, 744 F.2d 871, 875-77 
(D.C. Cir. 1984).  The filing utility is free to indicate that it is unwilling to accede to the 
Commission’s conditions by withdrawing its filing. 
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Curves; (2) inclusion of SCR emissions controls in the peaking plant design for all  
ICAP Demand Curves; (3) inclusion of dual fuel capability in the peaking plant designs 
for the NYC, LI, and G-J Locality ICAP Demand Curves, and use of the gas-only 
peaking plant design for the NYCA ICAP Demand Curve; (4) peaking plant costs;  
(5) property tax treatment; (6) natural gas hub selections; (7) level of excess adjustment 
factors; (8) incorporation of comprehensive shortage pricing into the net energy and 
ancillary services revenues model; and (9) levelized fixed charge and financial 
parameters.  We find the remaining uncontested revisions to be just and reasonable.27 

A. Peaking Plant Technology and Design 

18. The Demand Curve Reset Section defines a peaking unit as “the unit with 
technology that results in the lowest fixed costs and highest variable costs among all 
other units’ technology that are economically viable.”28  NYISO contends that it applied 
the following criteria to determine the appropriate peaking plant technology and 
equipment design for each of the ICAP Demand Curves:  (1) the availability of the 
technology to most market participants; (2) existence of sufficient operating experience 
to demonstrate that the technology is proven and reliable; (3) whether the technology is 
dispatchable and capable of being cycled to provide peaking service; and (4) the ability to 
achieve compliance with applicable environmental requirements and regulations.29 

                                              
27 Uncontested revisions include NYISO’s proposal to:  (1) use only real-time 

dispatch prices for the net energy and ancillary services revenues model for real-time 
commitment and dispatch; (2) not reduce net energy and ancillary services revenues 
estimates for gas-only peaking plants to account for the potential of natural gas 
unavailability, or for dual fuel peaking plants to account for potential difficulties in 
replenishing fuel oil; (3) include intraday fuel premium/discount values for determining 
real-time (or intraday) natural gas prices in the net energy and ancillary services revenues 
model; (4) use a revised formula for calculating reference point values; (5) continue to 
use the current zero-crossing point values; (6) update annually the peaking plant costs 
using a single, NYCA-wide composite escalation factor; (7) use the same net energy and 
ancillary services revenues model for purposes of the annual updates with data from the 
most recent 12-month period ending in August; and (8) use the updated peaking plant 
costs and net energy and ancillary services revenue projections to derive updated ICAP 
Demand Curves. 

28 NYISO, Services Tariff, § 5.14.1.2.2 (16.0.0). 

29 NYISO Transmittal Letter at 6 (citing 2013 ICAP Demand Curve Reset Order, 
146 FERC ¶ 61,043 at P 60; N.Y. Indep. Sys. Operator, Inc., 134 FERC ¶ 61,058, at P 37 
(2011) (2010 ICAP Demand Curve Reset Order), order on reh’g, 135 FERC ¶ 61,170 
 

(continued...) 
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19. NYISO states that a fundamental objective of the ICAP Demand Curves is that the 
underlying peaking plant should be able to capture sufficient revenues to support market 
entry if needed to ensure attainment of the applicable minimum capacity requirements.  
Thus, NYISO explains, it must derive the ICAP Demand Curves based on the costs and 
net energy and ancillary services revenues of a representative peaking plant that can 
reliably be constructed and operated in multiple instances if necessary to ensure 
compliance with the applicable minimum capacity requirements.  According to NYISO, 
establishing the ICAP Demand Curves on the basis of a single least cost design is likely 
to result in price signals that could sustain the development of only a single facility, 
which could require reliance on out-of-market action to ensure continued availability of 
sufficient resources should system conditions dictate a need to develop more than one 
peaking plant.  NYISO contends that its proposal is intended to ensure that the ICAP 
Demand Curves are capable of providing appropriate price signals regarding the value of 
capacity in each capacity region, while simultaneously providing the needed revenues to 
elicit new market entry if and when required to ensure reliability.30 

20. As discussed further below, NYISO proposes to continue to use a simple cycle F 
class frame turbine as the peaking plant technology for all of the ICAP Demand Curves.  
NYISO also proposes that the peaking plants for all of the ICAP Demand Curves  
include SCR emissions controls to ensure compliance with applicable environmental 
requirements.  NYISO further proposes to continue to include dual fuel capability for the 
peaking plant designs for the NYC, LI, and G-J Locality ICAP Demand Curves, and to 
continue to use a gas-only peaking plant design for the NYCA ICAP Demand Curve.  We 
also discuss the peaking plant costs and property tax treatment below. 

1. Peaking Plant Technology 

21. Consistent with the last ICAP Demand Curve reset, NYISO proposes to continue 
to use a simple cycle F class frame turbine as the peaking plant technology for all of the 
ICAP Demand Curves.  According to NYISO, the F class frame turbine remains the 
technology representing the lowest fixed costs and highest variable costs among all other 
technologies that were deemed economically viable, consistent with the Services Tariff.31   

                                                                                                                                                  
(2011); N.Y. Indep. Sys. Operator, Inc., 125 FERC ¶ 61,299, at P 20 (2008) (2007 ICAP 
Demand Curve Reset Rehearing Order)).  

30 Id. at 6-8. 

31 Id. at 7 (citing NYISO Staff Final Recommendations at 40-41; Independent 
Consultant Final Report at 8-9, 12-18, 93-94; Analysis Group Aff. ¶ 23). 
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22. NYISO states that certain stakeholders contend that NYISO should instead  
select a simple cycle H class frame turbine as the peaking plant technology.  NYISO 
explains that these stakeholders argue that a developer proposing to potentially install a 
simple cycle H class frame turbine with SCR emissions controls recently cleared in the 
ISO New England Inc. (ISO-NE) forward capacity market auction for the 2019/2020 
capacity commitment period.  These stakeholders further state, NYISO continues, that in 
ISO-NE’s process to update the CONE value underlying its capacity demand curve 
construct, its consultants have proposed to base the costs of a simple cycle turbine design 
on the H class frame turbine.  NYISO asserts that the H class frame turbine in simple 
cycle configuration was not considered in this ICAP Demand Curve reset because, at this 
time, it is not economically viable, as required by the Services Tariff.  NYISO states that 
the H class frame turbine has not been commercially operated in a simple cycle 
configuration.32 

23. According to NYISO, the ICAP Demand Curves have never been established 
using a technology for which there was no actual operating experience.  For example, 
NYISO contends that the F class frame turbine with SCR emissions controls had 
accumulated approximately 500 operating hours over a seven-month period across  
four units operating at a single facility in California at the time NYISO proposed to use it 
as the peaking plant technology in 2013.33  With regard to the inclusion of the H class 
frame turbine in ISO-NE, NYISO argues that the project that cleared has not yet 
commenced construction, nor has it received a siting permit.  Moreover, NYISO points 
out that because the project developer specifically indicated that the project will use the  
H class frame turbine “or a comparable unit,” it is unclear whether the proposed project 
will ultimately use the H class frame turbine.34  NYISO asserts that it will likely not 
know until at least mid-2019 whether any simple cycle H class frame unit with SCR 
emissions controls may become commercially operational and available to potentially 
demonstrate that such technology is proven and reliable.  As for ISO-NE’s corresponding 
CONE determination, NYISO responds that ISO-NE does not have a similar “economic 
viability” requirement, so ISO-NE’s technology selections are irrelevant to NYISO’s 
ICAP Demand Curve reset.  NYISO notes that it will continue to monitor the 
developments related to the simple cycle H class frame unit and determine whether 

                                              
32 Id. at 7-8 (citing NYISO Staff Final Recommendations at 41; Independent 

Consultant Final Report at 17). 

33 Id. at 8 (citing 2013 ICAP Demand Curve Reset Order, 146 FERC ¶61,043 at 
PP 57-60). 

34 Id. 
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sufficient commercial operating experience has occurred to support its consideration in 
the next ICAP Demand Curve reset.35 

a. Comments and Protests 

24. IPPNY supports NYISO’s proposal to use the F class frame turbine as the peaking 
plant technology for all of the ICAP Demand Curves.  IPPNY agrees with NYISO that 
the simple cycle H class frame turbine is not economically viable because it has never 
been operated in a simple cycle configuration and therefore lacks proven operating 
experience.36  IPPNY acknowledges that a simple cycle H class frame turbine cleared the 
ISO-NE forward capacity market auction, but asserts that developers in ISO-NE can buy 
out of their capacity commitments or designate different units to meet these 
commitments.  Further, IPPNY explains that ISO-NE is not bound to an “economic 
viability” determination like NYISO.37 

25. UIU asserts that NYISO’s selection of the F class frame turbine as the peaking 
plant technology for NYCA and the G-J Locality is inconsistent with the Services Tariff 
because the H class frame turbine is economically viable and has lower capital costs than 
the F class frame turbine.  UIU states that in the last ICAP Demand Curve reset, the 
Commission found that “an economically viable technology must be physically able to 
supply capacity to the market,” but that economic viability determinations are otherwise a 
“matter of judgment.”38  UIU points to the recent clearing of the H class frame turbine 
project in ISO-NE’s forward capacity market auction.  As to arguments that this project 
might not be completed, UIU argues that the associated capacity obligation of that project 
is both physical and financial and carries a substantial penalty for noncompliance, 
meaning the project will become operational and supply physical resources in time for 
the 2019/2020 capacity commitment period in ISO-NE.  UIU also points to ISO-NE’s use 

                                              
35 Id. at 8-9 (noting that the independent consultant developed cost and net energy 

and ancillary services revenue estimates based on the simple cycle H class frame turbine 
for informational purposes to provide stakeholders a comparison with the F class frame 
turbine and to provide transparency). 

36 IPPNY December 9, 2016 Limited Protest and Comments at 26 (citing NYISO 
Transmittal Letter at 7-9; NYISO Staff Final Recommendations at 41). 

37 Id. at 26-27. 

38 UIU December 9, 2016 Comments and Protest at 4-5 (quoting 2013 ICAP 
Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 21). 



Docket No. ER17-386-000  - 12 - 

of the H class frame turbine for developing the CONE for its upcoming demand curves.39  
As for the capital costs of the H class frame turbine, UIU cites the clearing price of 
$7.30/kW-month in the recent ISO-NE forward capacity auction in which the H class 
frame turbine cleared.  UIU contends that this price is significantly lower than NYISO’s 
proposed reference price for NYCA and may be below the price an F class frame turbine 
would require to remain economically viable.  According to UIU, this counters NYISO’s 
argument that the project developer in ISO-NE could use a “comparable” technology 
because that technology would need to be at least as cost-competitive as the H class 
frame turbine.40 

b. Answers 

26. NYISO contends that it and the independent consultant fully considered the recent 
events in ISO-NE in determining that, for this ICAP Demand Curve reset, the simple 
cycle H class frame turbine does not qualify as economically viable, as required by the 
Services Tariff.  NYISO reiterates that the ICAP Demand Curves have never been 
established using a technology for which there is no actual commercial operating 
experience.  NYISO states that, until a simple cycle H class frame turbine with SCR 
emissions controls achieves sufficient commercial operating experience to demonstrate 
that the technology is proven and reliable, its consideration as the peaking plant design in 
New York remains premature.41 

c. Commission Determination 

27. We find NYISO’s proposal to continue using the simple cycle F class frame 
turbine as the peaking plant technology for all ICAP Demand Curves to be just and 
reasonable.  We agree with NYISO that, consistent with the requirements of the Services 
Tariff, the F class frame turbine remains “the unit with technology that results in the 
lowest fixed costs and highest variable costs among all other units’ technology that are 
economically viable.”42  Furthermore, as NYISO states, the simple cycle F class frame 

                                              
39 Id. at 5-6. 

40 Id. at 6-7. 

41 NYISO December 22, 2016 Answer at 5-6. 

42 NYISO, Services Tariff, § 5.14.1.2.2 (16.0.0); see also 2013 ICAP Demand 
Curve Reset Order, 146 FERC ¶ 61,043 at P 58. 
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turbine has been commercially operated in the desired configuration, further 
demonstrating that the technology is proven and reliable and, thus, economically viable.43 

28. We reject UIU’s arguments that NYISO should instead select the H class frame 
turbine for NYCA and the G-J Locality.  Simply put, it is difficult to assert that a peaking 
plant—in this case, the H frame class turbine—is economically viable when it has not 
been operated in a simple cycle configuration.44  Although the Commission has stated 
that it “does not look for a minimum number of hours in order to determine whether a 
technology is considered viable,” we find the record of evidence presented in support of 
the H class frame turbine fails to demonstrate viability.45  Evidence regarding recent 
capacity commitment obligations cleared in ISO-NE for H class frame turbine projects, 
and ISO-NE’s consultant using the H class frame turbine to determine the CONE for 
upcoming ISO-NE demand curves does not persuade us to the contrary.  The relevant  
H class frame turbine project has not yet begun construction and there are inherent 
differences between ISO-NE and NYISO that caution against reliance on ISO-NE’s 
demand curve process.  For example, NYISO states that ISO-NE is not bound by an 
“economic viability” determination like NYISO when selecting peaking plant 
technologies used to establish values for its demand curve construct.  According to 
NYISO, its nearer-term ICAP market construct supports the need for reliance on proven 
and reliable technologies to serve as the peaking plant.46  We note NYISO’s commitment 
to continue to monitor the developments related to the simple cycle H class frame unit 
and determine whether sufficient commercial operating experience supports its 
consideration in the next ICAP Demand Curve reset.47 

2. SCR Emissions Controls 

29. NYISO states that, consistent with the last ICAP Demand Curve reset (in 2013), it 
proposes that the peaking plant designs for the NYC, LI, and G-J Locality ICAP Demand 
Curves include SCR emissions controls to comply with applicable nitrogen oxides 

                                              
43 NYISO Transmittal Letter at 8. 

44 Id. at 7-8 (citing NYISO Staff Final Recommendations at 41; Independent 
Consultant Final Report at 17). 

45 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 58. 

46 NYISO Transmittal Letter at 9 & n.37. 

47 Id. at 9. 
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emissions requirements in New York State.48  Moreover, NYISO explains, due to 
changes in the applicable environmental requirements since the last ICAP Demand Curve 
reset, NYISO proposes to alter the previously approved peaking plant design for the 
NYCA ICAP Demand Curve to now include SCR emissions controls.49 

30. To be constructed and operate in New York State, NYISO explains that the 
peaking plant must obtain all necessary air permits, which will require compliance with 
both New Source Performance Standards and New Source Review permit requirements 
for applicable pollutants.50  NYISO states that the New Source Performance Standards 
require that each of the peaking plants NYISO evaluated limit nitrogen oxides emissions 
to less than 15 parts per million by volume (ppmv) at 15 percent oxygen while operating 
on natural gas.  NYISO asserts that the F class frame turbine is the only peaking plant 
NYISO evaluated that can achieve this requirement without SCR emissions controls, 
regardless of New Source Review requirements.51  NYISO also states that the New 
Source Performance Standards for simple cycle combustion turbines establish a capacity 
factor limitation for carbon dioxide emissions, which requires a peaking plant to limit its 
operating hours.  For simple cycle F class frame turbines, NYISO states that the 
applicable capacity factor limit is 38 percent, or an operating hour limit of approximately 
3,300 hours per year.52 

31. NYISO explains that the peaking plant must also comply with the applicable  
New Source Review requirements, including the application of Best Available Control 
Technology and Lowest Achievable Emissions Rule determinations for emissions of 
                                              

48 Id. at 9-10 (citing 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043 
at PP 57-60). 

49 Id. at 10 & n.39.  NYISO states that, in the last ICAP Demand Curve reset, it 
proposed that the NYCA ICAP Demand Curve peaking plant operate pursuant to a 
federally enforceable limitation on annual operating hours in lieu of installing SCR 
emissions controls to achieve compliance with applicable nitrogen oxides emissions 
requirements. 

50 Id. at 10 (citing NYISO Staff Final Recommendations at 6-10; Independent 
Consultant Final Report at 19-29; Lummus Aff. ¶¶ 24-29). 

51 Id. (citing NYISO Staff Final Recommendations at 7; Independent Consultant 
Final Report at 19-20; Lummus Aff. ¶ 26). 

52 Id. at 11 (citing NYISO Staff Final Recommendations at 7; Independent 
Consultant Final Report at 20, 27). 
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criteria pollutants and precursors.  NYISO elaborates that, for a given pollutant, the  
New Source Review requirements vary depending on whether the facility is located in an 
area designated as in attainment (where a Best Available Control Technology 
determination is required) or nonattainment (where Lowest Achievable Emissions Rules 
apply).  For peaking plants in nonattainment areas (i.e., in load zones J, K, and the 
Rockland County part of G) or that have dual fuel capability, NYISO explains that, given 
the restrictive threshold for nitrogen oxides emissions in these areas and the much higher 
nitrogen oxides emissions rates that result from operating on ultra-low sulfur diesel fuel 
oil, the independent consultant concluded that the peaking plant design must include SCR 
emissions controls.  Thus, NYISO asserts that SCR emissions controls must be included 
in the peaking plant designs for the NYC, LI, and G-J Locality ICAP Demand Curves, 
consistent with the last ICAP Demand Curve reset.53   

32. For gas-only peaking plants in attainment areas (i.e., in load zones C, F, and the 
Dutchess County part of G), NYISO states that the applicable environmental regulations 
allow an alternative compliance option to installing SCR emissions controls to reduce 
nitrogen oxides emissions.  Specifically, NYISO continues, the gas-only peaking plant 
could operate pursuant to a federally enforceable annual operating hours limit to remain 
below the threshold for “major source” designation, and application of certain New 
Source Review requirements.54  NYISO contends that, although this alternative 
compliance option remains available in the regulations, it is not a viable option for a 
peaking plant in this ICAP Demand Curve reset.55 

33. Specifically, in addition to obtaining the necessary air permits discussed above, 
NYISO explains that a peaking plant must also obtain a certificate of environmental 
compatibility and public need from the New York State Board on Electric Generation 
Siting (NY Siting Board), pursuant to Article 10 of the New York Public Service Law.56  
According to NYISO, Article 10 requires the NY Siting Board to find that “the adverse 
environmental effects of the construction and operation of the facility will be minimized 
or avoided to the maximum extent practicable.”57  NYISO states that Article 10 also 
                                              

53 Id. (citing Independent Consultant Final Report at 23-26; Lummus Aff. ¶ 25). 

54 Id. at 11-12 (citing NYISO Staff Final Recommendations at 8-9; Independent 
Consultant Final Report at 27–28; Lummus Aff. ¶ 27). 

55 Id. at 12. 

56 N.Y. Pub. Serv. L. §§ 160-173. 

57 NYISO Transmittal Letter at 12-13 (quoting N.Y. Pub. Serv. L. § 168(3)(c)). 
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empowers the NY Siting Board to exercise its authority in granting a certificate 
regardless of any draft air permits (and accompanying restrictions and limitations 
contained therein) that may have been issued for a project.58  NYISO contends that this 
independent authority could permit the NY Siting Board to impose more stringent 
requirements than the air permits issued for a project or simply deny a project’s 
application, preventing it from being constructed.59  NYISO contends that environmental 
thresholds have tightened since the last ICAP Demand Curve reset, such that the annual 
nitrogen oxides emissions for a peaking plant design without SCR emissions controls are 
2.5 times greater than a peaking plant that includes SCR emissions controls.  Based on its 
interpretation of the NY Siting Board’s authority under Article 10, NYISO argues that 
there is significant uncertainty regarding whether the NY Siting Board would grant a 
certificate to a peaking plant without SCR emissions controls.60 

34. NYISO also identifies additional relevant factors it considered.  First, NYISO 
states that a review of air permits for electric generators in New York State indicates that 
no facility has been permitted using an annual operating hours cap in lieu of installing 
SCR emissions controls to reduce nitrogen oxides emissions during NYISO’s existence.61  
Furthermore, NYISO points to recent New York State regulations (which are stricter than 
federal regulations) requiring reductions in nitrogen oxides emissions from distributed 
generation facilities.62  NYISO also cites recent changes to federal ozone standards and 
the nitrogen oxides budget under the Cross State Air Pollution Rule (which takes effect 
May 1, 2017).63 

                                              
58 Id. at 13 (citing N.Y. Pub. Serv. L. § 172). 

59 Id. 

60 Id. (citing NYISO Staff Final Recommendations at 8-9; Independent Consultant 
Final Report at 27; Lummus Aff. ¶¶ 27-29). 

61 Id. at 10, 14 (citing NYISO Staff Final Recommendations at 9). 

62 Id. at 14 (citing Rules for Distributed Generation Sources (6 NYCRR Part 222), 
http://www.dec.ny.gov/regulations/104487.html). 

63 Id. at 14-15 (citing NYISO Staff Final Recommendations at 9-10; Independent 
Consultant Final Report at 27-28; U.S. Environmental Protection Agency, Final Cross-
State Air Pollution Rule Update (Sept. 7, 2016), https://www.gpo.gov/fdsys/pkg/FR-
2016-10-26/pdf/2016-22240.pdf). 
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35. For these reasons, NYISO contends that a reasonable and representative peaking 
plant design should include SCR emissions controls in all locations.  NYISO argues that 
failure to include such controls is likely to result in a design that is either incapable of 
being constructed in New York State or could be constructed in a single, limited one-off 
circumstance without the ability to be repeated, if necessary.  NYISO concludes that this 
could result in the establishment of ICAP Demand Curves that may ultimately fail to 
produce adequate price signals to elicit and support new entry into the market when 
needed to maintain reliability.64 

a. Comments and Protests 

36. IPPNY supports NYISO’s proposal to include SCR emissions controls in the 
peaking plant designs for all ICAP Demand Curves.  In addition to NYISO and the 
independent consultant’s reasons, IPPNY attaches to its filing a paper from the 
environmental consulting firm Ecology and Environment, Inc. (E&E Paper).65  IPPNY 
contends that the E&E Paper shows that a developer would be very unlikely to construct 
an F class frame turbine peaking plant that was not equipped with SCR emissions 
controls in any load zone in New York due to siting, permitting, and future market 
risks.66  IPPNY agrees with NYISO that environmental regulations have changed 
significantly since the last ICAP Demand Curve reset, which now make an operating 
hour limit infeasible, thereby driving the need for SCR emissions controls for the peaking 
plant designs in all regions.67   

37. In addition to regulatory changes, IPPNY asserts that since the last ICAP Demand 
Curve reset, New York State agencies have:  (1) banned hydraulic fracturing of natural 
gas starting in 2014; (2) rejected an application for a water quality permit for a proposed 
natural gas pipeline in April 2016; and (3) adopted the Clean Energy Standard, which 
seeks a 40 percent reduction in carbon dioxide emissions by requiring that 50 percent of 
all electricity consumed in the state by 2030 be produced by renewable facilities.68  With 
regard to Article 10 of the New York Public Service Law, IPPNY points to the E&E 
Paper, which posits that a peaking plant without SCR emissions controls is unlikely to 
                                              

64 Id. at 15. 

65 IPPNY December 9, 2016 Limited Protest and Comments at Ex. I. 

66 Id. at 15 & Ex. I. 

67 Id. at 15-16. 

68 Id. at 17. 



Docket No. ER17-386-000  - 18 - 

meet the Article 10 requirement to minimize adverse environmental impacts.69  IPPNY 
concludes that it is highly likely that, due to pressure from environmental groups, the  
NY Siting Board will condition approval of a peaking plant on the installation of the best 
technology available, which is SCR emissions controls.70  Moreover, IPPNY asserts that 
the NY Siting Board’s granting of a certificate to a peaking plant without SCR emissions 
controls would be entirely inconsistent with the State’s multi-billion-dollar effort to 
reduce air emissions through the development and maintenance of renewable energy and 
nuclear facilities.71 

38. IPPNY contends that an operating hour limit is also unlikely to avoid the need for 
SCR emissions controls because a peaking plant without SCR emissions controls may 
have difficulty meeting the one-hour nitrogen dioxide National Ambient Air Quality 
Standard.  According to IPPNY, the E&E Paper provides that installing SCR emissions 
controls may be necessary to model compliance with this standard.72  IPPNY claims that, 
to satisfy the economic viability requirement set forth in the Services Tariff, NYISO must 
demonstrate that a peaking plant can be replicated in the relevant load zone.73 

39. IPPNY disagrees with arguments made during the stakeholder process that  
Article 10 grants the New York State Department of Environmental Conservation 
(NYSDEC) the exclusive authority to issue air permits and that the NY Siting Board does 
not have the authority to require SCR emissions controls if NYSDEC issues an air permit 
that does not require such controls.  IPPNY argues that such arguments ignore the fact 
that Article 10 states that the issuance of permits by NYSDEC “shall in no way interfere 
with the required review by the [NY Siting Board] of the anticipated environmental and 
health impacts relating to the construction and operation of the facility as proposed, or its 
authority to deny an application for certification and, in the event of such a denial, any 
such permits shall be deemed null and void.”74  IPPNY contends that this provision, 
which is a new source of authority that was not granted to the NY Siting Board under the 
prior statute, gives the NY Siting Board the authority to perform its own environmental 
                                              

69 Id. at 18. 

70 Id. at 17-18 (citing N.Y. Pub. Serv. L. §§ 162-64, 168(2); E&E Paper at 9). 

71 Id. at 19. 

72 Id. 

73 Id. at 19-20 (citing E&E Paper at 5-8). 

74 Id. at 20 (quoting N.Y. Pub. Serv. L. § 172(1)). 
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review of nitrogen oxides emissions and determine that a project should not be built 
because it does not minimize nitrogen oxides emissions to the maximum extent 
practicable.75 

40. Referencing the Independent Consultant Final Report, IPPNY contends that, even 
if a developer can obtain an Article 10 certificate without installing SCR emissions 
controls by accepting an hourly operating limit, it faces the substantial risk that 
increasingly stringent emissions caps will require it to retrofit its facility with SCR 
emissions controls later at a cost significantly higher than if it had installed such controls 
initially.76  IPPNY adds that the developer would also face significant outages to install 
the equipment.  If the peaking plant design is not assumed to include SCR emissions 
controls, IPPNY asserts that these additional risks would need to be captured in the ICAP 
Demand Curves either by a significantly shorter amortization period than 20 years 
(NYISO’s proposed amortization period) or by an increased required return on equity.  
IPPNY contends that once these risks are appropriately represented, the annualized cost 
of the peaking plant design without SCR emissions controls would likely be no lower 
than the cost of a peaking plant design with SCR emissions controls.77  

41. The State Entities, City of NY and Multiple Intervenors, UIU, and Niagara 
Mohawk protest NYISO’s proposal to include SCR emissions controls in the peaking 
plant designs for the NYCA and G-J Locality ICAP Demand Curves.78  The State Entities 
and City of NY and Multiple Intervenors argue that there is no regulatory mandate for 
peaking plants located in load zones C, F, and G (Dutchess County) to include SCR 
emissions controls.79  For this reason, Niagara Mohawk adds that NYISO’s proposal is 
contrary to NYISO’s obligation to select the peaking plant with the lowest fixed costs.  
According to Niagara Mohawk, without a regulatory mandate to include SCR emissions 
controls, including the cost of SCR emissions controls in the peaking plant costs for 
NYCA would be unlikely to incent a new generator in NYCA to include SCR emissions 
controls in its design, but rather would provide revenues intended to be allocated to 
                                              

75 Id. at 20-21. 

76 Id. at 21 (citing Independent Consultant Final Report at 28). 

77 Id.  

78 Niagara Mohawk’s protest is limited to NYISO’s proposal to include SCR 
emissions controls in the NYCA ICAP Demand Curve. 

79 State Entities December 9, 2016 Protest at 21; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 29. 
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generators with SCR emissions controls to generators without SCR emissions controls.80  
Niagara Mohawk asserts that creating a financial allowance for certain environmentally 
protective technology without corresponding regulations that require its use would 
reward with higher profits those generators who choose not to install such technology.  
Niagara Mohawk concludes that this could have the perverse effect of incenting 
development of generation without SCR emissions controls, thereby adding less 
environmentally friendly resources to the upstate New York generation fleet and 
worsening air quality for customers.81 

42. Moreover, the State Entities and City of NY and Multiple Intervenors assert that 
consumers should not be burdened with a significant increase in capacity costs when 
there is no discernable requirement for the incremental costs, and no quantified customer 
benefit from the inclusion of such emissions controls.82  The State Entities contend that 
SCR emissions controls for the peaking plants located in load zones C, F, and G 
(Dutchess County) would not be cost-effective.83  UIU and the State Entities argue that 
NYISO did not present a comparison of the costs for an F class frame turbine with and 
without SCR emissions controls and did not specify the cost of offsets and allowances 
that must be purchased for each ton of nitrogen oxides actually emitted.84  According to 
the State Entities, this was due to proprietary data, but they argue that this resulted in 
insufficient available data.85  Nevertheless, based on their own calculations, the  
State Entities argue that a developer would not invest approximately $26.4 million to 
save $273,000 ($13,650 annually) on avoiding purchasing emissions allowances and 
offsets, unless there is an affirmative regulatory or legal obligation to do so.86  Moreover, 
the State Entities contend that the optional investment in SCR emissions controls is a 

                                              
80 Niagara Mohawk December 9, 2016 Comments at 4-5.  

81 Id. at 8. 

82 State Entities December 9, 2016 Protest at 21; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 23-24. 

83 State Entities December 9, 2016 Protest at 19-21. 

84 UIU December 9, 2016 Comments and Protest at 8-9; State Entities  
December 9, 2016 Protest at 18. 

85 State Entities December 9, 2016 Protest at 18-19. 

86 Id. at 19-21 (explaining the derivation of the cost savings estimate). 
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large enough cost that a developer would require an economic analysis of the incremental 
investment, and would not rely solely on speculation of future regulatory outcomes.87 

43. Furthermore, the State Entities assert that NYISO speculates that the cost to 
retrofit a peaking plant with SCR emissions controls would be cost-prohibitive if required 
in the future, but NYISO did not present any estimate of the retrofit costs or any other 
proof to corroborate this claim.  The State Entities and City of NY and Multiple 
Intervenors argue that, instead, NYISO provided a footnote that the cost to retrofit a 
peaking plant “that did not contemplate including an SCR [emissions control] at the time 
of construction” would increase the SCR emissions controls cost by approximately  
40 percent.88  The State Entities assert that the footnote acknowledged that the 
independent consultant performed at least a rudimentary analysis of the cost to retrofit a 
peaking plant with SCR emissions controls.  The State Entities claim that, while 
stakeholders requested the data underlying this estimate and NYISO repeatedly assured 
stakeholders that this analysis would be reported, only the footnote was provided.  The 
State Entities argue that it is impossible to examine the assumptions underlying the 
independent consultant’s estimate.  Furthermore, the State Entities contend that it cannot 
be assumed that stricter nitrogen oxides emissions standards in the future, if promulgated, 
would necessarily require existing facilities to install SCR emissions controls.89 

44. With regard to NYISO’s arguments about changes in environmental regulations, 
UIU asserts that NYISO’s justification for including SCR emissions controls is 
speculative and based on potential future environmental regulatory changes that might 
prompt developers to install SCR emissions controls to hedge against future risk, contrary 
to the Commission’s findings in the last ICAP Demand Curve reset that viability of a 
peaking plant design cannot be based on speculation about future environmental 
regulations.90  UIU argues that NYISO failed to recognize that adding SCR emissions 
controls to the high-efficiency F class frame turbine may yield little or no benefit,  

                                              
87 Id. at 19 (asserting that the optional investment in SCR emissions controls may 

increase project costs by approximately 13.9 percent in load zone F, 12.5 percent in load 
zone C, and 12.6 percent in load zone G (Dutchess County)). 

88 Id. at 22 (citing NYISO Staff Final Recommendations at 9-10 & n.11);  
City of NY and Multiple Intervenors December 9, 2016 Comments and Protest at 30-31. 

89 State Entities December 9, 2016 Protest at 22-23.  

90 UIU December 9, 2016 Comments and Protest at 7-8 (citing 2013 ICAP 
Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 74). 
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and, therefore, would likely not be required by a (hypothetical) future regulation.91  
Niagara Mohawk and City of NY and Multiple Intervenors argue that the only changes to 
environmental regulations that have gone into effect since the last ICAP Demand Curve 
reset provide greater flexibility to a peaking plant constructed in NYCA to comply.92  In 
particular, Niagara Mohawk explains that the U.S. Supreme Court held that the  
U.S. Environmental Protection Agency may not treat greenhouse gas emissions as air 
pollutants to determine whether a source is a major source required to obtain a  
Prevention of Significant Deterioration permit, which has the effect of increasing 
emissions thresholds.93 

45. As for NYISO’s arguments about Article 10 of New York Public Service Law, the 
State Entities and City of NY and Multiple Intervenors argue that NYISO interprets the 
statute erroneously as requiring environmental impacts to be minimized to the maximum 
extent possible, rather than to the maximum extent practicable.94  The State Entities and 
City of NY and Multiple Intervenors aver that NYISO ignores relevant NY Siting Board 
precedent in which the NY Siting Board has explicitly rejected the statutory interpretation 
NYISO urges.95  Niagara Mohawk adds that there are no express requirements for  
SCR emissions controls in Article 10, nor is there any precedent to suggest that the  
                                              

91 Id. at 8-9.  UIU states that the F class frame turbine’s low nitrogen oxides 
emissions level already adheres to federal New Source Performance Standards without 
the addition of SCR emissions controls.  UIU notes that the F class frame turbine can 
operate for up to 2,500 hours before it reaches the New Source Review requirement 
threshold.  UIU contends that installing SCR emissions controls would therefore add up 
to $22 million in costs without yielding commensurate environmental or economic 
benefits. 

92 Niagara Mohawk December 9, 2016 Comments at 4-6; City of NY and  
Multiple Intervenors December 9, 2016 Comments and Protest at 25.   

93 Niagara Mohawk December 9, 2016 Comment at 5 (citing Util. Air Regulatory 
Grp. v. EPA, 134 S. Ct. 2427 (2014)). 

94 State Entities December 9, 2016 Protest at 30; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 26. 

95 State Entities December 9, 2016 Protest at 31-32 (citing Mirant Bowline, L.L.C., 
Case No. 99-F-1164, at 48-49, 51-52 (N.Y. Siting Board Mar. 26, 2002) (Opinion and 
Order Granting a Certificate of Environmental Compatibility and Public Need Subject to 
Conditions)); City of NY and Multiple Intervenors December 9, 2016 Comments and 
Protest at 27-28. 
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NY Siting Board has or would require such emissions controls outside of the downstate 
New York nonattainment area.  Niagara Mohawk contends that, as such, any  
argument that SCR emissions controls are necessary to obtain a certificate from the  
NY Siting Board in load zone C or in any other attainment area in NYCA is 
speculative.96  Niagara Mohawk points out that NYISO recognized this in responding to 
similar arguments in the last ICAP Demand Curve reset, in which NYISO asserted that 
contentions that Article 10 would be an insurmountable hurdle for peaking plants without 
SCR emissions controls were based on speculation.97 

46. The State Entities and City of NY and Multiple Intervenors assert that the  
NY Siting Board would not impose stricter emissions standards than those specified in an 
air permit issued by NYSDEC.98  The State Entities point to NYSDEC’s comments to  
the NYISO Board of Directors in this proceeding in which NYSDEC explained that the 
NY Siting Board “has historically relied upon the [NYSDEC’s] expertise in assessing 
environmental impacts and determining the proper air pollution control technology 
required under the” Clean Air Act.99  The State Entities contend that NYISO provides no 
basis for concluding that the NY Siting Board would depart from long-standing 
precedent.100  The State Entities explain that NYSDEC has authorized them to explain 
that NYISO staff and the independent consultant never discussed with NYSDEC  
whether a peaking plant without SCR emissions controls could be permitted in  
load zones C, F, or G (Dutchess County).  The State Entities contend that NYISO ignored 
NYSDEC’s written comments that contradict NYISO’s characterization of, and 
conclusions regarding, relevant permitting requirements.101 

47. Further, Niagara Mohawk argues that NYISO fails to explain why a developer 
could not, as a condition of obtaining a certificate under Article 10, agree to an hourly 
                                              

96 Niagara Mohawk December 9, 2016 Comments at 6-7. 

97 Id. at 6 (citing 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043  
at P 72). 

98 State Entities December 9, 2016 Protest at 22, 32-34; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 29-30. 

99 State Entities December 9, 2016 Protest at 32, Attach. B at 2-3 (NYSDEC 
Comments to the NYISO Board of Directors). 

100 Id. at 34. 

101 Id. at 17. 
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operating limit, similar to those NYISO assumed in the last ICAP Demand Curve reset.102  
The State Entities and City of NY and Multiple Intervenors similarly argue that there has 
been no relevant change in the regulations that would compel a different outcome here 
than in the last ICAP Demand Curve reset.103  The State Entities add that the 
Commission’s decision in the last ICAP Demand Curve reset was not based on whether 
the F class frame turbine without SCR emissions controls would minimize environmental 
impacts, but on whether the peaking plant would comply with all applicable 
environmental regulations.104  City of NY and Multiple Intervenors contend that 
accepting an hourly operating limit in lieu of SCR emissions controls is practicable and 
economical.105  The State Entities contend that the hourly operating limit for the F class 
frame turbine would be 3,300 hours per year, which is above the maximum run time of 
2,496 hours estimated for this technology over a three-year historic period.106  Further, 
City of NY and Multiple Intervenors explain that the maximum run time is approximately 
1,500 hours more in operating time than NYISO proposed in the last ICAP Demand 
Curve reset.107   

48. The State Entities disagree with NYISO’s assertion that no electric generators 
have been permitted and constructed with an annual hourly operating limit in lieu of 
installing SCR emissions controls to reduce nitrogen oxides emissions during NYISO’s 
existence.108  The State Entities and City of NY and Multiple Intervenors provide 
examples which they claim demonstrate that SCR emissions controls to limit nitrogen 
oxides emissions are not an absolute requirement to satisfy applicable emissions rates and 

                                              
102 Niagara Mohawk December 9, 2016 Comments at 7 (citing 2013 ICAP 

Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 75). 

103 State Entities December 9, 2016 Protest at 35; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 24. 

104 State Entities December 9, 2016 Protest at 35. 

105 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 27. 

106 State Entities December 9, 2016 Protest at 25 & n.52. 

107 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 25-26. 

108 State Entities December 9, 2016 Protest at 17-18. 
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standards.109  The State Entities and City of NY and Multiple Intervenors point to 
NYSDEC’s comments to the NYISO Board of Directors, in which NYSDEC explains 
that evaluations are performed on a case-by-case basis and that the use of SCR emissions 
controls to control nitrogen oxides emissions may not be required or appropriate in every 
case, such as where other control measures are available or where the facility accepts 
federally enforceable permit conditions to limit emissions below the applicable 
thresholds.110  Furthermore, the State Entities cite to NYSDEC’s statements that no 
regulatory change since the last ICAP Demand Curve reset increases the likelihood that 
SCR emissions controls will be required.111 

49. The State Entities and City of NY and Multiple Intervenors argue that, while 
NYISO identifies several regulatory developments that it claims demonstrate a general 
trend toward stricter controls on nitrogen oxides emissions, they are irrelevant and lack 
probative value to whether to include SCR emissions controls in determining the peaking 
plant designs for NYCA and the G-J Locality ICAP Demand Curves.  First, they assert 
that NYISO’s citation to new state regulations that reduce nitrogen oxides emissions from 
existing distributed generation facilities (the Part 222 Rules) is inapposite because these 
rules apply to existing behind-the-meter generation, not to new peaking plants, and 
address a gap in existing regulations.112  Furthermore, the State Entities and City of NY 
and Multiple Intervenors contend that, while NYISO explains that the U.S. 
Environmental Protection Agency lowered the National Ambient Air Quality Standard 
for ozone, NYISO did not assert that the revised ozone standard might impact peaking 
plants located in load zones C, F, and G (Dutchess County).113  They add that this change 
only impacts the New York City metropolitan area, including Long Island, Westchester, 
                                              

109 Id. at 18 (providing as examples Danskammer Generating Station (effective 
February 24, 2015), Reenergy Black River LLC (effective November 1, 2013), Indeck-
Oswego Energy Center (effective December 14, 2015), and Samuel A Carlson 
Generation Station); City of NY and Multiple Intervenors December 9, 2016 Comments 
and Protest at 26. 

110 State Entities December 9, 2016 Protest at 27; City of NY December 9, 2016 
Comments and Protest at 21. 

111 State Entities December 9, 2016 Protest at 27. 

112 Id. at 28-29; City of NY and Multiple Intervenors December 9, 2016 
Comments and Protest at 32-33. 

113 State Entities December 9, 2016 Protest at 28; City of NY and  
Multiple Intervenors December 9, 2016 Comments at 33. 
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and Rockland Counties; therefore, the State Entities contend that the impact in  
other load zones, if any, is uncertain and speculative.114  Lastly, the State Entities and 
City of NY and Multiple Intervenors argue that, while NYISO explains that the  
U.S. Environmental Protection Agency reduced New York’s seasonal nitrogen oxides 
emissions budget under the Cross State Air Pollution Rule, NYSDEC’s comments 
responded that the modified standard will not have “any noticeable impact on control 
requirements.”115  City of NY and Multiple Intervenors add that the ICAP Demand Curve 
reset is supposed to look at the facts and circumstances, including laws and regulations, 
as they exist at the time of establishing the ICAP Demand Curves; therefore, they 
contend that it would be premature to assume the implementation of regulations that have 
not been adopted.116 

50. As for NYISO’s assertion that failure to include SCR emissions controls is likely 
to result in a design that is either incapable of being constructed or only constructed in a 
single, limited one-off circumstance, the State Entities contend that the Services Tariff 
does not state that NYISO must evaluate whether the peaking plant design may be 
repeated, if necessary, or how many times its construction may be repeated during the 
ICAP Demand Curve reset period.117  City of NY and Multiple Intervenors similarly 
contend that the ICAP Demand Curve reset process is limited to the evaluation of the 
potential development of a single peaking plant.118  The State Entities and City of NY 
and Multiple Intervenors argue that NYISO’s suggestion that a peaking plant without 
SCR emissions controls should not be selected because it might not be repeatable is based 
on a false interpretation of the Services Tariff and assumes, without support, that 

                                              
114 State Entities December 9, 2016 Protest at 28-29; City of NY and  

Multiple Intervenors December 9, 2016 Comments and Protest at 33. 

115 State Entities December 9, 2016 Protest at 29, Attach. B at 3 (NYSDEC 
Comments to the NYISO Board of Directors); City of NY and Multiple Intervenors 
December 9, 2016 Comments and Protest at 33. 

116 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 34. 

117 State Entities December 9, 2016 Protest at 36. 

118 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 22. 
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NYSDEC would cap the number of generating plants that may be constructed without 
SCR emissions controls.119  

b. Answers 

51. Responding to protests that the additional environmental regulations NYISO cites 
may not be applicable to the emissions requirements of a peaking plant located in load 
zones C, F, and G (Dutchess County), NYISO contends that its examples demonstrate the 
general trend of ever more stringent nitrogen oxides emissions requirements in New York 
for electric generators.  NYISO argues that this regulatory environment, coupled with the 
material risk that a new natural gas-fired generator may be unable to obtain the necessary 
permits and approvals for construction and operation in New York absent the installation 
of back-end control technology, demonstrates the need for the peaking plant to include 
SCR emissions controls in all locations.120 

52. NYISO argues that, contrary to the State Entities’ allegations, NYISO staff and the 
independent consultant discussed the alternative compliance option of an hourly 
operating limit in lieu of installing SCR emissions controls with NYSDEC.  According to 
NYISO, they discussed that this approach had been applied in the last ICAP Demand 
Curve reset and it was confirmed that this alternative remains available under the 
applicable regulations.  NYISO states that it and the independent consultant therefore 
reevaluated the alternative compliance option during this ICAP Demand Curve reset.  
NYISO explains that it and NYSDEC also discussed changes in the applicable 
environmental regulations since the last ICAP Demand Curve reset.121 

53. With regard to NY Siting Board precedent, NYISO argues that the cases cited by 
the protesters were issued under the predecessor to the current Article 10 statute and may 
no longer be relevant to determinations of the NY Siting Board under the current 
regulatory paradigm.  NYISO explains that, unlike its predecessor, the new Article 10 
statute that was enacted in 2011 provides the NY Siting Board with additional authority 
to act irrespective of any draft permits and conditions relating to NYSDEC issues.  

                                              
119 State Entities December 9, 2016 Protest at 36-37; City of NY and Multiple 

Intervenors December 9, 2016 Comments and Protest at 22. 

120 NYISO December 22, 2016 Answer at 8 n.30. 

121 Id. at 7 n.28. 
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NYISO emphasizes the new authority as including the “authority to deny an application 
for certification.”122 

54. NYISO also responds to the State Entities’ reference to electric generators 
constructed in New York without SCR emissions controls.  NYISO contends that the 
referenced facilities are irrelevant to the current conditions faced by a new peaking plant 
developed in New York given the vintage and nature of the facilities cited, as well as the 
fundamental differences in environmental requirements and control technology that 
existed when these facilities initially commenced operations.123 

55. The State Entities and City of NY and Multiple Intervenors contend that IPPNY 
incorrectly assumes that the implementation of the Clean Energy Standard would require 
a peaking plant to include SCR emissions controls to get certified.  The State Entities and 
City of NY and Multiple Intervenors explain that, while the Clean Energy Standard is 
part of a strategy to reduce greenhouse gas emissions, it does not target nitrogen oxides 
emissions, and would only require modest increases in renewable generation during this 
ICAP Demand Curve reset period.124  With regard to future regulatory changes, the  
State Entities respond that any new nitrogen oxides emissions standard would not specify 
compliance, meaning several options would be available—not only installing SCR 
emissions controls.125 

56. The State Entities and City of NY and Multiple Intervenors also argue that IPPNY 
mischaracterizes the authority of the NY Siting Board.  They assert that, contrary to 
NYISO’s claims, Article 10 does not contain new authority; instead, they assert that it is 
substantially the same as the current New York Public Service Law Article 10 statute 
relative to the issuance of NYSDEC permits.126  The State Entities and City of NY and 
                                              

122 Id. at 8-9 (quoting N.Y. Pub. Serv. L. § 172). 

123 Id. at 9-10.  According to NYISO, the referenced facilities either began 
operating when environmental requirements were fundamentally different (e.g., 
Danskammer Generating Station commenced operations in 1951) or recently switched 
fuel sources (e.g., Reenergy Black River LLC retrofitted and upgraded in 2014 to operate 
using biomass). 

124 State Entities December 23, 2016 Answer at 5-6; City of NY and Multiple 
Intervenors December 23, 2016 Answer at 3-5. 

125 State Entities December 23, 2016 Answer at 6-7. 

126 Id. at 8-9; City of NY and Multiple Intervenors December 23, 2016 Answer  
at 7-8. 
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Multiple Intervenors add that three of the five New York State agencies that are members 
of the NY Siting Board (the Department of Public Service, NYSDEC, and NYSERDA) 
have submitted comments as part of this ICAP Demand Curve process disagreeing with 
NYISO’s interpretation of the Article 10 process.127 

57. The State Entities and City of NY and Multiple Intervenors further assert that the 
E&E Paper is based on speculation.  They point out that it incorrectly focuses on several 
units permitted outside of New York State and almost all of those units permitted in New 
York are located in load zones J and K, instead of in load zones A through F.128  
Moreover, the State Entities argue that NYSDEC agreed to an approach and assumptions 
for modeling one-hour nitrogen oxides National Ambient Air Quality Standards.  Further, 
the State Entities explain that a facility seeking a permit from NYSDEC has some 
flexibility in the operating parameters used to comply with this standard, which 
NYSDEC will then assume in the model to demonstrate compliance with this standard.  
The State Entities conclude that in load zones C, F, and G (Dutchess County), it is likely 
that a developer would adjust all potential operating parameters allowed by NYSDEC to 
demonstrate compliance without using SCR emissions controls.129  

c. Commission Determination 

58. We accept, subject to condition, NYISO’s proposal to include SCR emissions 
controls in the peaking plant design for the NYC, LI, and G-J Locality ICAP Demand 
Curves.  However, we reject as unsupported NYISO’s proposal to include SCR emissions 
controls in the peaking plant design for the NYCA ICAP Demand Curve.  Accordingly, 
we require NYISO to submit a compliance filing, within 30 days of the date of this order, 
revising its Services Tariff to remove the inclusion of SCR emissions controls in the 
peaking plant design for the NYCA ICAP Demand Curve.  As part of that compliance 
filing, we direct NYISO to update any and all inputs affected by this determination. 

59. With regard to protesters’ arguments regarding NYISO’s proposal to include SCR 
emissions controls in the peaking plant design for the G-J Locality ICAP Demand 

                                              
127 State Entities December 23, 2016 Answer at 8 n.16; City of NY and  

Multiple Intervenors December 23, 2016 Answer at 6. 

128 State Entities December 23, 2016 Answer at 9-11; City of NY and  
Multiple Intervenors December 23, 2016 Answer at 8-9. 

129 State Entities December 23, 2016 Answer at 12-13. 



Docket No. ER17-386-000  - 30 - 

Curve,130 we note that the current ICAP Demand Curve for the G-J Locality is based on a 
peaking plant design with SCR emissions controls.131  We agree with NYISO and IPPNY 
that nothing has changed since the last ICAP Demand Curve reset that would reduce the 
need for SCR emissions controls in the G-J Locality.132  Rather, we agree with NYISO 
that, for the Rockland County portion of load zone G, a nonattainment area for purposes 
of New Source Review requirements with very restrictive nitrogen oxides emissions 
thresholds, the peaking plant design must include SCR emissions controls.  Furthermore, 
as NYISO explains, there are much higher nitrogen oxides emissions rates that result 
from operating on a dual fuel peaking plant’s alternative fuel source.133  Because the  
G-J Locality includes a nonattainment area (the Rockland County portion of  
load zone G), NYISO appropriately concluded that the G-J Locality peaking plant design 
must include SCR emissions controls.  Moreover, as discussed further below, we accept 
NYISO’s proposal to include dual fuel capability in the peaking plant design for the  
G-J Locality, which further supports the need for SCR emissions controls in the  
G-J Locality.  Therefore, we find that there is sufficient evidence in the record to 
conclude that NYISO’s proposal to include SCR emissions controls in the peaking plant 
design for the G-J Locality ICAP Demand Curve is just and reasonable. 

60. As for NYISO’s proposal to include SCR emissions controls in the peaking plant 
design for the NYCA ICAP Demand Curve, we find that NYISO has not supported that 
proposal as just and reasonable, and therefore, we reject that aspect of NYISO’s filing.  In 
the last ICAP Demand Curve reset, NYISO proposed that the NYCA ICAP Demand 
Curve peaking plant operate pursuant to a federally enforceable limitation on annual 
operating hours in lieu of installing SCR emissions controls to achieve compliance with 
applicable nitrogen oxides emissions requirements.  NYISO now contends that, due to 
changes in the applicable environmental requirements since the last ICAP Demand Curve 
reset, it should alter the previously approved peaking plant design for the NYCA ICAP 

                                              
130 We note that no party protests NYISO’s proposal to include SCR emissions 

controls in the peaking plant design for the NYC and LI ICAP Demand Curves. 

131 See 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 57 
(approving use of the F class frame turbine with SCR emissions controls as the peaking 
plant design for the NYC, LI, and G-J Locality ICAP Demand Curves). 

132 NYISO Transmittal Letter at 9-10; IPPNY December 9, 2016 Limited Protest 
and Comments at 15-16. 

133 NYISO Transmittal Letter at 11; Independent Consultant Final Report at 23-26; 
Lummus Aff. ¶ 25. 
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Demand Curve to now include SCR emissions controls.134  We disagree.  First, it is 
undisputed that SCR emissions controls are not required for peaking plants located in 
load zones C and F in NYCA.135  In addition, NYISO admits that the F class frame 
turbine can meet the New Source Performance Standard requirement to limit nitrogen 
oxides emissions while operating on natural gas without SCR emissions controls.136  For 
the New Source Performance Standards capacity factor limitation for carbon dioxide 
emissions, NYISO explains that a peaking plant can limit its operating hours to 
approximately 3,300 hours per year in lieu of installing SCR emissions controls.137  
Likewise, NYISO states that for a gas-only peaking plant in an attainment area  
(i.e., in load zones C and F of NYCA), the New Source Review requirements allow the 
plant to operate pursuant to a federally enforceable annual operating hours limit to remain 
below the threshold for “major source” designation, and application of certain New 
Source Review requirements.138   

61. Despite all of these statements, NYISO contends, without further support, that the 
New York Public Service Law Article 10 permitting and certification process makes the 
alternative compliance obligations unviable.139  NYISO’s conclusion that a peaking plant 
design without SCR emissions controls risks not obtaining necessary approvals under 
Article 10 is speculative.  As the Commission found in the last ICAP Demand Curve 
reset, “[w]hile there is always a risk that regulations will change in the future, we cannot 
base the finding of viability on speculation that the [U.S. Environmental Protection 
                                              

134 NYISO Transmittal Letter at 10 & n.39. 

135 State Entities December 9, 2016 Protest at 21; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 29; Niagara Mohawk  
December 9, 2016 Comments at 4. 

136 NYISO Transmittal Letter at 10 (citing NYISO Staff Final Recommendations 
at 7; Independent Consultant Final Report at 19-20; Lummus Aff. ¶ 26); see also UIU 
December 9, 2016 Comments and Protest at 8 (explaining that the F class frame turbine’s 
low nitrogen oxides emissions level already adheres to federal New Source Performance 
Standards without the addition of SCR emissions controls). 

137 NYISO Transmittal Letter at 11 (citing NYISO Staff Final Recommendations 
at 7; Independent Consultant Final Report at 20, 27). 

138 Id. at 11-12 (citing NYISO Staff Final Recommendations at 8-9; Independent 
Consultant Final Report at 27–28; Lummus Aff. ¶ 27). 

139 Id. at 12. 
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Agency] or New York State regulators will act at some point in the future;” rather, the 
ICAP Demand Curve reset process takes place every four years “so that changed 
circumstances, such as new regulations, can be taken into account.”140 

62. We find more compelling the statements from NYSDEC and evidence that New 
York State has issued air permits and Article 10 certificates for electric generators 
without SCR emissions controls in recent years.  Specifically, NYSDEC stated in its 
comments to the NYISO Board of Directors that its permit reviews are fact specific, so 
SCR emissions controls to limit nitrogen oxides emissions “may not be required or 
appropriate in every case, such as where other control measures are available or where a 
facility accepts federally-enforceable permit conditions to limit emissions below the 
applicable thresholds.”141  With regard to the NY Siting Board requiring SCR emissions 
controls when NYSDEC has not, NYSDEC states that the NY Siting Board “has 
historically relied upon [NYSDEC’s] expertise in assessing environmental impacts and 
determining the appropriate air pollution control technology required.”142  Moreover, the 
State Entities provide examples of electric generators that have been permitted and 
constructed in New York with an annual hourly operating limit in lieu of installing SCR 
emissions controls to reduce nitrogen oxides emissions during NYISO’s existence.143  
Although IPPNY contends that changed attitudes towards fossil fuels in New York will 
result in pressure on the NY Siting Board to condition issuance of a siting certificate on 
the developer making its plant as clean as possible,144 we are more persuaded by 
NYSDEC’s comments and NY Siting Board precedent than speculation about future 
public involvement in Article 10 certification proceedings.  Although NYISO argues that 
                                              

140 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 74. 

141 State Entities December 9, 2016 Protest, Attach. B at 2 (NYSDEC Comments 
to the NYISO Board of Directors). 

142 Id., Attach. B at 2-3 (NYSDEC Comments to the NYISO Board of Directors); 
see also id. at 22, 32-34 (asserting that the NY Siting Board would not impose stricter 
emissions standards than those specified in an air permit issued by NYSDEC); City of 
NY and Multiple Intervenors December 9, 2016 Comments and Protest at 29-30 (same). 

143 As one example, the State Entities point to the Indeck-Oswego Energy Center, 
which has an air permit effective as of December 14, 2015, without SCR emissions 
controls and is located in load zone C.  Id. at 17-18; NYSDEC, Issued Title V Permits, 
http://www.dec.ny.gov/dardata/boss/afs/issued_atv.html (last visited Dec. 22, 2016). 

144 IPPNY December 9, 2016 Limited Protest and Comments at 17-19 (citing  
N.Y. Pub. Serv. L. §§ 162-64, 168(2); E&E Paper at 9). 
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the new Article 10 statute was enacted in 2011, it is unclear why the new authority of the 
NY Siting Board did not require the inclusion of SCR emissions controls in the NYCA 
peaking plant design for the 2013 ICAP Demand Curve reset, but requires their inclusion 
now.145 

63. We agree with protesters that NYISO fails to explain why a developer could not, 
as a condition of obtaining a certificate under Article 10, agree to an hourly operating 
limit, similar to those NYISO assumed in the last ICAP Demand Curve reset.146  In fact, 
the State Entities contend that the hourly operating limit for the F class frame turbine 
would be below the maximum run time estimated for this technology over a three-year 
historic period,147 and City of NY and Multiple Intervenors add that the maximum run 
time is approximately 1,500 hours more in operating time than NYISO proposed in the 
last ICAP Demand Curve reset.148   

64. While NYISO also identifies additional relevant factors it considered  
(New York State regulations requiring reductions in nitrogen oxides emissions from 
distributed generation facilities, and recent changes to federal ozone standards and the 
nitrogen oxides budget under the Cross State Air Pollution Rule),149 we are persuaded  
by the State Entities’ and City of NY and Multiple Intervenors’ responses.150  
                                              

145 NYISO December 22, 2016 Answer at 8-9. 

146 Niagara Mohawk December 9, 2016 Comments at 7 (citing 2013 ICAP 
Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 75); City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 27. 

147 State Entities December 9, 2016 Protest at 25 & n.52. 

148 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 25-26. 

149 NYISO Transmittal Letter at 14–15 (citing Rules for Distributed Generation 
Sources (6 NYCRR Part 222), http://www.dec.ny.gov/regulations/104487.html; NYISO 
Staff Final Recommendations at 9–10; Independent Consultant Final Report at 27–28; 
U.S. Environmental Protection Agency, Final Cross-State Air Pollution Rule Update 
(Sept. 7, 2016), https://www.gpo.gov/fdsys/pkg/FR-2016-10-26/pdf/2016-22240.pdf). 

150 First, they assert that the New York State regulations apply to behind-the-meter 
generation that is already in existence, not to new peaking plants.  State Entities 
December 9, 2016 Protest at 28-29; City of NY and Multiple Intervenors December 9, 
2016 Comments and Protest at 32-33.  Next, they contend that the revised ozone standard 
will not impact peaking plants located in load zones C and F, but, rather, will only impact 
 

(continued...) 
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Specifically, we agree that each of the recent regulatory changes, for the purposes of the 
instant ICAP Demand Curve reset, will not impact load zones C and F so as to require the 
inclusion of SCR emissions controls in the peaking plant design for those zones. 

65. NYISO argues that failure to include SCR emissions controls is likely to result  
in a peaking plant design for NYCA that is either incapable of being constructed in  
New York State or could only be constructed in a single, limited one-off circumstance 
without the ability to be repeated, if necessary.  NYISO concludes that this could result in 
the establishment of ICAP Demand Curves that may ultimately fail to produce adequate 
price signals to elicit and support new entry into the market when needed to maintain 
reliability.151  On this point, we disagree with the State Entities and City of NY and 
Multiple Intervenors that the peaking plant design choice is about the potential 
development of a single peaking plant.152  The peaking plant represents the hypothetical 
marginal unit, and, therefore, must be able to be replicated.153  But as for NYISO’s 
concern that not including SCR emissions controls in the peaking plant design for NYCA 
could result in inadequate price signals to elicit and support new entry, NYISO has not 
shown that, for the current ICAP Demand Curve reset, a peaking plant in NYCA would 
not be able to be replicated without SCR emissions controls.  As discussed above, the 
State Entities provide several examples of electric generators with higher emissions than 
the F class frame turbine that have been permitted and constructed in New York without 
SCR emissions controls.  These examples also provide evidence of facilities being 

                                                                                                                                                  
the New York City metropolitan area.  State Entities December 9, 2016 Protest at 28; 
City of NY and Multiple Intervenors December 9, 2016 Comments at 33.  Lastly, they 
argue that the modified nitrogen oxides emissions budget under the Cross State Air 
Pollution Rule will not have any noticeable impact on control requirements.  State 
Entities December 9, 2016 Protest at 29, Attach. B at 3 (NYSDEC Comments to the 
NYISO Board of Directors); City of NY and Multiple Intervenors December 9, 2016 
Comments and Protest at 33. 

151 NYISO Transmittal Letter at 15. 

152 State Entities December 9, 2016 Protest at 36-37; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 22. 

153 2010 ICAP Demand Curve Reset Order, 134 FERC ¶ 61,058 at P 37 (“[O]nly 
reasonably large scale, standard generating facilities that could be practically constructed 
in a particular location should be considered . . . .”); IPPNY December 9, 2016 Limited 
Protest and Comments at 19-20 (citing E&E Paper at 5-8). 
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permitted using an alternative option to SCR emissions controls, contrary to NYISO’s 
claims. 

66. IPPNY argues that, even if a developer can obtain an Article 10 certificate without 
installing SCR emissions controls, the developer faces the substantial risk that 
increasingly stringent emissions caps will require it to retrofit its facility with SCR 
emissions controls later at a significant cost.154  However, neither NYISO nor IPPNY 
demonstrates that a peaking plant in NYCA will need to install SCR emissions controls 
after the facility is operational.  Moreover, as discussed above, such speculation cannot 
be the basis for selecting a peaking plant design in this ICAP Demand Curve reset.  

67. We are therefore not persuaded based on the record before us that the F class 
frame turbine without SCR emissions controls in NYCA is not “economically viable.”  
We therefore reject NYISO’s proposal to include SCR emissions controls in the peaking 
plant design for NYCA and require NYISO to submit a compliance filing, within 30 days 
of the date of this order, revising its Services Tariff to remove the relevant tariff 
provisions. 

3. Dual Fuel Capability 

68. NYISO proposes to continue to include dual fuel capability for the peaking plant 
designs for the NYC, LI, and G-J Locality ICAP Demand Curves.  NYISO also proposes 
to continue to use the gas-only peaking plant design for the NYCA ICAP Demand Curve 
that the Commission approved in the last ICAP Demand Curve reset.155  NYISO notes 
that its proposal for NYCA differs from the independent consultant’s recommendation to 
include dual fuel capability in all ICAP Demand Curves.156  NYISO states that, similar to 
the last ICAP Demand Curve reset, certain stakeholders oppose the inclusion of dual fuel 
capability for the G-J Locality ICAP Demand Curve, while other stakeholders oppose the 
continued use of a gas-only peaking plant design for the NYCA ICAP Demand Curve. 

69. According to NYISO, the conditions that the Commission found justified the 
inclusion of dual fuel capability for the NYC, LI, and G-J Locality ICAP Demand Curves 
in the last ICAP Demand Curve reset remain unaltered.  For NYC and LI, NYISO 
                                              

154 IPPNY December 9, 2016 Limited Protest and Comments at 21. 

155 NYISO Transmittal Letter at 15 (citing 2013 ICAP Demand Curve Reset 
Order, 146 FERC ¶ 61,043 at P 83). 

156 Id. (citing Independent Consultant Final Report at 32-33; Analysis Group  
Aff. ¶¶ 23, 28-30). 
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explains that there are local electric reliability rules that require dual fuel capability.  
Furthermore, NYISO continues, nearly all generators in NYC and LI are interconnected 
to the local distribution companies’ natural gas systems, which impose dual fuel 
capability requirements on electric generators in their natural gas tariffs.  Since dual fuel 
capability is mandatory in NYC and LI, NYISO contends that dual fuel capability must 
be included in the peaking plant design for these load zones.157 

70. For load zones C and F in NYCA, and for load zone G in the G-J Locality, 
however, NYISO explains that there are no mandatory dual fuel capability requirements 
imposed by local electric reliability rules.  With regard to mandatory dual fuel capability 
requirements in local distribution companies’ natural gas tariffs, NYISO states that 
generators in these load zones have the option to directly interconnect to an interstate 
natural gas pipeline instead.  NYISO explains that it evaluated factors other than 
mandatory dual fuel capability requirements in these load zones to determine whether to 
include dual fuel capability for the peaking plant designs for the relevant ICAP Demand 
Curves.158  NYISO contends that, during periods of high natural gas prices, dual fuel 
capability can result in increased revenues through the option to operate on oil and serve 
as a hedging mechanism to mitigate electricity price spikes, as evidenced by the winter 
2013/2014 period.159  Moreover, NYISO asserts that dual fuel capability provides 
reliability benefits in light of the growing reliance on natural gas for generation in  
New York.  NYISO further notes concerns with the ability to expand the capability of 
interstate natural gas pipeline systems in New York, given recent denials of natural gas 
pipeline permits by the State. 

71. Based on these factors, NYISO proposes to include dual fuel capability in load 
zone G (and, therefore, in the G-J Locality),160 consistent with the peaking plant design 
the Commission approved in the last ICAP Demand Curve reset for the G-J Locality.  
NYISO argues that the G-J Locality is a relatively geographically constrained region, and 
that, therefore, the inclusion of dual fuel capability is important for providing increased 
                                              

157 Id. at 15-16. 

158 Id. at 16. 

159 Id. at 17 (citing NYISO, Winter 2013-2014 Cold Weather Operating 
Performance, at 22 (Mar. 13, 2014), http://www.nyiso.com/public/webdocs/markets_ 
operations/committees/bic_miwg/meeting_materials/2014-03-13/Winter%202013-
1014%20NYISO%20Cold%20Snap%20Operations%20EGCW-MIWG.pdf). 

160 NYISO proposes to base the ICAP Demand Curve for the G-J Locality on a 
peaking plant located in load zone G. 
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siting flexibility by allowing for site selections that would require either an 
interconnection to a local distribution company natural gas system or an interstate natural 
gas pipeline.  According to NYISO, this siting flexibility would increase the potential to 
identify a location that coincidentally minimizes both electric and natural gas 
interconnection costs.  NYISO adds that the G-J Locality is primarily located 
downstream of constraints on the interstate natural gas pipeline system.  Thus, NYISO 
continues, current concerns regarding the ability to expand natural gas pipeline 
infrastructure and capacity in New York underscore the reliability benefits gained from 
dual fuel capability.161 

72. Considering the same factors, NYISO proposes to continue to use the gas-only 
peaking plant design for NYCA.  NYISO contends that the circumstances presented in 
load zones C and F are distinguishable from the G-J Locality.  NYISO explains that load 
zones C and F are far less geographically constrained than the G-J Locality and generally 
present greater availability of sites and infrastructure (both electric and natural gas) with 
which a new facility could interconnect.  Moreover, NYISO continues, natural gas supply 
conditions in load zones C and F are, at least in the near term, more favorable than in the 
G-J Locality because this region is generally located upstream of interstate natural gas 
pipeline constraints and has connections to natural gas supplies from the nearby shale gas 
producing regions.  NYISO asserts that its interconnection queue also indicates that 
developers proposing conventional generation projects in load zones C and F are 
generally not including dual fuel capability at this time.  NYISO therefore concludes that 
a gas-only peaking plant design for NYCA remains just and reasonable.162 

a. Comments and Protests 

73. All commenters either support or do not oppose NYISO’s proposal to include dual 
fuel capability for the peaking plant designs for the NYC and LI ICAP Demand Curves.  
However, commenters disagree on NYISO’s proposal to include dual fuel capability for 
the peaking plant design for the G-J Locality ICAP Demand Curve and to continue to use 
a gas-only generator for the NYCA ICAP Demand Curve. 

74. The Companies, IPPNY, and Entergy support NYISO’s proposal to include dual 
fuel capability for the peaking plant design for the G-J Locality ICAP Demand Curve.  
The Companies argue that dual fuel capability enhances electric reliability because, as 
New York grows more reliant on natural gas generators, dual fuel capability will be a 
critical safety net against a contingency on the natural gas system that could threaten 
                                              

161 NYISO Transmittal Letter at 17-18. 

162 Id. at 18. 
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electric reliability.  The Companies add that dual fuel capability also helps local 
distribution companies contribute to electric reliability during coincident periods of high 
demand on the electric, natural gas, and steam systems.  The Companies further assert 
that dual fuel capability is consistent with New York State policy supporting increased 
reliance on intermittent renewable resources, which will need to be firmed up with 
traditional, non-intermittent resources.  The Companies also contend that dual fuel 
capability can mitigate price spikes in times of high natural gas prices, potentially saving 
customers money.163  IPPNY adds that the need for siting flexibility in the G-J Locality 
and increased reliance on natural gas as the predominant fuel for generation remain key 
considerations supporting the need for dual fuel capability.164 

75. Entergy argues that dual fuel capability should be included in the peaking plant 
design for the G-J Locality because it is consistent with past Commission determinations 
and properly takes into account ongoing geographic and system limitations in the 
 G-J Locality.  Entergy contends that no facts have changed since the Commission 
approved the inclusion of dual fuel capability in 2013 that warrant reaching a different 
conclusion here.165  Indeed, Entergy asserts that increases in natural gas demand in the  
G-J Locality since the last ICAP Demand Curve reset reveal an increased need to 
maintain dual fuel capability.166  Entergy adds that NYISO has documented natural gas 
shortage conditions in the G-J Locality over the past several winters.  Entergy further 
contends that NYISO has long lauded the importance of dual fuel capability for 
operational flexibility and limiting the exposure of New York consumers to extreme price 
spikes.167 

76. In contrast, City of NY and Multiple Intervenors, the State Entities, and UIU 
protest the inclusion of dual fuel capability for the G-J Locality.  City of NY and Multiple 
Intervenors and the State Entities argue that NYISO should not include dual fuel 
capability in load zones where such capability is not required.  They argue that dual fuel 
                                              

163 Companies December 9, 2016 Comments at 4. 

164 IPPNY December 9, 2016 Limited Protest and Comments at 7-8. 

165 Entergy December 9, 2016 Comments at 6-7 (noting that these issues were 
explored in the last ICAP Demand Curve reset process in 2013). 

166 Entergy points to the conversion of a coal-fired facility to a natural gas-fired 
facility, the return of derated natural gas capacity to service, and construction of a new 
natural gas-fired combined cycle facility.  Id. at 8. 
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capability in load zone G is neither required by law or regulation, nor economically 
justified.168  Moreover, they contend that NYISO’s proposal to include dual fuel 
capability for the G-J Locality is contrary to the requirement in the Services Tariff to 
choose a peaking plant design with the “lowest fixed costs and highest variable costs 
among all other units’ technology that are economically viable” because it would increase 
capital costs in load zone G by $18.5 million (eight percent) over a peaking plant design 
without dual fuel capability without justification.169 

77. With respect to NYISO’s argument that including dual fuel capability in the  
G-J Locality provides a form of fuel assurance, City of NY and Multiple Intervenors 
argue that this is not the appropriate proceeding to develop fuel assurance solutions.170  
Rather, City of NY and Multiple Intervenors contend that including dual fuel capability, 
when not required, would result in consumers paying artificially increased costs without a 
guaranteed benefit in return.171  The State Entities add that a developer is not 
compensated for providing reliability benefits and, therefore, is unlikely to assume an 
optional, incremental investment to provide them.172  UIU asserts that the relevant 
inquiry is whether a prospective developer in the G-J Locality would reasonably invest in 
dual fuel capability as a hedge against reduced capacity revenues.  UIU contends that a 
reasonable investor would not expect to recoup an investment in dual fuel capability in 
the G-J Locality given the significant capital investment needed to achieve such 
capability and the absence of specific penalties on gas-only generators that experience 
fuel delivery restrictions.173 

78. City of NY and Multiple Intervenors and the State Entities argue that NYISO’s 
consumer impact analysis contradicts NYISO’s assertions that including dual fuel 
                                              

168 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 13; State Entities December 9, 2016 Protest at 9. 

169 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 13-14 (quoting NYISO, Services Tariff, § 5.14.1.2.2); State Entities December 9, 2016 
Protest at 2-3, 8. 

170 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 15. 

171 Id. 

172 State Entities December 9, 2016 Protest at 15. 

173 UIU December 9, 2016 Comments and Protest at 9-10. 
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capability balances “economic tradeoffs” between the increased cost of dual fuel 
capability and the increased revenue potential.174  In particular, they contend that, looking 
at five years of historical data, NYISO concluded that the incremental costs of including 
dual fuel capability were only outweighed by the potential incremental revenues 
associated with that capability in one year, which included an extreme weather event.175  
Moreover, the State Entities explain that they used NYISO’s data to compare revenues 
from a three-year historic period for a dual fuel and gas-only generator located in load 
zone G, and concluded that the minimal incremental revenues earned from dual fuel 
capability would not justify the material capital investment necessary to achieve such 
capability.176 

79. City of NY and Multiple Intervenors and the State Entities add that NYISO’s 
speculation that incremental revenues from oil-fired generation could be substantial if 
certain events occur fails to recognize the low likelihood of such events occurring and of 
a developer incurring material incremental costs to seek indeterminate and uncertain 
incremental revenues in the future.177  The State Entities add that even if such events 
occur in the future, they may be considered in a future ICAP Demand Curve reset.178  
City of NY and Multiple Intervenors and the State Entities further argue that NYISO 
admits that new emissions restrictions, decreasing refinery capability in the Northeast, 
and upcoming carbon reduction targets are making it more challenging to burn oil for 
generation.  They contend that these same considerations undermine reliability benefits 
associated with dual fuel capability, in addition to the fact that upstate nuclear generators 
will not retire in the foreseeable future as a result of New York’s Clean Energy 
Standard.179 

                                              
174 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 

at 14-16; State Entities December 9, 2016 Protest at 10. 

175 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 16-17; State Entities December 9, 2016 Protest at 10-11. 

176 State Entities December 9, 2016 Protest at 9-10. 

177 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 17; State Entities December 9, 2016 Protest at 11. 
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80. City of NY and Multiple Intervenors and the State Entities also respond to 
NYISO’s contention that including dual fuel capability is supported by increased siting 
flexibility and lowered interconnection costs gained by interconnecting with a local 
distribution company’s natural gas system.  They argue that NYISO does not present a 
quantitative analysis with the costs and benefits of interconnecting a peaking plant to a 
local distribution company’s natural gas system, nor with a comparison of the costs of 
interconnecting a peaking plant to an interstate natural gas pipeline instead, and is 
therefore incomplete.180  City of NY and Multiple Intervenors and the State Entities point 
to MMU’s recent analysis of a generation project planned to interconnect directly to an 
interstate natural gas pipeline.  They state that MMU anticipates that developers will seek 
fuel cost advantages by interconnecting to an interstate natural gas pipeline upstream of 
natural gas pipeline congestion, but downstream of electricity market congestion, and 
exploiting price spreads between natural gas trading hubs to the extent practicable.181  
They contend that NYISO did not adequately consider this economic incentive to 
interconnect to an interstate natural gas pipeline, nor the incentive to avoid additional 
tariff-based costs incurred for local distribution company service.182  Therefore, 
according to City of NY and Multiple Intervenors and the State Entities, NYISO failed to 
demonstrate that a gas-only generator would not be economically viable in the G-J 
Locality, despite having lower fixed costs than a peaking plant design with dual fuel 
capability and the fact that dual fuel capability is not required in load zone G.183 

81. While the Companies support NYISO’s proposals to include dual fuel capability 
in the peaking plant designs for NYC and the G-J Locality, they condition their support 

                                              
180 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 

at 18; State Entities December 9, 2016 Protest at 12-13. 

181 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 19 (citing Potomac Economics, Ltd., Assessment of the Buyer-Side Mitigation 
Exemption Test for the CPV Valley Energy Center Project, 25 (Mar. 7, 2014), 
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at 19; State Entities December 9, 2016 Protest at 14. 

183 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 20; State Entities December 9, 2016 Protest at 14. 
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on NYISO including in its tariffs a mandatory dual fuel capability requirement for new 
generators in NYC and the G-J Locality.  The Companies argue that, without this 
mandatory dual fuel capability requirement, NYISO’s proposal would impose costs on 
customers through the ICAP Demand Curves without any guarantee that the customers 
receive the benefit of service from dual fuel capable generators.  The Companies contend 
that there is no rational basis for NYISO to find that all new generators should have dual 
fuel capability and to include the costs of that capability in the peaking plant designs for 
the ICAP Demand Curves, but to not require new generators to have that capability.  
Although some local distribution companies in NYC and the G-J Locality have dual fuel 
capability requirements in their natural gas tariffs, the Companies argue that these 
requirements are insufficient because they apply only to generators that take natural gas 
service from these local distribution companies.184 

82. With respect to the NYCA ICAP Demand Curve, Niagara Mohawk, City of NY 
and Multiple Intervenors, and the State Entities support NYISO’s proposed continued use 
of a gas-only generator for NYCA.  City of NY and Multiple Intervenors note that 
NYISO proposes the same technology that it has used for each NYCA ICAP Demand 
Curve reset since implementation of the ICAP Demand Curves in 2003, and that the 
considerations and assumptions are substantially similar to the last ICAP Demand Curve 
reset.185  Niagara Mohawk and City of NY and Multiple Intervenors agree with NYISO 
that there are no requirements driving the need for dual fuel capability in NYCA, natural 
gas availability is greater in NYCA than in other load zones, and economic analysis 
shows that dual fuel capability would not be cost-effective in NYCA.186  Niagara 
Mohawk contends that, because the economics do not support building a generator with 
dual fuel capability in NYCA, including these costs in the peaking plant design would not 
incent the adoption of dual fuel capability.  Therefore, according to Niagara Mohawk, it 
would not increase reliability and, rather, would provide revenues meant for generators 
with dual fuel capability to generators without it.187  City of NY and Multiple Intervenors 
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185 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
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add that NYISO demonstrates that generators proposed in 2016 in NYCA generally do 
not include dual fuel capability.188 

83. In contrast, IPPNY and MMU argue that the Commission should reject the 
continued use of a gas-only generator for NYCA and should instead require NYISO to 
include dual fuel capability in NYCA, as the independent consultant recommended.189  
IPPNY asserts that a developer faced with increasingly tight natural gas supply 
conditions, challenges to siting new natural gas pipelines, and expected changes in the 
NYISO fleet is highly unlikely to site a new generator without dual fuel capability.190  
IPPNY and MMU contend that the independent consultant’s estimate that a gas-only 
generator would have a lower net CONE than a dual fuel capable generator does not 
account for several difficult-to-quantify advantages of dual fuel, such as reliability and 
hedging benefits.191  IPPNY emphasizes the independent consultant’s arguments that 
modest cost increases associated with dual fuel capability may be outweighed by the 
benefits of having the option to operate on oil when natural gas prices are high.  IPPNY 
points to recent reports NYISO and the Eastern Interconnection Planning Cooperative 
issued that IPPNY contends demonstrate that dual fuel capability makes more financial 
and economic sense than obtaining firm transportation capacity on a local distribution 
company or interstate natural gas pipeline system.192  MMU contends that, ultimately, the 
ICAP Demand Curve should reflect the most economical alternative, which is most likely 
a dual fuel capable generator.193 

84. IPPNY and MMU contend that certain of the independent consultant’s 
assumptions were not significant for a dual fuel capable generator, but are significant for 
a gas-only generator.  IPPNY and MMU explain that the independent consultant assumed 
a 10 percent natural gas premium (or discount) on intraday natural gas purchases (or 
sales) under all conditions, regardless of factors such as the quantity.  They state that this 
                                              

188 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 11. 

189 IPPNY December 9, 2016 Limited Protest and Comments at 7-8; MMU 
December 9, 2016 Comments at 7. 
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assumption made sense for a dual fuel capable generator that would operate on oil when 
natural gas prices are high, but may over-estimate the net revenues of a gas-only 
generator on days when natural gas prices are high, thereby underestimating the net 
CONE of a gas-only plant.194 

85. IPPNY contends that the independent consultant also assumed no days with 
operational flow orders or other factors that make it difficult to obtain sufficient natural 
gas, which would be a concern for a gas-only generator that does not have the option to 
switch to oil.195  MMU argues that the inclusion of dual fuel capability would make the 
independent consultant’s analysis less sensitive to assumptions about natural gas 
availability during tight market conditions, and would be more consistent with recent 
entry decisions in load zone F of NYCA.196  As more generators retire and more 
intermittent renewable resources interconnect, IPPNY asserts that there will be an 
increased reliance on natural gas at a time when natural gas pipeline siting is facing 
increased difficulties.  Moreover, IPPNY notes that historical data on peak winter 
conditions in New York shows that many gas-only generators have been forced to take 
derates due to a lack of fuel supply and, even in mild winters, natural gas supply has been 
stressed.  IPPNY further argues that the availability of natural gas supply is different 
from the availability of shipping capacity.  Without additional natural gas pipeline 
capacity, IPPNY explains that new generators siting in New York will be relying on 
existing natural gas pipeline capacity, much of which recent NYISO studies show is fully 
subscribed and already experiencing constraints.  Therefore, IPPNY contends that 
NYISO should include dual fuel capability in NYCA.197  Pointing out that NYISO is 
pursuing a project to consider the development of new critical day performance rules that 
may penalize generators that do not have dual fuel capability or firm natural gas 
transportation, IPPNY asks that, at a minimum, the Commission direct NYISO to modify 
its tariffs to automatically adjust the net CONE of the peaking plant and associated 
reference points when these new performance rules take effect.198 
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b. Answers 

86. With regard to protests to NYISO’s proposal to include dual fuel capability in the 
G-J Locality peaking plant design, NYISO argues that protesters seek to relitigate 
essentially the same arguments that the Commission considered and ultimately rejected in 
the last ICAP Demand Curve reset.  According to NYISO, the circumstances and 
conditions have not changed, so it is not appropriate to alter the Commission’s prior 
determination on this issue.199  Moreover, NYISO contends that the peaking plant design 
and cost elements are based on generic site conditions, and not on the peaking plant in the 
G-J Locality connecting to a local distribution company natural gas system rather than an 
interstate natural gas pipeline.200 

87. NYISO argues that its consideration of multiple factors, including economics, 
reliability, and other benefits and costs, in assessing whether an economically viable 
peaking plant should include dual fuel capability is consistent with Commission 
precedent.  For the G-J Locality, NYISO asserts that it determined that these factors favor 
inclusion of dual fuel capability.  In contrast, for NYCA, NYISO contends that it 
recognized that the current economics of dual fuel capability for NYCA favor retaining 
the use of a gas-only peaking plant design.201 

88. NYISO asks that the Commission not prejudge the outcome of its upcoming 
initiative to examine fuel/performance assurance in the ICAP market, or otherwise 
unnecessarily constrain the stakeholder process, by addressing the Companies’ and 
IPPNY’s requests relating to requiring dual fuel capability for new generators in NYC 
and the G-J Locality, and automatically adjusting the net CONE value for NYCA if 
NYISO develops certain critical day performance rules.202 

89. The State Entities and IPPNY respond to the Companies’ request that NYISO 
include in its tariffs a mandatory dual fuel capability requirement for new generators in 
NYC and the G-J Locality.  The State Entities argue that the Companies’ request is 
outside the scope of this proceeding.  The State Entities note that NYISO stakeholders 
                                              

199 NYISO December 22, 2016 Answer at 11-12 (citing 2013 ICAP Demand 
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Docket No. ER17-386-000  - 46 - 

recently considered whether to impose such a requirement, and only two entities of 57 
supported the project.  The State Entities add that a dual fuel requirement is unnecessary 
and would compensate existing gas-only generators for dual fuel capability that they do 
not have while imposing costs on gas-only generators that have firm natural gas supply.  
The State Entities contend that dual fuel capability is not economic in load zone G 
(Dutchess County).  Rather, the State Entities assert that the utility of dual fuel capability 
should be determined on a case-by-case basis in the permitting process.203  According to 
IPPNY, the Companies’ proposal is unnecessary because:  (1) there have been no 
material changes since the Commission last approved NYISO’s proposed inclusion of 
dual fuel capability in NYC and the G-J Locality; (2) the ICAP Demand Curves are 
meant to provide developers a reasonable opportunity to recover costs that may be 
needed to meet reliability needs; and (3) the costs of interconnecting to an interstate 
natural gas pipeline to avoid dual fuel capability requirements in local distribution 
companies’ tariffs likely exceed the costs of installing dual fuel capability.  IPPNY adds 
that it is not opposed to a tariff requirement that new generators developed in New York 
in the future assure access to fuel, such as a dual fuel requirement, so long as the tariff 
provides generators with the opportunity to recover the costs of such requirement.204 

90. Niagara Mohawk argues that, contrary to IPPNY’s assertion, a gas-only generator 
taking natural gas transportation service from Niagara Mohawk does not need to have 
dual fuel capability to avoid an obligation to accept up to 30 days of interruptions per 
year.  Rather, Niagara Mohawk states that a gas-only generator’s need for firmer service 
can be accommodated by negotiating a customer-specific rate with Niagara Mohawk that 
appropriately reflects the higher level of service.205  Niagara Mohawk therefore contends 
that it would be unreasonable for NYISO, in calculating net energy and ancillary services 
revenues, to reduce those revenues on the assumption that a gas-only peaking plant could 
be off-line for up to 30 days per year.  Moreover, Niagara Mohawk asserts that, even if 
the Commission agrees with IPPNY that net energy and ancillary services revenues 
should be adjusted because of possible interruptions, it should make clear that any such 
adjustment must account for the realistic possibility of interruptions, based on historical 
data in load zone C, rather than simply assuming 30 days of interruptions.  Regardless, 
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Niagara Mohawk asks that the Commission not require NYISO to include dual fuel 
capability in the peaking plant design for NYCA.206 

c. Commission Determination 

91. We find NYISO’s proposal to continue to include dual fuel capability for the 
peaking plant designs for the NYC, LI, and G-J Locality ICAP Demand Curves and to 
continue to use a gas-only generator for the NYCA ICAP Demand Curve to be just and 
reasonable.  As NYISO explains, dual fuel capability is mandatory in NYC and LI, so 
dual fuel capability must be included in the peaking plant designs for these load zones.207  
Although there are no mandatory dual fuel capability requirements in load zone G, 
NYISO and the independent consultant contend that dual fuel capability comes with 
increased revenue potential, siting benefits, and reliability benefits, plus it can serve as a 
hedge to mitigate electricity price spikes during times of high natural gas prices.  With 
regard to the G-J Locality specifically, NYISO argues that the G-J Locality is a relatively 
geographically constrained region; therefore, the inclusion of dual fuel capability is 
important for providing increased siting flexibility.  NYISO adds that the G-J Locality is 
primarily located downstream of constraints on the interstate natural gas pipeline system.  
Thus, NYISO continues, current concerns regarding the ability to expand natural gas 
pipeline infrastructure and capacity in New York underscore the reliability benefits 
gained from dual fuel capability in the G-J Locality.208  Based on these factors, NYISO 
and the independent consultant both conclude that a developer would more often than not 
include dual fuel capability in a new, peaking plant in the G-J Locality.209  We agree. 

92. In the last ICAP Demand Curve reset, the Commission found that including dual 
fuel capability for NYC, LI, and the G-J Locality was just and reasonable.  In that 
proceeding, protesters made similar arguments to those made here.  For example, they 
argued that there is no requirement for dual fuel capability to participate in NYISO’s 
markets and that a generator can bypass local distribution company requirements by 
directly interconnecting to an interstate natural gas pipeline.  In the prior proceeding, the 
Commission addressed those arguments by finding dual fuel capability necessary to 
ensure that the peaking plant design could “be sited in the network of a local distribution 
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company,” rather than “hav[ing] to find a site that was close enough to an interstate 
pipeline and pay fees to obtain firm capacity and to build pipeline in order to connect.”210  
The Commission cited NYISO’s statement that “these costs could be prohibitively 
expensive and that the incremental costs of dual fuel capability would be more 
economical than the estimated cost of interconnecting to an interstate pipeline.”211  The 
Commission further emphasized the increased reliance on natural gas as the predominant 
fuel for generation. 

93. The record here reflects that the rationale the Commission adopted in the last 
ICAP Demand Curve reset to include dual fuel capability in the G-J Locality continues to 
hold true.212  Moreover, protesters focus on whether potential incremental revenues 
associated with having dual fuel capability would outweigh the potentially significant 
capital investment, but they overlook the additional cost of having to site close enough to 
an interstate natural gas pipeline and of paying for firm capacity in a geographically 
constrained region.213  The State Entities’ own analysis shows incremental revenues 
associated with having dual fuel capability,214 which would be further bolstered by the 
avoided costs just mentioned.  The Commission continues to find that the inclusion of 
dual fuel capability for NYC, LI, and the G-J Locality remains just and reasonable. 

94. We find the Companies’ request that the Commission require NYISO to include in 
its tariffs a mandatory dual fuel capability requirement for new generators in NYC and 
the G-J Locality to be outside the scope of this proceeding, which is limited to 
establishing the ICAP Demand Curves for the next four years.  We note that NYISO 
states that it is assessing capacity market performance assurance and potential dual fuel 
capability requirements as part of its stakeholder process and, to the extent it imposes 
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dual fuel capability requirements, NYISO commits to assess any implications of those 
requirements on the ICAP Demand Curves.215 

95. With regard to the peaking plant design for NYCA, IPPNY and MMU protest  
the continued use of a gas-only generator.  NYISO contends that the circumstances in 
load zones C and F in NYCA are distinguishable from those in load zone G in the  
G-J Locality, although there are no dual fuel capability requirements in load zones G or 
in load zones C and F.  We agree that the different circumstances discussed below justify 
including dual fuel capability for the peaking plant design for the G-J Locality, but not 
for NYCA.  Specifically, NYISO explains that load zones C and F are far less 
geographically constrained than the G-J Locality both in terms of greater availability of 
sites for peaking plants and in terms of infrastructure (both electric and natural gas) with 
which a new facility could interconnect.  Moreover, NYISO asserts that natural gas 
supply conditions in load zones C and F are more favorable than in the G-J Locality 
because this region is generally located upstream of interstate natural gas pipeline 
constraints and has connections to natural gas supplies from the nearby shale gas 
producing regions.  NYISO adds that the potential incremental revenues associated with 
having dual fuel capability are not outweighed by the potentially significant capital 
investment in load zones C and F.216  We note that, although increased reliance on natural 
gas for generation and natural gas pipeline siting difficulties could change the natural gas 
supply conditions in load zones C and F (and NYCA) in the future, the ICAP Demand 
Curve reset process takes place every four years so that changed circumstances can be 
taken into account.217 

96. Also outside the scope of this proceeding is IPPNY’s request that the Commission 
direct NYISO to modify its tariffs to automatically adjust the net CONE of the peaking 
plant for NYCA and associated reference points if NYISO develops new critical day 
performance rules that penalize generators that do not have dual fuel capability or firm 
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natural gas transportation.  Moreover, IPPNY’s request is based on speculation that 
NYISO will develop such new tariff requirements.218 

4. Peaking Plant Costs 

97. The Services Tariff requires that NYISO assess “the current localized levelized 
embedded cost of a peaking plant” for each ICAP Demand Curve.219  NYISO contends 
that the independent consultant conducted an analysis to develop estimates of the capital 
investment costs for the peaking plant designs for each ICAP Demand Curve, as well as 
the associated fixed and variable operations and maintenance (O&M) costs for each 
peaking plant.220  NYISO states that the capital investment cost estimates include the 
direct installed costs of the plant, owner’s costs, financing costs during construction, and 
working capital and inventories costs.  NYISO explains that the direct installed costs are 
comprised of the engineering, procurement, and construction costs of each peaking plant, 
and the associated electric and gas interconnection costs.  According to NYISO, other 
costs not covered by the engineering, procurement, and construction costs, such as social 
justice costs, financing costs during construction, working capital and inventory costs, 
and any applicable deliverability costs, are included as part of the owner’s cost.  NYISO 
states that engineering, procurement, and construction costs are not site-specific, but, 
instead, reflect generic sites within each of the relevant load zones assessed.  NYISO 
explains that a contingency was applied to the total direct and indirect project costs to 
account for the uncertainties inherent in the generic site estimates and the potential for 
cost increases that could result during detailed design and procurement.  Specifically, 
NYISO proposes to adopt the following peaking plant capital investment cost estimates 
(in 2015 dollars) recommended by the independent consultant:  $960 per kW for  
NYCA; $1,272 per kW for NYC; $1,313 per kW for LI; and $1,168 per kW for the  
G-J Locality.221 

98. NYISO states that it assessed whether any of the peaking plants would incur 
deliverability costs under the prescribed level of excess conditions, as required by the 
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Commission.222  NYISO asserts that it determined that the peaking plants in all locations, 
except LI, were deliverable.  For LI, NYISO explains that certain transmission system 
upgrades would be required to award capacity resource interconnection service rights for 
the peaking plant, which would cost approximately $18.48 million.223  NYISO states that 
these costs are included as a separate line item in the owner’s cost category of the capital 
investment cost for NYISO’s proposed LI ICAP Demand Curve.  NYISO further 
explains that the required upgrades would not result in the award of any incremental 
transmission congestion contracts that could offset their costs.224 

99. NYISO explains that the independent consultant also developed the fixed and 
variable O&M costs, as well as the performance characteristics for each peaking plant 
design.  According to NYISO, fixed O&M costs consist of fixed plant expenses (e.g., 
plant staff labor costs and routine planned maintenance) and fixed non-operating 
expenses.  Variable O&M costs, NYISO continues, are those costs directly related to the 
generation of electricity, including start-up costs, which include consumables and major 
equipment maintenance.  NYISO states that the performance characteristics include the 
average degraded net capacity output, net heat rate, seasonal average dependable 
maximum net capability capacity ratings, plant start-up time, and fuel required for  
start-up.  NYISO proposes to adopt the fixed and variable O&M costs and performance 
characteristics that the independent consultant developed for each of the relevant peaking 
plants.225 

a. Comments and Protests 

100. The State Entities protest NYISO’s proposed engineering, procurement, and 
construction costs and UIU protests the overall increase in NYISO’s proposed peaking 
plant capital costs relative to those approved in the last ICAP Demand Curve reset. 

101. The State Entities argue that engineering, procurement, and construction costs 
have increased dramatically since the last ICAP Demand Curve reset without 
                                              

222 Id. (citing 2010 ICAP Demand Curve Reset Order, 134 FERC ¶ 61,058  
at P 53). 

223 Id. (citing NYISO Staff Final Recommendations at 10-13; Independent 
Consultant Final Report at 41, 112). 

224 Id. at 19-20 (citing 2010 ICAP Demand Curve Reset Order, 134 FERC ¶ 
61,058 at P 63; NYISO Staff Final Recommendations at 12). 

225 Id. at 20. 
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justification, and therefore request that the Commission direct NYISO to reflect more 
reasonable estimates or fully explain the increased engineering, procurement, and 
construction costs.  The State Entities assert that the independent consultant’s estimates 
are significantly higher than expected.  According to the State Entities, the independent 
consultant estimates a 32.3 percent increase in load zone C and a 25.7 percent increase in 
load zone F, largely due to engineering, procurement, and construction cost increases.226  
Acknowledging that cost estimates are inherently uncertain, the State Entities posit that 
this variation far exceeds what would reasonably be expected to arise in cost estimates 
separated by only three years.227 

102. UIU protests the overall peaking plant cost estimates, arguing that they exceed 
actual costs, and requests that the Commission require additional capital cost review to 
ensure that the estimates used are just and reasonable.  UIU claims that the cost of some 
components have as much as tripled in cost without justification.228  UIU also asserts that 
the disparities in peaking plant capital costs between load zones, and relative to recent 
estimates in the ISO-NE forward capacity market, call into question the soundness of 
NYISO’s proposed cost estimates.229 

b. Answers 

103. NYISO answers that the independent consultant’s peaking plant capital investment 
cost estimates were fully vetted with stakeholders and were developed using proprietary 
power plant cost and performance models, updated vendor budgetary cost estimates, 
updated labor wages rates, and the independent consultant’s prior experience with the 
development of generation projects in New York.  NYISO contends that simple 
comparisons between cost estimates developed in the last ICAP Demand Curve reset and 
this one fail to recognize changes in costs.  NYISO argues that pricing and estimates for 
many of the cost categories related to power plant construction vary with time and market 
conditions (e.g., equipment and bulk materials).230  NYISO states that the independent 
                                              

226 State Entities December 9, 2016 Protest at 53-54. 

227 Id. at 54–55. 

228 UIU December 9, 2016 Comments and Protest at 10-11 (presenting a table 
comparing NYISO’s estimated peaking plant capital cost components from 2013 to 
2016). 

229 Id. at 11. 

230 NYISO December 22, 2016 Answer at 14 (citing Supp. Lummus Aff. ¶¶ 3-5). 
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consultant also noted that differences in the assumed costs for interconnection are a major 
driver of the cost differentials between the two ICAP Demand Curve resets.  NYISO 
argues that the independent consultant conducted a rigorous and detailed assessment of 
electric interconnection costs, including reviewing recent facility interconnections in  
New York.  NYISO states that the independent consultant used an industry standard 
average cost per inch diameter per mile for natural gas interconnection costs, multiplied 
by an assumed interconnection length for each location derived from reviewing recent 
natural gas interconnections in New York.231  NYISO adds that certain assumptions from 
the last ICAP Demand Curve reset have changed, such as an increase in the on-site fuel 
storage reserves for peaking plant designs that include dual fuel capability, increasing the 
cost of dual fuel capability for this ICAP Demand Curve reset.  NYISO contends that the 
independent consultant concluded that the difference between the estimates from the last 
ICAP Demand Curve reset and this one are within the accuracy of the type of project cost 
estimates produced for the ICAP Demand Curve reset.232 

104. With regard to the ISO-NE estimate of the H class frame turbine, NYISO asserts 
that it is not appropriate to compare capital investment cost estimates in different states 
and control areas, unless it can be demonstrated that the assumptions on which each 
estimate are based are identical.  NYISO explains that the independent consultant 
developed cost estimates specific to construction in New York and cost estimates for a 
similar project in a different region are likely to vary due to differences in the 
assumptions related to plant design and site conditions, construction approach, electric 
and gas interconnection design, and labor costs and productivity.  Nevertheless, NYISO 
states that the independent consultant conducted a high level review of the simple cycle H 
class frame turbine cost estimates ISO-NE developed and concluded that the cost 
difference between ISO-NE’s estimate and the independent consultant’s estimate for load 
zone F are within the accuracy of the type of estimates developed for the ICAP Demand 
Curve reset.233 

105. NYISO notes that a developer assessing the construction of a project at a specific 
site in New York City provided the independent consultant with confidential data 
regarding the estimated project costs.  NYISO states that the project was based on 
generally the same plant design NYISO proposes in this filing.  Although the specific 
estimated project costs exceeded the independent consultant’s estimated costs for the 

                                              
231 Id. at 15 (citing Supp. Lummus Aff. ¶ 5). 

232 Id. at 15-16 (citing Supp. Lummus Aff. ¶ 9). 

233 Id. at 16-17 (citing Supp. Lummus Aff. ¶ 7). 
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NYC ICAP Demand Curve peaking plant design, NYISO contends that the cost 
differential is likely related to site and project-specific costs and is within the accuracy of 
this type of estimates developed for this ICAP Demand Curve reset.234 

c. Commission Determination 

106. We find that NYISO’s proposed peaking plant costs are just and reasonable.  
Arguments that NYISO provided insufficient justification for certain peaking plant cost 
estimates contradict evidence in the record detailing the inputs and methodology the 
independent consultant used to develop these estimates,235 as well as the results of this 
analysis, disaggregated by cost component.236  Moreover, NYISO contends that simple 
comparisons between cost estimates developed in the last ICAP Demand Curve reset and 
this one fail to acknowledge changes in costs, such as pricing and estimates related to 
power plant construction that vary with time and market conditions (e.g., equipment and 
bulk materials).237  NYISO adds that certain assumptions from the last ICAP Demand 
Curve reset have changed, such as an increase in the on-site fuel storage reserves for 
peaking plant designs that include dual fuel capability, increasing the cost of dual fuel 
capability for this ICAP Demand Curve reset.238  We are therefore not persuaded by 
protesters’ arguments and find that NYISO’s proposed peaking plant capital costs are just 
and reasonable and sufficiently supported by the record. 

5. Property Taxes 

107. NYISO proposes the same property tax treatment for the peaking plants that the 
Commission approved in the last ICAP Demand Curve reset.239  Specifically, for the 
                                              

234 Id. at 17-18 (citing Supp. Lummus. Aff. ¶ 6). 

235 Independent Consultant Final Report at 33-42; Lummus Aff. ¶¶ 15-21, 32-35; 
Supp. Lummus Aff. ¶¶ 3-7. 

236 Independent Consultant Final Report at 108-137 (e.g., for construction, the 
table separately lists construction labor and materials, plant switchyard, electrical 
interconnection and deliverability, gas interconnection and reinforcement, site prep, 
engineering and design, and construction management/field engineering). 

237 NYISO December 22, 2016 Answer at 14 (citing Supp. Lummus Aff. ¶¶ 3-5). 

238 Id. at 15-16 (citing Supp. Lummus Aff. ¶ 9). 

239 NYISO Transmittal Letter at 21 (citing 2013 ICAP Demand Curve Reset 
Order, 146 FERC ¶ 61,043 at PP 90-91, 94). 
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NYC ICAP Demand Curve, the peaking plant will qualify for the as-of-right 15 year tax 
abatement provided for under New York State law.240  For years 16-20 of NYISO’s 
proposed amortization period, the peaking plant will be subject to an effective tax rate of 
4.8 percent. 

108. For the peaking plants located outside of NYC, NYISO proposes to apply an 
effective tax rate of 0.75 percent for the entire 20-year proposed amortization period.  
NYISO states that, consistent with the independent consultant’s recommendation, it 
based this proposed tax rate on the assumption that the peaking plants outside NYC will 
enter into payment in lieu of taxes (PILOT) agreements that will cover the proposed  
20-year amortization period.  According to NYISO, the independent consultant reviewed 
2014 PILOT payment data reported by New York State to identify 11 natural gas-fired 
generators in the State.  NYISO states that the independent consultant calculated effective 
tax rates for each of these generators, which ranged from 0.2-2.1 percent, with a median 
of 0.83 percent.241 

109. Responding to arguments that the proposed 0.75 percent property tax rate for 
locations outside NYC is too low, NYISO states that it obtained a recent PILOT 
agreement for a new natural gas-fired, combined cycle facility that is currently under 
construction in the lower Hudson Valley region.  According to NYISO, that PILOT 
agreement has an average effective tax rate over the first 20 years of 0.18 percent in real 
dollar terms, which is lower than the effective tax rates for three other recently 
constructed combined cycle facilities in the State.  Therefore, contrary to stakeholders’ 
arguments, NYISO argues that the property tax increase restrictions and public policies 
favoring renewable resources in New York do not appear to have had an adverse impact 
on the tax rates afforded to new fossil fuel-fired generators in New York State.242  

110. In addition, NYISO responds to stakeholders that assert that the 0.75 percent tax 
rate for locations outside of NYC is too high and should be closer to 0.5 percent.  NYISO 
explains that it converted the underlying capital investment cost for each project the 
independent consultant considered to 2014 dollars and then recalculated the effective tax 
rates.  NYISO states that these effective tax rates range from 0.15-1.6 percent, with a 
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median of 0.77 percent.  NYISO therefore concludes that 0.75 percent remains a just and 
reasonable property rate tax for locations outside of NYC.243 

a. Comments and Protests 

111. IPPNY supports NYISO’s proposed property tax rate of 0.75 percent for locations 
outside of NYC.  IPPNY argues that if any adjustment should be made, it should be to 
increase the proposed property tax rate because the proposed rate is based on older 
PILOT agreements that do not reflect recent pressures on municipalities to require higher 
tax rates from new natural gas-fired generators.244  IPPNY notes that NYISO’s proposal 
is already 0.08 percent less than the median effective tax rate that the independent 
consultant calculated.245 

112. IPPNY contends that there are two recent circumstances that are likely to pressure 
municipalities to require higher tax rates from natural gas-fired generators.  First, IPPNY 
points to an alleged change in public attitude regarding natural gas-fired generation, 
which, IPPNY asserts, makes it likely that developers will face more local opposition 
than they have in the past and will be pressured into providing higher PILOT payments to 
facilitate the local permitting process.246  Second, IPPNY cites New York’s real property 
tax cap, enacted in 2011, which prohibits local governments and school districts from 
raising taxes more than two percent or the rate of inflation per year, whichever is less, 
unless overridden by a local law or resolution.247  IPPNY argues that this law is likely to 
influence municipalities to negotiate higher tax rates for new natural gas-fired generators 
to offset lost tax revenues and to placate local citizen’s demands to shift more tax burden 
to new, disfavored developments, such as natural gas-fired generators.  IPPNY points out 
that, although the median effective tax rate NYISO calculated was 0.83 percent, plants in 
more recent years (i.e., 1999-2004) typically had effective tax rates much higher than the 
median.248  Indeed, IPPNY adds that the only simple cycle natural gas turbine in the 

                                              
243 Id. at 22 (citing NYISO Staff Final Recommendations at 48-51). 

244 IPPNY December 9, 2016 Limited Protest and Comments at 31.   

245 Id. (citing Independent Consultant Final Report at 45-46). 

246 Id. at 32. 
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sample data had an effective tax rate of 2.01 percent, indicating that NYISO’s proposed 
property tax rate may be too low.  

113. NYTOs and Niagara Mohawk argue that the proposed property tax rate for load 
zones C and F in NYCA is too high.  NYTOs further argue that the proposed property tax 
rate for load zone G in the G-J Locality is also too high.  NYTOs and Niagara Mohawk 
contend that the property tax rate for a new peaking plant located in load zones C, F, or G 
should be no higher than 0.5 percent.249  Specifically, NYTOs assert that NYISO 
disregarded the tax rates paid by four generators in load zones C and F,250 and instead 
calculated the effective property tax rates for just six generators that do not reasonably 
reflect the effective property tax rate that a developer of NYISO’s proposed peaking 
plants would expect to pay.251  NYTOs point out that, while the median property tax rate 
was 0.77 percent, the weighted average property tax rate was 0.65 percent.252  
Additionally, NYTOs assert that five of the six generators have less than 100 MW of 
capacity, compared to the roughly 220 MW of capacity that the peaking plant design 
NYISO proposes in this proceeding would have.  NYTOs also contend that NYISO 
should have excluded the two generators that are located in load zone K (LI) because the 
amount these generators pay under PILOT agreements is not indicative of the amount 
that generators in upstate New York would pay.  Furthermore, NYTOs argue that three of 
the four remaining generators have capital costs of less than $10 million, whereas the 
capital costs of developing the peaking plant design NYISO proposes in this proceeding 
in load zones C, F, or G would be in the range of $183 to $258 million.  These higher 
capital costs, NYTOs continue, would add to the local tax base, giving the new generator 
more leverage to negotiate a favorable PILOT agreement with a lower effective property 
tax rate.253 

                                              
249 NYTOs December 9, 2016 Protest at 15; Niagara Mohawk December 9, 2016 

Comments at 13. 

250 NYTOs December 9, 2016 Protest at 16-17 (referring to Athens (load zone F), 
Independence (load zone C), Bethlehem (load zone F), and Empire (load zone F), and 
noting that NYISO also omitted Navy Yard (load zone J/NYC)). 

251 Id. (referring to Saranac (load zone D), Syracuse (load zone C), Freeport (load 
zone K/LI), Beaver Falls (load zone E), Pinelawn (load zone K/LI), and Carthage (load 
zone E)). 

252 Id. at 17 n.29 (citing NYISO Transmittal Letter at 22). 

253 Id. at 17-18; see also Niagara Mohawk December 9, 2016 Comments at 13-14 
(supporting the analysis performed by NYTOs as set forth in NYTOs’ protest). 
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114. Thus, NYTOs assert that a reasonable forecast of the effective property tax  
rate that a developer of the peaking plant design NYISO proposes that is located in load 
zones C, F, or G should expect to pay would be based on the amounts paid under  
PILOT agreements entered into by other upstate New York generators with more than 
$10 million in capital investment.254  NYTOs contend that the median effective property 
tax rate of the five generators that satisfy this criteria is 0.49 percent, with a weighted 
average property tax rate of 0.47 percent.  Using this analysis, NYTOs argue that a 
reasonable estimate of the annual effective property tax rate of a generator in load zones 
C, F, or G is 0.5 percent.255 

b. Answers 

115. NYISO contends that adopting the data segmentation and data point exclusions for 
which NYTOs and Niagara Mohawk advocate would essentially result in relying on the 
same data that the Commission determined in the last ICAP Demand Curve reset 
supported the use of a 0.75 percent property tax rate for all locations outside of NYC.  
NYISO states that, although the data set NYISO and the independent consultant rely on 
for this ICAP Demand Curve reset is significantly greater than that used in the last ICAP 
Demand Curve reset (11 facilities instead of only three), it still represents a small overall 
set of data points.  Therefore, according to NYISO, further segmentation of the data may 
result in a set of data points that may not be representative of the proposed peaking 
plants.256  NYISO argues that the data set showed substantial variability across projects 
as to the effective property tax rates paid under PILOT agreements, but demonstrated a 
general trend of higher effective property tax rates for smaller sized units.  Therefore, 
NYISO contends that the data supports the selection of a property tax rate toward the 
higher end of the range of values—0.75 percent.257 
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116. NYTOs assert that NYISO’s segmentation argument is misleading because the 
independent consultant obtained data from PILOT agreements entered into by 11 
generators, but NYISO only considered the six smallest generators.  NYTOs reiterate that 
the generators on which NYISO relied are too small and, therefore, do not accurately 
reflect the taxes that a new peaking plant would incur.  As in their protest, NYTOs argue 
that location and the amount of capital investment are more relevant than capacity 
because property taxes are not based on capacity.258 

c. Commission Determination 

117. We find NYISO’s proposed property tax treatment, both within and outside of 
NYC, to be just and reasonable.  We find that NYISO undertook and provided sufficient 
analysis of recent PILOT agreements in New York to support its proposal.  NYISO and 
the independent consultant selected a reasonable property tax rate that falls within the 
range of observed effective property tax rates based on current PILOT agreements in 
New York.259  This proposed property tax rate is also consistent with what the 
Commission accepted in the last ICAP Demand Curve reset.260  We disagree with 
protesters that the proposed property tax rate of 0.75 percent for peaking plants located 
outside of NYC is overstated. While the weighted average property tax rate may have 
been 0.65 percent, the median was even higher at 0.77 percent.261   

B. Net Energy and Ancillary Services Revenue Offset 

118. The Services Tariff requires NYISO to assess “the likely projected annual [energy 
and ancillary services] revenues of the peaking plant . . . net of the costs of producing 
such” energy and ancillary services for each ICAP Demand Curve (net energy and 
ancillary services revenue offset).262  NYISO states that the net energy and ancillary 
services revenues model that the independent consultant developed determines the 
estimated annual net energy and ancillary services revenues that would be earned by each 
peaking plant based on the prior 36 months of historic data on market prices and variable 
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costs (i.e., September through August).  NYISO explains that, generally, for each hour of 
the historic period, the model determines whether each peaking plant should be 
committed and dispatched to produce energy or provide operating reserves based on a 
consideration of historic locational based marginal prices (LBMP) and reserve prices 
(both as adjusted to account for the prescribed level of excess conditions), coincident fuel 
and emissions allowance prices, non-fuel variable costs, start-up costs, and the 
operational characteristics of the peaking plant.  NYISO asserts that the model also 
accounts for any operating hour restrictions or limitations imposed on the peaking plant 
to comply with applicable environmental requirements (which are essentially applied 
after-the-fact).  Finally, NYISO states that the net energy and ancillary services revenues 
determined by the model are increased by an adder to reflect expected revenues for 
ancillary services not accounted for in the model.  NYISO contends that the net energy 
and ancillary services revenues model achieves the desired objectives of transparency and 
predictability, while simultaneously ensuring that the estimates it produces are reasonable 
and appropriate.263 

1. Natural Gas Hub Prices 

119. NYISO states that fuel costs are one of the single largest drivers of variable costs 
for the peaking plants; therefore, use of reasonable and representative fuel prices is 
important to the ability of the net energy and ancillary services revenues model to 
produce appropriate and reasonable results.  The Services Tariff provides that the 
“applicable fuel cost will be based on the applicable daily spot price for [the relevant load 
zone] published in the specified data source determined as part of” the ICAP Demand 
Curve reset process.264  NYISO contends that, for natural gas prices, this includes both 
the data source from which the applicable historical prices are determined, as well as the 
appropriate natural gas hub for each peaking plant location.265 

120. Recognizing that there are multiple available options for each location, NYISO 
states that it conducted a multi-factor assessment to determine the appropriate natural gas 
hub for each location, considering:  (1) the correlation of natural gas hub prices with 
LBMPs for the relevant location and the extent to which the natural gas hub prices reflect 
New York electricity market dynamics; (2) the liquidity and depth of trading activity at 
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the natural gas hub; (3) the geographic proximity of the natural gas hub to the location at 
issue; and (4) precedent for the natural gas hub being used in prior ICAP Demand Curve 
resets and other NYISO studies and evaluations (including NYISO planning studies and 
evaluations conducted by MMU).266 

121. NYISO argues that the first factor has been particularly important for this  
ICAP Demand Curve reset.  NYISO explains that it was readily apparent from a review 
of historic data that certain candidate natural gas hubs were likely not representative of 
marginal fuel supply costs in the electricity market, particularly during winter months.267  
According to NYISO, natural gas hubs that are not correlated with electricity market 
dynamics and pricing outcomes may reflect near-term arbitrage opportunities for 
generators that can obtain access to such lower-cost fuel supplies.  However, NYISO 
continues, these arbitrage opportunities may not reflect natural gas supply pricing under 
the longer-term equilibrium conditions that are required to be considered in establishing 
the ICAP Demand Curves.  Therefore, NYISO contends that use of these natural gas hubs 
could result in significantly overstating the net energy and ancillary services revenues, 
resulting in ICAP Demand Curves that do not provide appropriate price signals regarding 
the value of capacity.268 

122. Based on the multi-factor assessment described above, NYISO proposes the 
following natural gas hubs:  (1) TETCO M3 for load zone C; (2) Iroquois Zone 2 for load 
zones F and G; and (3) Transco Zn 6 NY for load zones J and K.269  NYISO states that, 
for most load zones, it proposes the same natural gas hubs as in the last ICAP Demand 
Curve reset.  NYISO explains that the limited changes are the use of Iroquois Zone 2 
instead of Tennessee Zone 6 for load zone F, and the use of Iroquois Zone 2 as the sole 
natural gas hub for load zone G (rather than using Iroquois Zone 2 for the Dutchess 
County location and TETCO M3 for the Rockland County location).  For load zone F, 
NYISO states that it selected Iroquois Zone 2 over Tennessee Zone 6 because Tennessee 
Zone 6 is more likely to be affected by electricity market and supply conditions in ISO-
                                              

266 Id. (citing NYISO Staff Final Recommendations at 22-24, 53-68; Independent 
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NE than in NYISO.  With regard to load zone G, NYISO states that it proposes to use 
Iroquois Zone 2 as the sole natural gas hub because it is far better correlated than TETCO 
M3 to LBMPs in load zone G and, therefore, is most reflective of market dynamics in 
that load zone.270  

123. NYISO explains that some stakeholders argue that selection of natural gas hubs 
should be based solely on geography.  Therefore, NYISO states that they advocate for use 
of Dominion North for load zone C and Millennium East or TETCO M3 for the Rockland 
County location in load zone G.  According to NYISO, other stakeholders, including 
MMU (as it relates solely to load zone G), ask that NYISO use a “blended” natural gas 
hub price for load zones G (Iroquois Zone 2, Millennium East, and/or TETCO M3) and C 
(Dominion North, Millennium East, and/or TETCO M3).  Contrary to stakeholders’ 
assertions, NYISO argues that the Services Tariff does not require NYISO to select 
natural gas hubs based solely on geography.  Rather, NYISO contends that the Services 
Tariff merely requires that a natural gas hub be selected for each of the relevant locations 
as part of the ICAP Demand Curve reset.271 

124. NYISO states that, along with the independent consultant, it fully considered the 
alternative natural gas hubs for which stakeholders advocated.  NYISO contends that it 
does not recommend using Dominion North and Millennium East because both:  (1) are 
not well correlated with electricity market pricing outcomes and, thus, may not be 
representative of fuel supply costs that marginal supply resources incur; and (2) have 
lower levels of trading history and activity in comparison to readily available and 
reasonable alternatives (e.g., TETCO M3 and Iroquois Zone 2).272  With regard to use of 
a blended natural gas hub price, NYISO responds that there is no readily available 
publication that produces a blended price, so NYISO would have to create such a price.  
NYISO further contends that it does not have any principled rationale for developing 
what the appropriate blend would be for any given location over the four-year ICAP 
Demand Curve reset period.273 
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a. Comments and Protests 

125. IPPNY and Entergy support NYISO’s proposed natural gas hubs, in particular 
because the natural gas prices at the proposed natural gas hubs correlate with energy 
prices in the relevant load zone.274  IPPNY supports the independent consultant’s multi-
factor approach to selecting natural gas hubs that best represent the expected long-run 
equilibrium between natural gas and electricity markets.  IPPNY argues that the 
independent consultant correctly determined that, in considering geography, it is 
important to ensure that a logical nexus exists between the natural gas hub selected and 
the relevant delivery points, rather than simply relying on the locational aspect of 
geography.275  According to IPPNY’s expert, the lack of correlation between other 
natural gas hubs’ prices and higher winter LBMPs suggests that marginal supply from 
resources in these load zones was not purchasing natural gas that reflected the price at 
these other natural gas hubs.276 

126. Regarding NYISO’s proposal to use TETCO M3 for load zone C, IPPNY 
contends that TETCO M3 is a better choice than Dominion North because TETCO M3 
satisfies the independent consultant’s multi-factor approach:  (1) it correlates with 
LBMPs, unlike Dominion North; (2) it has significantly higher trading volumes than 
Dominion North; (3) there is a logical nexus between TETCO M3 and the relevant 
delivery points; and (4) it has been used in past ICAP Demand Curve resets and in 
NYISO planning studies.  Unlike TETCO M3, IPPNY asserts that there is no logical 
nexus between the Dominion North natural gas hub and the relevant delivery points 
because Dominion North is a receipt pool in which pricing reflects the price of natural 
gas entering the Dominion pipeline from various supply points.  IPPNY further argues 
that, unless generators have firm transportation contracts associated with the supply 
injection at those receipt points, the price at Dominion North does not reflect what a 
peaking plant would pay for actual delivered natural gas.277 

127. Similarly, for load zone G, IPPNY argues that Iroquois Zone 2 is a better choice 
than Millennium East because Iroquois Zone 2 satisfies the independent consultant’s 
                                              

274 Entergy December 9, 2016 Comments at 13; IPPNY December 9, 2016 
Limited Protest and Comments at 23. 

275 IPPNY December 9, 2016 Limited Protest and Comments at 23. 
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277 IPPNY December 9, 2016 Limited Protest and Comments at 23-24 (citing 
Joseph Aff. ¶¶ 10-12, 14-16, 19). 
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multi-factor approach:  (1) it correlates with LBMPs, unlike Millennium East; (2) it has 
significantly higher trading volumes than Millennium East, which has very limited 
historical data; (3) there is a logical nexus between Iroquois Zone 2 and the relevant 
delivery points; and (4) it has been used in past ICAP Demand Curve resets.  IPPNY 
contends that Millennium East, like Dominion North, is a receipt pool and that pricing at 
the eastern end of the Millennium East pipeline is increasingly likely to be governed by 
pricing dynamics in New England.  Consequently, IPPNY asserts that the pricing at 
Millennium East does not reflect the cost to deliver gas to generators in load zone G and 
is increasingly unlikely to correlate with LBMPs in load zone G.278  Entergy adds that 
there are substantial price differentials when comparing load zone G energy pricing 
against both the alternatively proposed Millennium East and TETCO M3 natural gas 
hubs, making these alternatives unviable.279 

128. Neither Entergy nor IPPNY support the use of a blended price and argue that there 
was no discussion in the stakeholder process of which pipelines should be considered for 
blending purposes or the weighting to be used, nor are blended prices publicly posted or 
otherwise readily available.280  IPPNY contends that a blended price would be based on a 
fictional combined natural gas hub price that would not be available to any facility 
operating in any load zone.281  Entergy asserts that a blended price is unjust and 
unreasonable because there is no evidence that such a price would align with electricity 
pricing in the region or be sustainable for the duration of the ICAP Demand Curve reset 
period.282  Furthermore, IPPNY argues that blended prices would be wholly inconsistent 
with the reason NYISO adopted the annual update process—to increase transparency to 
allow market participants to estimate future ICAP Demand Curves using readily available 
data.283 

129. UIU, MMU, Niagara Mohawk, City of NY and Multiple Intervenors, NYTOs, and 
the State Entities protest NYISO’s natural gas hub selections for load zone C for the 
                                              

278 Id. at 25 (citing Joseph Aff. ¶¶ 22-24, 26, 29, 31). 
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NYCA ICAP Demand Curve and load zone G for the G-J Locality ICAP Demand 
Curve.284  They contend that NYISO incorrectly ignored less expensive natural gas hubs, 
which distorted estimated net energy and ancillary services revenues and may have 
resulted in NYISO selecting a peaking plant without the lowest fixed costs and highest 
variable costs to establish the ICAP Demand Curves for NYCA and the G-J Locality.  
They argue that NYISO’s proposed natural gas hub selections for load zones C and G, if 
accepted, will impose substantial unjustified costs on New York State electricity 
consumers.285  Instead of using TETCO M3 for load zone C, as NYISO proposes, UIU, 
Niagara Mohawk, City of NY and Multiple Intervenors, NYTOs, and the State Entities 
support the use of Dominion North.  For load zone G, instead of using Iroquois Zone 2, 
as NYISO proposes:  NYTOs and City of NY and Multiple Intervenors support the use of 
Millennium East (using TETCO M3 for the first year); the State Entities support the 
continued use two natural gas hubs (for Rockland County, TETCO M3 for the first year 
and Millennium East for the following years); and MMU and UIU both support a blended 
price, but MMU supports a blend of Iroquois Zone 2 and Millennium East, whereas UIU 
supports a blend of Millennium East and TETCO M3. 

130. Looking at the multi-factor assessment that NYISO and the independent 
consultant used (considering market dynamics, liquidity, geography, and precedent of the 
candidate natural gas hubs), several protesters argue that factors other than geography 
should be secondary and should be considered only once a geographically realistic 
natural gas hub is identified.  Specifically, Niagara Mohawk, UIU, City of NY and 
Multiple Intervenors, NYTOs, and the State Entities argue that fuel price for a peaking 
plant should not be based on prices for a pipeline that would not realistically serve 
generation located within the peaking plant’s load zone.  NYTOs and Niagara Mohawk 
argue that NYISO’s natural gas hub selection for load zone C, TETCO M3, is located 
more than 100 miles away and not accessible to a peaking plant located in load zone C.286  
UIU, Niagara Mohawk, City of NY and Multiple Intervenors, NYTOs, and the State 
Entities instead support the use of Dominion North, which is physically deliverable to 

                                              
284 MMU’s comments are limited to discussion of the natural gas hub selection for 

load zone G, and Niagara Mohawk’s comments are limited to discussion of the natural 
gas hub selection in load zone C. 

285 E.g., NYTOs December 9, 2016 Protest at 5-6 (citing Cadwalader Aff. ¶¶ 19-
22). 

286 Id. at 5; Niagara Mohawk December 9, 2016 Comments at 9 n.17. 
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load zone C.287  Similarly, NYTOs argue that NYISO’s natural gas hub selection for load 
zone G, Iroquois Zone 2, is located on the other side of the Hudson River and 
inaccessible to a peaking plant located in Rockland County in load zone G.288  NYTOs 
and City of NY and Multiple Intervenors instead support the selection of the Millennium 
East (using TETCO M3 for the first year) because it goes directly through Rockland 
County, in addition to having a much lower gas price index.289 

131. With regard to the market dynamics factor (the correlation of the natural gas hub 
prices with LBMPs for the relevant location and the extent to which the natural gas hub 
prices reflect New York electricity market dynamics), City of NY and Multiple 
Intervenors and NYTOs argue that this factor should not be considered because the fact 
that lower natural gas prices do not track LBMPs does not justify basing net energy and 
ancillary services revenues on the price of natural gas from a higher-priced, inaccessible 
natural gas pipeline.290  City of NY and Multiple Intervenors further argue that NYISO’s 
position that natural gas hub prices that are not correlated with LBMPs represent near-
term arbitrage opportunities is flawed.291  According to NYTOs and City of NY and 
Multiple Intervenors, procuring cheaper natural gas than the marginal natural gas price 
that sets electricity prices would ensure maximum profits, which is precisely why a new 
peaking plant would interconnect to the lowest-cost natural gas pipeline accessible in its 
area.292   
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132. The State Entities argue that NYISO’s natural gas hub selections offer an arbitrage 
opportunity that will persist over time because prices on the lower- and higher-cost 
pipeline alternatives likely will equilibrate over time at a price between the two indices 
and that historic pricing trends suggest that the lower prices will persist over time.293  
Furthermore, the State Entities argue that NYISO did not justify its assumption that the 
Millennium East price will equilibrate at a price point sufficiently high to limit the 
arbitrage opportunity to a short period.  While NYISO assumes that commodity costs will 
equilibrate as the cost of gas from Millennium East increases to converge with the cost of 
natural gas from other pipelines, the State Entities contend that supply costs from other 
pipelines will decrease to converge with those from Millennium East.  Accordingly, the 
State Entities argue that a developer could determine that the arbitrage opportunity would 
justify an interconnection with Millennium East even if natural gas prices gradually 
increase over time.294 

133. Niagara Mohawk, City of NY and Multiple Intervenors, and NYTOs argue that the 
independent consultant’s recommendations are inconsistent with the express provisions 
of the Services Tariff.  Specifically, Niagara Mohawk notes that the Services Tariff 
provides that NYISO will use a model that “determine[s] whether each peaking plant 
could earn positive net revenue by producing Energy in each hour over the prior 36 
month period,” and that “[t]he applicable fuel cost for the peaking plant for [each] Load 
Zone . . . will be based on the applicable daily spot price for [the] Load Zone.”295  
Niagara Mohawk, City of NY and Multiple Intervenors, and NYTOs argue that the only 
sensible reading of the relevant language is that the natural gas costs used to establish net 
energy and ancillary services revenues must represent historical natural gas costs for units 
in a specific load zone for which the peaking plant could realistically procure natural 
gas.296  According to Niagara Mohawk, if the Commission accepts NYISO’s logic, it 
might have, with equal validity, proposed using the Henry Hub price or any other 
financially settled point, no matter how geographically distant.297   
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134. NYTOs further explain that the Services Tariff provides that NYISO must 
determine “the likely projected annual [energy and ancillary services] revenue of the 
peaking plant for the first Capability Year covered by the periodic review” and that the 
annual updates to the ICAP Demand Curves for the first capability year are to be based 
on “the current localized levelized embedded cost of a peaking plant in each NYCA 
Locality.”298  If, in the “long run,” Dominion North natural gas prices were to rise toward 
TETCO M3 natural gas prices in load zone C, or Millennium East natural gas prices were 
to rise toward Iroquois Zone 2 natural gas prices for load zone G, NYTOs argue that 
neither is relevant to defining the ICAP Demand Curves for the upcoming capability 
year, or to the annual updates to those ICAP Demand Curves, nor permissible under the 
Services Tariff.299  City of NY and Multiple Intervenors and Niagara Mohawk similarly 
argue that net energy and ancillary services revenues should be based on existing 
circumstances, not econometric forecasts or speculation on possible outcomes that may or 
may not occur in the future.300  NYTOs also assert that NYISO’s natural gas hub 
selections are contrary to the intent of the annual updates, which are intended to eliminate 
the lack of transparency and the speculative nature inherent in long-term price 
projections.  NYTOs contend that projections of future natural gas prices at a given 
location “in the long run” cannot be used to establish net energy and ancillary services 
revenues for the initial capability year.301 

135. UIU and City of NY and Multiple Intervenors contend that Dominion North is 
sufficiently liquid because it is directly connected to, and highly correlated with, 
Dominion South—one of the most liquid points in the Northeast.302  The State Entities 
similarly argue that Millennium East is sufficiently liquid because Platt’s Gas Daily has 
reported Millennium East trading over the last four years 98.2 percent of the time, which 
is consistent with Iroquois Zone 2 reporting.303  Recognizing that Millennium East has 
                                              

298 NYTOs December 9, 2016 Protest at 7 (quoting NYISO, Services Tariff,  
§ 5.14.1.2.1). 

299 Id. 

300 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 38-40; Niagara Mohawk December 9, 2016 Comments at 10-11. 

301 NYTOs December 9, 2016 Protest at 8. 

302 UIU December 9, 2016 Comments and Protest at 12; City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 41. 

303 State Entities December 9, 2016 Protest at 44 (citing Sano Aff. ¶ 11). 



Docket No. ER17-386-000  - 69 - 

limited historical data, City of NY and Multiple Intervenors suggest using TETCO M3 
for the first year of historical data, and then Millennium East for subsequent years for 
load zone G.304  NYTOs argue that NYISO and the independent consultant applied the 
liquidity factor inconsistently when justifying the natural gas hubs proposed for load 
zones C and G.  According to NYTOs, NYISO and the independent consultant did not 
choose Dominion North because of its lower level of trading history and activity 
compared to TETCO M3, but chose Iroquois Zone 2 instead of TETCO M3 in  
load zone G, even though TETCO M3 has a higher level of trading history and activity.  
NYTOs explain that SNL Financial, NYISO’s data source for the natural gas hub prices, 
would not publish the price for a natural gas hub on any given day unless it had a high 
degree of confidence in that price.  Therefore, according to NYTOs, because daily prices 
are published for the Dominion North and Millennium East natural gas hubs, these 
natural gas hubs are representative of natural gas peaking plants located in load zone C 
and G, respectively.305   

136. If the Commission agrees that Dominion North should not be used for  
load zone C, the State Entities recommend Dominion South as an alternative.  The  
State Entities contend that Dominion South has long been established as a primary liquid 
trading point for western and upstate New York and that the index is regularly traded  
and reported.  The State Entities argue that the demarcation between the North and  
South hubs on the Dominion pipeline have been arbitrarily set outside of load zone C, but 
that transportation rates are the same regardless of which receipt area is used and both 
indices are highly correlated.  At a minimum, the State Entities assert that Dominion 
South should be used as a backup reference for days on which trades on Dominion North 
are not reported.306 

137. City of NY and Multiple Intervenors and NYTOs recommend that, for load  
zone G, it would be reasonable to use TETCO M3 for the first historical year and 
Millennium East for the subsequent years.307  NYTOs note that the previous  
ICAP Demand Curve reset used TETCO M3, not Iroquois Zone 2, to calculate net energy 
and ancillary services revenues in load zone G.  NYTOs further note that NYISO 
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explained this choice by stating that, while TETCO M3 was not physically deliverable to 
Rockland County in load zone G, it was used as a proxy for Millennium East, since 
Millennium East’s prices were not available at the time.308  The State Entities recommend 
NYISO continue to use two natural gas hubs for load zone G to reflect zonal differences 
in supply costs and to index Rockland County to the Millennium East natural gas hub.309  
The State Entities support the use of the use of the TETCO M3 natural gas hub for first 
historical year and shifting to the Millennium East gas hub for the subsequent years.310 

138. MMU argues that neither the Iroquois Zone 2 nor Millennium East are ideal for 
load zone G and instead recommends a blending of the two indices.  MMU contends that 
if the net CONE of the peaking plant for load zone G is based solely on Iroquois Zone 2, 
it will lead to excessive investment signals in load zone G, but the resulting new entry 
would still occur in Rockland County and other areas with lower entry costs.  However, 
according to MMU, if each ICAP Demand Curve reset simply selects whichever county 
in load zone G that happens to have the lowest net CONE in a particular reset, the 
resulting ICAP Demand Curves will be lower than necessary to incentivize new 
investment over the long term in any location within load zone G.  For this reason, MMU 
asserts that it is important to carefully select the most reasonable location as a basis for 
the ICAP Demand Curve, rather than simply choosing the location that happens to be the 
lowest cost at a particular point in time, in order to facilitate efficient entry and exit.  
Therefore, MMU supports a blended price for load zone G from Iroquois 2 and 
Millennium East.311  The State Entities argue that, if the Commission declines to adopt 
Dominion North or South for load zone C and two natural gas hubs for load zone G, it 
should direct NYISO to use a blend of natural gas hubs, consistent with MMU’s 
recommendation.  The State Entities contend that it is easy to determine the blended price 
when the natural gas trading hubs and blending proportions are specified.312 
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139. UIU also recommends that load zone G’s natural gas prices be derived from a 
blend of natural gas hubs to more closely approximate customers’ likely actual costs.  
However, UIU differs from MMU in that UIU recommends a blend of prices from 
Millennium East and TETCO M3.  UIU contends that, although Millennium East 
represents the most accurate price point, due to its lack of historical pricing data, the 
Commission should not rely entirely on it for estimating prices.313 

140. Niagara Mohawk, City of NY and Multiple Intervenors, and NYTOs provide 
support for the precedent factor regarding their alternative natural gas hub proposals.  
Niagara Mohawk, NYTOs, and City of NY and Multiple Intervenors contend that MMU 
has previously used the prices reported at Dominion North to analyze electricity prices in 
load zone C, including its 2015 State of the Market Report.314  City of NY and Multiple 
Intervenors add that MMU also used TETCO M3 in that report for load zone G.315  
Furthermore, NYTOs submit that the precedent factor should be given little weight 
because the fact that NYISO did not use the alternative natural gas hubs recommended in 
other NYISO studies, for entirely different purposes and for which long-term 
econometric forecasts may have been appropriate, is irrelevant to establishing projected 
net energy and ancillary services revenues for the first year of the ICAP Demand Curve 
reset period.316 

b. Answers 

141. With regard to protesters’ arguments that NYISO should have relied mostly, if not 
solely, on geography in selecting the appropriate natural gas hubs, NYISO responds that 
the relevant Services Tariff language is intended to recognize that the ICAP Demand 
Curve reset involves an assessment of multiple potential locations for a peaking plant.  It 
is not, according to NYISO, intended to prescribe the methodology or factors to be 
considered in making such determinations.  NYISO contends that the appropriate natural 
gas hubs and the manner in which they should be selected are driven by the ICAP 
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Demand Curve reset process and the Commission’s determinations related thereto, 
allowing for determinations made from one ICAP Demand Curve reset to another to 
evolve and appropriately account for the conditions and circumstances attendant to each 
ICAP Demand Curve reset.317 

142. Looking to the market dynamics factor, NYISO reiterates that selection of natural 
gas hubs that lack a historical relationship with electricity market dynamics, like those 
protesters suggest, presents a significant risk of undermining the accuracy and 
reasonableness of the net energy and ancillary services revenues produced by the 
model.318  Based on its sensitivity analysis, NYISO contends that use of the protesters’ 
alternative natural gas hubs would lower from the current level the reference point  
price for the NYCA ICAP Demand Curve by 40 percent and the reference point for the 
G-J Locality ICAP Demand Curve by 60 percent.319  NYISO also argues that its proposed 
use of TETCO M3 for load zone C and Iroquois Zone 2 for load zone G are not, as 
alleged, based on the use of forecasted natural gas prices.  Rather, NYISO continues, 
NYISO and the independent consultant used the actual, historic natural gas prices as 
published by SNL Financial to estimate the net energy and ancillary services revenues for 
the 2017/2018 Capability Year.  NYISO states that the multi-factor test likewise relied 
strictly on actual, historic natural gas prices for each candidate natural gas hub as 
reported by SNL Financial.320 

143. Moreover, as for liquidity, NYISO emphasizes that the annual updates process 
underscores the critical importance of ensuring that the natural gas hubs selected are 
liquid and exhibit a strong history of robust trading activity to ensure they remain 
reasonable and appropriate for the duration of the ICAP Demand Curve reset period.  
NYISO contends that the protesters supporting the use of Millennium East for load zone 
G (Rockland County) admit the lack of history of trading activity.  According to NYISO, 
the lack of sufficient and available historic data for Millennium East from SNL Financial 
clearly demonstrates the inappropriateness of using Millennium East at this time.  With 
regard to other alternative natural gas hubs, NYISO states that, over the past four years, 
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both TETCO M3 and Iroquois Zone 2 have demonstrated persistent levels of substantial 
trading activity that are far more robust than Dominion North and Millennium East.321 

144. With regard to protesters’ proposal for blended pricing, NYISO responds that the 
appropriateness of any price blending requires significant evaluation and discussion with 
stakeholders prior to being pursued further.  NYISO reiterates that the concept was not 
introduced until after the independent consultant had issued its final report, thereby 
preventing the necessary assessment, analysis, and stakeholder discussions.322  Moreover, 
while protesters argue that blending is simple and recommend blending equally weighted 
historic prices from certain natural gas hubs, NYISO counters that the use of blended 
prices is far more complex because NYISO must ensure that the blending methodology 
will result in an appropriate or reasonable price over the four-year ICAP Demand Curve 
reset period.  According to NYISO, simply developing an average of the prices from two 
potential natural gas hubs does not necessarily result in net energy and ancillary services 
revenues estimates and reference prices that are equal to the average of the results 
produced by the independent use of the underlying natural gas hubs.  Instead, NYISO 
continues, blending is akin to the creation of a new, artificial natural gas hub with its own 
historic pricing.  Furthermore, NYISO expresses concern that blending could result in a 
process that materially departs from a principled approach to determining the appropriate 
and representative natural gas hubs for each location and, instead, becomes more of a 
results-oriented exercise, undermining market confidence in the ICAP Demand Curve 
reset process to the detriment of all market participants.  Lastly, NYISO adds that it does 
not have sufficient time to conduct the necessary analysis to determine whether blending 
is appropriate, and, if so, what the correct methodology would be, prior to the  
Summer 2017 Capability Period capacity auctions that commence in February 2017.323 

145. IPPNY contends that, while a range of outcomes may be reasonable under certain 
circumstances, NYTOs and MMU have not demonstrated that NYISO’s proposed natural 
gas hubs are not just and reasonable.324  According to IPPNY, NYTOs’ argument that the 
geography factor is the most important focuses on only the locational aspect of 
geography, and ignores the need to ensure that there is a logical nexus at relevant delivery 
points.  Natural gas-fired generators, IPPNY continues, are unable to access natural gas at 
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the prices reflected by Dominion North and Millennium East because those natural gas 
hubs represent the price of natural gas injected into the pipelines, and not the price of 
natural gas withdrawals at the likely location of the peaking plants.325  IPPNY argues 
that, because the independent consultant did not assume that the peaking plant in any load 
zone would hold a firm transportation contract, the amount of congestion on a pipeline 
directly affects both the price a peaking plant will pay and the availability of shipping 
capacity.  IPPNY argues that Millennium East experiences significant congestion and that 
the price does not reflect the price paid by a generator relying on natural gas shipped in 
the secondary capacity release markets downstream of a significant congestion point.  
Furthermore, IPPNY argues that, even with planned upgrades, Millennium East is likely 
to remain constrained.326 

146. IPPNY also responds to NYTOs’ argument that it is unreasonable to conclude that 
a peaking plant in load zone G would be built in Dutchess County, rather than in 
Rockland County where it would have access to Millennium East’s much lower natural 
gas prices.  IPPNY argues that, if this were correct, all new natural gas-fired generators 
would interconnect with Millennium East.  While one proposed project (the CPV Valley 
Energy Center Project) will interconnect with Millennium East, IPPNY contends that 
there is no evidence that there are other suitable sites that can be interconnected with this 
pipeline and developed at lower costs than interconnecting with Iroquois Zone 2.327  
Furthermore, IPPNY argues that the CPV Valley Energy Center Project will likely 
increase congestion on Millennium East, which is expected to lead to equilibration with 
the Iroquois Zone 2 price over time.328 

147. With regard to protesters’ alternatives, IPPNY maintains that Dominion North and 
Millennium East have consistently shown the least correlation with LBMPs in load zones 
C and G, respectively.329  IPPNY contends that the proposed alternatives conflict with 
other assumptions used in estimating the peaking plant’s costs.  According to IPPNY, 
NYISO did not analyze whether suitable siting locations were available near  
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Millennium East or how interconnection costs would differ if the number of potential 
siting locations is restricted.330   

148. As for MMU’s recommendation to use a blended price, IPPNY notes that MMU 
previously advocated for a blend with the majority based on Iroquois Zone 2, rather than 
a 50/50 blend.  According to IPPNY, in neither case did MMU provide any basis or 
analysis to support the blending values or the change in blending values.331  Furthermore, 
IPPNY reiterates that blended prices are not published or publicly available and that there 
was no discussion in the stakeholder process about how to use a blended rate.332  Finally, 
IPPNY argues that if NYISO were to use a blended price, NYISO must also blend every 
other related cost to accurately reflect the costs faced by the peaking plant in each load 
zone.  NYISO, IPPNY continues, would be required to devise a weighting for these other 
factors as well, an exercise for which it has no framework.333 

149. NYTOs, City of NY, and Multiple Intervenors maintain that the ICAP Demand 
Curves in load zones C and G should be based on the net cost of a peaking plant using a 
geographically proximate natural gas hub, such as Dominion North or Millennium East, 
respectively.  They argue that the market dynamics, liquidity, and precedent factors 
should be secondary, applied only to natural gas hubs that are geographically close to the 
peaking plant.  They assert that if NYISO accorded different weights to each of the 
factors, NYISO would select different natural gas hubs for the same peaking plant 
location, depending on the relative weight of each factor.  They contend that this 
demonstrates the subjectivity of NYISO’s application of these factors and why the 
objective geography factor must be the basis on which NYISO applies the other 
factors.334 

150. With regard to whether there is a logical nexus between Dominion North and what 
a peaking plant in load zone C would pay for actual delivered gas, and between 
Millennium East and what a peaking plant in load zone G (Rockland County) would pay 
for actual delivered gas, NYTOs, City of NY, and Multiple Intervenors argue that 
                                              

330 Id. at 10-11. 

331 Id. at 11. 

332 Id. at 11-12. 

333 Id. at 12-13. 

334 NYTOs, City of NY, and Multiple Intervenors December 22, 2016 Answer  
at 6. 
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IPPNY’s characterization of the SNL Financial natural gas prices is incorrect.  They 
contend that the company that provides SNL Financial with its natural gas prices 
confirmed that those prices represent the traded volume weighted average index prices 
for all trades along a specific geographic portion of the relevant natural gas pipeline.335  
Therefore, contrary to IPPNY’s arguments that Dominion North and Millennium East are 
receipt pools, NYTOs, City of NY, and Multiple Intervenors counter that Dominion 
North and Millennium East do not represent only the price of natural gas from various 
supply aggregations entering the relevant pipeline systems.336  NYTOs, City of NY, and 
Multiple Intervenors acknowledge that there is a logical nexus between the Iroquois Zone 
2 natural gas prices and what a peaking plant in the Dutchess County portion of load zone 
G would pay for actual delivered natural gas, and thus believe that Millennium East 
should only be used for the Rockland County portion of load zone G.337 

151. NYTOs, City of NY, and Multiple Intervenors argue that IPPNY’s assertions that 
the Millennium East natural gas hub is likely to be governed by pricing in New England 
is flawed.  First, they assert that NYISO’s selection of a natural gas hub based on 
speculation as to future natural gas prices is unreliable and inconsistent with the Services 
Tariff.338  They also argue that consideration of whether Millennium East natural gas 
prices correlate with LBMPs in load zone G is irrelevant because LBMPs reflect the 
marginal cost of generation needed to clear the market, and not the cost of a generator 
using a low cost natural gas supply.339  Second, they assert that there is a stronger 
correlation between the Iroquois Zone 2 and New England natural gas prices than 

                                              
335 Id. at 4-5, Ex. 1 ¶ 7 (Chan Aff.); NYTOs January 6, 2017 Answer at 8. 

336 NYTOs, City of NY, and Multiple Intervenors December 22, 2016 Answer  
at 4-5. 

337 Id. at 5 n.15. 

338 Id. at 6 (citing NYISO, Services Tariff, § 5.14.1.2.1); NYTOs January 6, 2017 
Answer at 6-7; see also id. at 10-11 (arguing that NYISO attempts to avoid the 
requirement to rely on historical data by improperly focusing on Millennium East only 
having 2.5 years of historical data, and instead relying on forecasted natural gas prices 
that do not reflect the cost that generators in a given location would incur to purchase 
natural gas). 

339 NYTOs, City of NY, and Multiple Intervenors December 22, 2016 Answer  
at 6-7; NYTOs January 6, 2017 Answer at 9-10. 
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between the Millennium East and New England natural gas prices.340  Third, they 
contend that Millennium East continues to increase the volume of natural gas available 
for transport, while the pipeline serving New England interconnects with Iroquois Zone 2 
downstream from its interconnection with Millennium East.  According to NYTOs,  
City of NY, and Multiple Intervenors, this further demonstrates that the Iroquois Zone 2 
natural gas prices are more likely to be governed by pricing in New England than 
Millennium East’s.341 

152. IPPNY argues that NYTOs, City of NY, and Multiple Intervenors fail to take into 
account the full natural gas costs incurred by a peaking plant.  Specifically, IPPNY 
asserts that since most generators in competitive electric markets do not hold firm 
transportation contracts, they must rely on natural gas marketers for delivered natural gas, 
the price of which includes:  (1) the price of the natural gas commodity; and (2) the price 
of transporting natural gas.  IPPNY contends that NYTOs, City of NY, and Multiple 
Intervenors focus on the commodity price at a particular receipt point, which ignores the 
way that generators, particularly peaking plants, must actually purchase natural gas.  
Accordingly, IPPNY argues that the price of natural gas should capture the price of 
natural gas at various delivery points.  Also, IPPNY continues, if the natural gas hub is 
not accurately reflecting congestion on the pipeline, the hub is not an accurate 
representation of the price of delivered natural gas available to a peaking plant.342 

c. Commission Determination 

153. We find NYISO’s proposed data sources for natural gas prices, in particular, the 
selection of the TETCO M3 natural gas hub for the load zone C peaking plant and the 
Iroquois Zone 2 natural gas hub for the load zone G peaking plant, to be just and 
reasonable.  NYISO has provided reasonable justification for its natural gas hub selection 
for each load zone, which will ensure that the ICAP Demand Curves are set at 
appropriate levels to encourage investors to build resources as necessary to meet the 
reliability needs of the system.343  NYISO and the independent consultant used a  
                                              

340 NYTOs, City of NY, and Multiple Intervenors December 22, 2016 Answer  
at 7-8. 

341 Id. at 8-9. 

342 IPPNY January 10, 2017 Answer at 2-7. 

343 NYISO Transmittal Letter at 3 (explaining that the ICAP Demand Curves must 
be established at a level that provides “sufficient revenues to cover the costs of a peaking 
plant when market entry by such facility is required to maintain reliability”). 
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multi-factor test to support their selection of natural gas hubs, which included 
consideration of market dynamics (i.e., the correlation of natural gas hub prices with 
LBMPs for the relevant location), the liquidity of trading activity at the natural gas hub, 
the location of the natural gas hub (i.e., geography), and precedent for the natural gas hub 
being used in other significant NYISO studies and evaluations.344  While consideration of 
these factors is required neither by the Commission nor by the Services Tariff, we find 
that the use of this multi-factor test enabled NYISO to select natural gas hubs that are 
appropriate for each peaking plant location and provided transparency to market 
participants.  

154. We are not persuaded by protesters that NYISO’s natural gas hub selections, for 
which NYISO and the independent consultants considered market dynamics, liquidity, 
and precedent in addition to geography, are inconsistent with the Services Tariff.  The 
Services Tariff does not require NYISO to base its natural gas hub selections solely on 
geography; rather, the Services Tariff only requires that NYISO determine the applicable 
natural gas fuel cost for a peaking plant in each load zone.345  In this instance, we agree 
with NYISO that, since the alternative natural gas hub proposals do not correlate with 
LBMPs, they may not represent actual supply costs incurred by the peaking plants.346  
Rather, we find that it was reasonable for NYISO and the independent consultant to 
consider as one factor the correlation of natural gas prices at the selected natural gas hubs 
with LBMPs for the relevant load zone.347  Furthermore, despite protesters’ concerns that 
the natural gas hub selections for load zones C and G are inadequate because they are not 
physically deliverable to the relevant load zones, the natural gas hub approved for the 
Rockland County portion of load zone G in the last ICAP Demand Curve reset was 

                                              
344 Id. at 25 (citing NYISO Staff Final Recommendations at 22-24, 53-68; 

Independent Consultant Final Report at 74-80; Analysis Group Aff. ¶¶ 47-53). 

345 NYISO, Services Tariff, § 5.14.1.2.2.2 (16.0.0) (The “applicable fuel cost will 
be based on the applicable daily spot price for [the relevant load zone] published in the 
specified data source determined as part of” the ICAP Demand Curve reset process.”). 

346 NYISO Transmittal Letter at 25 (citing Independent Consultant Final Report  
at 74-78; Analysis Group Aff. ¶ 48); see also Joseph Aff. ¶¶ 10, 22 (arguing that the lack 
of correlation between other natural gas hubs’ prices and higher winter LBMPs suggests 
that marginal supply from resources in these load zones was not purchasing natural gas 
that reflected the price at these other natural gas hubs). 

347 See NYISO Transmittal Letter at 27-28 (charting natural gas hub prices and 
LBMPs for the relevant candidate natural gas hubs). 
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TETCO M3, which is not physically deliverable to Rockland County.348  Therefore, it is 
consistent with the last ICAP Demand Curve reset to approve the selection of a natural 
gas hub to estimate net energy and ancillary services revenues that is not physically 
deliverable to the relevant load zone, so long as its selection has been properly justified, 
as NYISO has done here.  

155. Moreover, we find that it was reasonable for NYISO and the independent 
consultant to consider as another factor the natural gas hubs’ relative levels of trading 
history and activity.  NYISO contends that it does not recommend Dominion North for 
load zone C or Millennium East for load zone G because both not only fail the first  
factor discussed above, but also have lower levels of trading history and activity in 
comparison to readily available and reasonable alternatives (e.g., TETCO M3 and 
Iroquois Zone 2).349  While certain protesters argue that Dominion North is sufficiently 
liquid, and others argue that TETCO M3 is more liquid that Iroquois Zone 2, we reiterate 
that this is only one factor NYISO and the independent consultant considered in selecting 
the appropriate natural gas hub.  Therefore, whether alternative natural gas hubs have 
more or less liquidity is not dispositive as to whether their use is reasonable in the 
estimation of net energy and ancillary services revenues, but the lack of sufficient 
liquidity is an important factor.  Similarly, NYISO’s consideration of precedential  
use of a natural gas hub in its studies and evaluations is a useful factor to include in the 
multi-factor test.  That said, in the end, the selection of the appropriate natural gas hubs is 
a matter of judgment.   

156. While protesters propose a variety of alternative natural gas hubs that may be just 
and reasonable, the Commission need only find NYISO’s proposal to be just and 
reasonable, and not that it is the only or even the most just and reasonable proposal.350  

                                              
348 NYISO, Filing, Docket No. ER14-500-000, Attach. III (Meehan Aff.), Ex. B, 

67 n.50 (filed Nov. 27, 2013) (“While Tetco M3 is not physically deliverable to  
Rockland County, it is used as a proxy for Millennium.”); 2013 ICAP Demand Curve 
Reset Order, 146 FERC ¶ 61,043 at P 2 (accepting all non-protested proposals). 

349 NYISO Transmittal Letter at 30 (citing NYISO Staff Final Recommendations 
at 23; Independent Consultant Final Report at 77-79; Analysis Group Aff. ¶¶ 50, 52-53). 

350 See City of Bethany v. FERC, 727 F.2d 1131, 1136 (D.C. Cir. 1984) (describing 
the Commission’s authority under section 205 of the FPA as “limited to an inquiry into 
whether the rates proposed by a utility are reasonable – and not to extend to determining 
whether a proposed rate schedule is more or less reasonable than alternative rate 
designs”). 
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Having found NYISO’s proposed natural gas hub selections to be just and reasonable, we 
need not consider alternatives.  We agree with the analysis set forth by NYISO that 
underlies its proposal here.  Specifically, since Dominion North’s and Millennium East’s 
prices do not correlate with LBMPs as well as the natural gas hubs NYISO selected, and 
both have lower trading volumes than the natural gas hubs NYISO selected,351 we find 
that NYISO has reasonably weighed the options and selected appropriate natural gas hubs 
for this ICAP Demand Curve reset.  Similarly, we find that NYISO’s decision to not use 
a blended natural gas hub price for load zone G to be just and reasonable.  As NYISO 
states, there is no readily available publication that produces a blended price for the 
locations at issue and it would be left to NYISO to create such a price.352  Furthermore, 
protesters do not collectively agree on which natural gas hubs to blend or on the 
methodology NYISO should use, which further underscores that a blended natural gas 
price for load zone G for the current ICAP Demand Curve reset may not be just and 
reasonable.353 

157. We are also not convinced by protesters’ arguments that NYISO’s natural gas hub 
selections are inconsistent with the annual updates to the ICAP Demand Curves as 
required by the Services Tariff.  NYISO bases its natural gas hub selections on a multi-
factor test, including analyzing the correlation of natural gas prices at those hubs with 
historical electricity market pricing outcomes.  NYISO uses this historical price 
information, and not econometric forecasts, to calculate the net energy and ancillary 
services revenues for the first capability year ICAP Demand Curves, and will do the same 

                                              
351 NYISO Transmittal Letter at 30 (citing NYISO Staff Final Recommendations 

at 23; Independent Consultant Final Report at 77-79; Analysis Group Aff. ¶¶ 50, 52-53). 

352 Id. (citing Analysis Group Aff. ¶ 53); NYISO December 22, 2016 Answer at 
30-32 (citing Supp. Analysis Group Aff. ¶¶ 14, 16). 

353 For example, MMU supports a blend of Iroquois Zone 2 and Millennium East, 
whereas UIU supports a blend of Millennium East and TETCO M3. 
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for the annual updates in the subsequent three capability years.354  This is consistent with 
the intent, as well as the language, of the Services Tariff.355  

2. Level of Excess Adjustment Factors 

158. The Service Tariff mandates that NYISO determine the cost and revenues of the 
peaking plant for each ICAP Demand Curve “under conditions in which the available 
capacity is equal to the sum of (a) the minimum [ICAP] requirement and (b) the peaking 
plant’s capacity equal to the number of MW specified in the periodic review and used to 
determine all costs and revenues” (the prescribed level of excess).356  NYISO explains 
that to calculate net energy and ancillary services revenues for the peaking plants that 
reflect this prescribed level of excess, the net energy and ancillary services revenues 
model multiplies historic LBMPs and reserve prices by the relevant level of excess 
adjustment factor.357  

159. NYISO explains that the level of excess adjustment factors are determined using 
production cost modeling to determine projected LBMPs based on current system 
conditions and under system conditions that reflect the prescribed level of excess.  
NYISO states that it determined level of excess adjustment factors by dividing the 
                                              

354 See, e.g., Independent Consultant Final Report at 74 (“An important factor in 
our determination of an appropriate gas index was the historical relationship between gas 
prices and LBMPs.”); NYISO December 22, 2016 Answer at 24 n.89 (explaining that 
NYISO and the independent consultant used the actual, historic natural gas prices as 
published by SNL Financial to estimate the net energy and ancillary services revenues for 
the 2017/2018 Capability Year and to apply the multi-factor test). 

355 ICAP Demand Curve Reset Enhancements Order, 156 FERC ¶ 61,039 at P 16 
(accepting the new net energy and ancillary services revenues estimation process because 
it “enables the implementation of annual updates through a formulaic and transparent 
methodology to reflect market changes in reference prices on a timely and gradual 
basis”); NYISO, Services Tariff, § 5.14.1.2.2.2 (16.0.0) (“The model will, at a minimum, 
determine whether each peaking plant could earn positive net revenue by producing 
Energy in each hour, based on historical prices and the variable costs for each peaking 
plant over the prior 36 month period . . . .”). 

356 NYISO, Services Tariff, § 5.14.1.2.2 (16.0.0). 

357 NYISO Transmittal Letter at 34; see also NYISO, Services Tariff,  
§ 5.14.1.2.2.2 (16.0.0) (setting forth the formulas for calculating the net energy and 
ancillary services revenue offset). 



Docket No. ER17-386-000  - 82 - 

projected LBMPs under the prescribed level of excess conditions by the projected 
LBMPs under current system conditions.  According to NYISO, the relevant LBMPs for 
this ICAP Demand Curve reset were determined using the 2016 Congestion Assessment 
Resource Integration Study (CARIS) Phase 2 database.  NYISO asserts that this is the 
most current CARIS database representation of the New York market and the 
assumptions regarding load forecasts, fuel and emission allowance prices, and resource 
mix changes.  Therefore, NYISO contends that the level of excess adjustment factors 
derived from the CARIS Phase 2 database are just and reasonable.358 

160. NYISO points out that some stakeholders advocate for adjustments to the CARIS 
Phase 2 database to no longer assume the retirement of the Ginna and Fitzpatrick nuclear 
facilities in 2017 because of the New York Commission’s recently issued Clean Energy 
Standard order.359  NYISO responds that neither Ginna nor Fitzpatrick have formally 
rescinded their previously issued notices or statements of intent to retire or provided other 
notification to NYISO that would meet NYISO’s CARIS database inclusion rules.  
NYISO notes that it developed alternative level of excess adjustment factors and results 
for a revised CARIS Phase 2 database that did not include these retirements.360 

a. Comments and Protests 

161. UIU argues that NYISO’s assumption that the Ginna and Fitzpatrick nuclear 
facilities will retire is incorrect because of recent regulatory actions taken by  
New York State, and, as a result, that NYISO’s proposed level of excess adjustment 
factors are also incorrect.  Specifically, UIU points to the New York Commission’s 
recent order adopting a Clean Energy Standard, which establishes zero-emissions credits 
through which the Ginna and Fitzpatrick nuclear facilities would receive an additional 
$17.48 per MWh that they generate through 2029.361  UIU also argues that the  
New York Commission’s approval of the sale of the Fitzpatrick nuclear facility to  
Exelon Generation further supports the continued operation of that facility.  Moreover, 
UIU adds that the New York State Reliability Council recently changed the status of the 
Ginna and Fitzpatrick nuclear facilities to “in-service” in its ongoing Installed Reserve 
                                              

358 NYISO Transmittal Letter at 34. 

359 Id. (citing Proceeding on Motion of the Commission to Implement a Large-
Scale Renewable Program and a Clean Energy Standard, Case No. 15-E-0302, at 1 
(N.Y.P.S.C. Aug. 1, 2016) (Order Adopting a Clean Energy Standard)). 

360 Id. at 34-35 & n.150 (citing NYISO Staff Final Recommendations at 71-72). 

361 UIU December 9, 2016 Comments and Protest at 12-13. 
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Margin planning process.362  According to UIU, this creates a disconnect between the 
assumptions used to establish the Installed Reserve Margin and the ICAP Demand 
Curves.363  Pointing to NYISO’s alternative level of excess adjustment factors calculated 
assuming the Ginna and Fitzpatrick nuclear facilities would remain in service, UIU 
contends that this assumption results in meaningful impacts that lower customer costs.364   

b. Answers 

162. IPPNY asserts that the Commission should accept NYISO’s proposal to base the 
level of excess adjustment factors on the most recent CARIS Phase 2 database without 
any adjustments to the resource mix.  IPPNY contends that the Ginna and Fitzpatrick 
nuclear facilities would not be included if the CARIS Phase 2 database were developed 
today because they do not meet NYISO’s inclusion rules.  IPPNY argues that making an 
ad hoc adjustment to the level of excess adjustment factor process, rather than holding to 
NYISO’s defined rules, would be a substantial step backward in producing a more 
transparent ICAP Demand Curve reset process.  IPPNY adds that the owners of Ginna 
and Fitzpatrick have not indicated to NYISO that they will return their units to service.  
IPPNY argues that, until the Ginna and Fitzpatrick nuclear facilities’ zero-emissions 
credits agreements have become effective and all of the approvals necessary to transfer 
ownership of the Fitzpatrick nuclear facility are obtained, the Ginna and Fitzpatrick 
nuclear facilities’ continued operations are too speculative under NYISO’s inclusion rules 
to revise the CARIS Phase 2 database to include either of them.365  

c. Commission Determination 

163. We find that NYISO’s proposed level of excess adjustment factors are consistent 
with the Services Tariff requirements and are just and reasonable.  As NYISO explains, 
the CARIS Phase 2 database is the most current CARIS database representation of the 
New York market and assumptions regarding load forecasts, fuel and emission allowance 
prices, and resource mix changes.366  In past ICAP Demand Curve resets, protesters have 
argued that NYISO’s level of excess adjustment factors do not adequately account for 

                                              
362 Id. at 13. 

363 Id., Montalvo and Kordonis Aff. ¶ 39. 

364 Id. at 14-15. 

365 IPPNY December 23, 2016 Answer at 17-18 & n.43. 

366 NYISO Transmittal Letter at 34. 
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any risks or unaccounted for changes to the market.367  The Commission has repeatedly 
found that NYISO’s approach to determining the level of excess adjustment factors based 
on reasoned judgment is just and reasonable.368  We find the same here.  NYISO’s 
decision to exclude Ginna and Fitzpatrick is appropriate because neither have formally 
rescinded their previously issued notices or statements of intent to retire or provided other 
notification to NYISO that would meet NYISO’s CARIS database inclusion rules.369  
Nevertheless, we recognize that the New York Commission’s Clean Energy Standard—
the zero-emissions credits program, in particular—may alter previous plans to retire 
Ginna and Fitzpatrick.370  The ICAP Demand Curve reset process takes place every four 
years so that changed circumstances, such as the Ginna and Fitzpatrick nuclear facilities 
rescinding their previously issued notices or statements of intent to retire, can be taken 
into account.371 

3. Impacts of Shortage Pricing 

164. NYISO explains that certain stakeholders advocated during the stakeholder 
process for the development of an unspecified adder to the net energy and ancillary 
services revenue estimates to account for the resulting changes in shortage pricing from 
NYISO’s implementation of revised shortage pricing costs on November 4, 2015 (known 
as comprehensive shortage pricing).372  NYISO asserts that the actual impacts of 
comprehensive shortage pricing on market outcomes and prices are already captured by 
                                              

367 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 133. 

368 Id.; see also N.Y. Indep. Sys. Operator, Inc., 136 FERC ¶ 61,192, at P 60 
(2011) (“[W]e find it entirely reasonable for NYISO to determine the level of excess 
capacity using reasoned and supported judgment.”). 

369 NYISO Transmittal Letter at 35; IPPNY December 23, 2016 Answer at 17-18. 

370 See Proceeding on Motion of the Commission to Implement a Large-Scale 
Renewable Program and a Clean Energy Standard, Case No. 15-E-0302, at 119-152 
(N.Y.P.S.C. Aug. 1, 2016) (Order Adopting a Clean Energy Standard) (describing the 
zero-emissions credits program and finding that Ginna and Fitzpatrick qualify to receive 
zero-emissions credits). 

371 See 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 74. 

372 NYISO Transmittal Letter at 35 (citing NYISO, Filing, Docket No. ER15-
1061-000 (filed Feb. 18, 2015); N.Y. Indep. Sys. Operator, Inc., 151 FERC ¶ 61,057 
(2015)). 
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the net energy and ancillary services revenues model and that the annual update process 
ensures that these impacts continue to be recognized in a timely manner.  Accordingly, 
NYISO argues that there is no need for an adder to the net energy and ancillary services 
revenue estimates.373 

a. Comments and Protests 

165. The State Entities argue that NYISO’s incorporation of comprehensive shortage 
pricing into the net energy and ancillary services revenues model is inadequate to account 
for increased energy revenues from comprehensive shortage pricing, and, if not corrected, 
will result in customers bearing the full cost impact of comprehensive shortage pricing, 
resulting in unjust and unreasonable ICAP market prices.  The State Entities request that 
the Commission direct NYISO to explicitly account for additional revenue increases 
attributable to increased reserve requirements and comprehensive shortage pricing in the 
net CONE calculation.374 

b. Commission Determination 

166. We find that NYISO’s proposed net energy and ancillary services revenues model 
is just and reasonable without an adder to account for comprehensive shortage pricing.  
NYISO explains that its net energy and ancillary services revenues model already 
captures the impacts of comprehensive shortage pricing.375  The State Entities do not 
convince us otherwise with unsupported assertions that NYISO’s proposal is insufficient 
to account for increased generator revenues from comprehensive shortage pricing.376  
Indeed, NYISO states that capturing the impacts of market rule changes, such as 
comprehensive shortage pricing, “was a primary motivation for the new annual updating 
process.”377  

                                              
373 Id. 

374 State Entities December 9, 2016 Protest at 55-56. 

375 NYISO Transmittal Letter at 35. 

376 State Entities December 9, 2016 Protest at 56. 

377 NYISO Transmittal Letter at 35 (referring to its July 18, 2016 filing to establish 
the annual update process). 
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C. Levelized Fixed Charge and Financial Parameters  

167. The Services Tariff requires NYISO to, as part of the ICAP Demand Curve reset, 
assess “the current localized levelized embedded cost of a peaking plant” for each ICAP 
Demand Curve.378  NYISO explains that this assessment requires NYISO to translate into 
an annualized level the up-front capital investment costs for each peaking plant, including 
property taxes and insurance.  According to NYISO, this translation accounts for:  (1) the 
weighted average cost of capital that NYISO assumes is required by a developer of the 
peaking plant to recover its up-front investment costs, plus a reasonable return on that 
investment; (2) the term in years over which NYISO assumes the developer recovers its 
up-front investment costs (amortization period); and (3) the applicable tax rates.  NYISO 
states that it derives the weighted average cost of capital from a series of financial 
parameters related to the development of the peaking plant, including the required return 
on equity (ROE), cost of debt, and capital structure (as reflected in the debt-to-equity 
ratio).  NYISO contends that its proposed parameters are designed to appropriately reflect 
the financial risks faced by a developer constructing the peaking plant in New York on a 
merchant basis.379  

168. NYISO proposes an ROE of 13.4 percent.  NYISO explains that the independent 
consultant derived this ROE based on analyzing data from several sources, including 
estimates for the ROE of certain publicly-traded independent power producing 
companies.  NYISO asserts that this assessment, using the capital asset pricing model, 
identified ROEs for the independent power producing companies ranging from  
10-12.5 percent.380  NYISO contends that, because these values represent a portfolio of 
projects and financing structures, the independent consultant also reviewed data 
regarding ROEs for stand-alone project finance approaches to generation projects.  
NYISO states that this data indicated that the required ROE for a project finance 
approach was significantly higher and likely in the range of 15 percent or greater.  
NYISO argues that its proposed ROE of 13.4 percent is based on the independent 
consultant’s reasoned judgment and experience and balances the lower ROEs seen in the 

                                              
378 NYISO, Services Tariff, § 5.14.1.2.2 (16.0.0). 

379 NYISO Transmittal Letter at 36 (citing NYISO Staff Final Recommendations 
at 20-21; Independent Consultant Final Report at 54-66, 148-59; Analysis Group  
Aff. ¶¶ 54-70). 

380 Id. at 36-37 (citing Independent Consultant Final Report at 59-60; Analysis 
Group Aff. ¶¶ 64-65). 
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asset portfolios of independent power producing companies and the higher ROEs seen in 
the project finance approaches.381 

169. NYISO proposes a cost of debt of 7.75 percent.  According to NYISO, the 
independent consultant determined the proposed cost of debt value based on its review of 
debt costs for independent power producing companies, which indicated that debt costs 
have ranged from five to eight percent since 2013.382  NYISO contends that the 
independent consultant chose 7.75 percent, which is toward the high end of the range, 
because it is consistent with more recent generic debt costs of firms with ratings similar 
to those of independent power producing companies (close to eight percent in recent 
months).383 

170. NYISO proposes a debt-to-equity ratio of 55 percent debt to 45 percent equity 
based on analysis of independent power producing companies’ capital structures.  NYISO 
explains that the independent consultant found that current independent power producing 
companies’ capital structures reflected higher levels of debt compared to historic levels.  
NYISO contends that the independent consultant recommended a lower debt value to:  
(1) recognize announcements by several independent power producing companies that 
they will seek to deleverage their current capital structures; and (2) provide greater 
consistency with the information obtained from other sources indicating a likely lower 
debt level for merchant projects similar to the peaking plant than is currently evidenced 
by the portfolio-wide capital structures.384 

171. NYISO proposes a 20-year amortization period, which NYISO contends reflects 
the same value the Commission approved for the same peaking plant technology in the 
last ICAP Demand Curve reset.385  NYISO argues that, given its proposal to continue to 
use the same peaking plant technology, the independent consultant assessed the currently 

                                              
381 Id. at 37. 

382 Id. (citing Independent Consultant Final Report at 57-59, 148-49; Analysis 
Group Aff. ¶ 63). 

383 Id. (citing Analysis Group Aff. ¶ 63). 

384 Id. (citing Independent Consultant Final Report at 60-61; Analysis Group  
Aff. ¶ 66). 

385 Id. (citing 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043  
at PP 117-118). 
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approved amortization period and concluded that it remains appropriate and 
reasonable.386 

a. Comments and Protests 

172. IPPNY supports NYISO’s proposed after-tax weighted average cost of capital, 
arguing that it is justified by multiple risks faced by developers in New York.  Although 
NYISO proposes a higher after-tax weighted average cost of capital than the Commission 
approved in the last ICAP Demand Curve reset, IPPNY argues that two factors  
have changed since the last ICAP Demand Curve reset that support the higher value:   
(1) NYISO is now projecting flat load growth for at least the next 10 years; and (2) the 
independent consultant did not account for real-time commitment pricing and did not 
accurately represent operational flow order conditions.387 

173. City of NY and Multiple Intervenors and the State Entities argue that NYISO’s 
proposed ROE, cost of debt, and debt-to-equity ratio are excessive and lack sufficient 
explanation.  With regard to ROE, City of NY and Multiple Intervenors and the State 
Entities assert that NYISO should lower the ROE to align it with other independent 
power producing companies and to take into account current, low interest rates.388  They 
contend that the beta of 1.49 implied by a 13.4 percent ROE is considerably higher than 
the betas of individual proxy group members, which ranged from 0.89 to 1.35, and 
suggests the inclusion of a much higher-risk expectation.389  They assert that the 
independent consultant did not sufficiently explain why the peaking plant warrants a 
higher-risk expectation, and provided little rationale for recommending an ROE that 
exceeds the current peaking plant ROE by more than 230 basis points given prevailing 
low interest rates since the last ICAP Demand Curve reset process.390  Moreover,  
City of NY and Multiple Intervenors and the State Entities assert that the independent 

                                              
386 Id. 

387 IPPNY December 9, 2016 Limited Protest and Comments at 28-30. 

388 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 47; State Entities December 9, 2016 Protest at 51. 

389 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 45; State Entities December 9, 2016 Protest at 50. 

390 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 45-46; State Entities December 9, 2016 Protest at 50. 
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consultant cited outdated sources391 and studies392 that do not warrant reliance by the 
Commission given likely changes in economic and regulatory circumstances during the 
intervening years since their respective publications.  City of NY and Multiple 
Intervenors add that ROEs in New York awarded to regulated utilities are around nine 
percent and, while ROEs for unregulated generation projects may be higher, City of NY 
and Multiple Intervenors contend that the increase to 13.4 percent appears materially 
excessive.393 

174. As for NYISO’s proposed cost of debt, City of NY and Multiple Intervenors and 
the State Entities contend that NYISO should reduce the recommended cost of debt from 
7.75 percent to 7.42 percent to align with the average of all securities with an investment-
grade rating of “B.”394  They also assert that NYISO should adjust the cost of debt to 

                                              
391 They argue that the “independent sources” that estimated ROEs for project 

finance to which the independent consultant cited were issued in 2003 and 2008.   
City of NY and Multiple Intervenors December 9, 2016 Comments and Protest at 46 
(citing Independent Consultant Final Report at 60); State Entities December 9, 2016 
Protest at 50-51. 

392 They assert that the California Energy Commission report to which the 
independent consultant cited (which presents an independent power producing company 
ROE of 15.5 percent) was published in January 2010, and is based on data from 2008 for 
facilities in California.  Moreover, they contend that the National Energy Technology 
Laboratory report to which the independent consultant cited (which presents an 
independent power producing company ROE of 14.47 percent) appears to reflect an 
average of capital structure data from 2006, 2007, and 2008 for a diverse group of 
technologies that included nuclear and renewable facilities.  City of NY and Multiple 
Intervenors December 9, 2016 Comments and Protest at 46; State Entities December 9, 
2016 Protest at 50-51.  

393 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 47. 

394 City of NY and Multiple Intervenors and the State Entities note that the 
independent consultant presented information to stakeholders showing that the average  
of all securities with a given investment grade of “B” was 7.42 percent.  Id. at 48;  
State Entities December 9, 2016 Protest at 52-53. 
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account for the likelihood that a project would be more likely to utilize secured debt than 
unsecured debt, as assumed by the independent consultant.395 

175. Lastly, City of NY and Multiple Intervenors and the State Entities argue that 
NYISO’s justification for the proposed debt-to-equity ratio is inadequate and that, 
instead, NYISO should increase the debt-to-equity ratio (i.e., debt increased relative to 
equity) to reflect current market conditions and recent data relative to independent power 
producing companies’ capital structure.396  They note that the independent power 
producing companies in the independent consultant’s proxy group had much higher debt 
shares that ranged from 68.8-75.6 percent, a higher leverage than in previous years.  They 
posit that the data identifies a trend of much higher independent power producing 
companies’ debt-to-equity ratios that started approximately one year ago and appear to be 
continuing.  According to City of NY and Multiple Intervenors and the State Entities, the 
independent consultant does not claim that the trend is likely to moderate or reverse 
course.  Moreover, they assert that the studies to which the independent consultant cited 
in support of a lower debt-to-equity ratio are outdated and reflect circumstances that 
likely have changed since their publication.397    

b. Answers 

176. With regard to the proposed ROE, NYISO contends that the independent 
consultant clearly explained to stakeholders that it did not intend to use the same exact 
methodology used in prior ICAP Demand Curve resets, but rather thought that the ROE 
should reflect the risks attendant to merchant investment in a peaking plant in New York.  
To that end, NYISO states that the independent consultant used the results of the capital 
asset pricing model for certain publicly traded independent power producing companies 
as one relevant data point, but also reviewed relevant data and information pertaining to 
the required ROE for a stand-alone project finance approach.  NYISO argues that the 

                                              
395 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 

at 48 (citing Independent Consultant Final Report at 58); State Entities December 9, 2016 
Protest at 53. 

396 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 47-48; State Entities December 9, 2016 Protest at 52. 

397 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 47-38; State Entities December 9, 2016 Protest at 52. 
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proposed ROE provides an appropriate reflection of the likely project-level ROE required 
to support the merchant development of a new peaking plant in New York.398 

177. As for cost of debt, NYISO reiterates the process the independent consultant 
undertook to select 7.75 percent (reviewing recent data regarding debt costs for 
independent power producing companies and data of generic debt costs incurred in more 
recent months by entities with similar credit ratings to independent power producing 
companies).  NYISO adds that the median cost of debt for entities with similar credit 
ratings to independent power producing companies over the 12 months from May 2015-
May 2016 was 7.75 percent.399 

178. NYISO also counters arguments about its proposed debt-to-equity ratio.  
Specifically, NYISO contends that the independent consultant assessed independent 
power producing companies’ capital structures and noted publicly available information 
indicating that historic trends in corporate-wide capital structures are unlikely to persist.  
NYISO states that the debt-to-equity ratio also reflects differences between project-level 
and corporate-level capital structures.  NYISO notes that use of a more leveraged debt-to-
equity ratio, as protesters recommend, would place upward pressure on the resulting 
weighted average cost of capital values.400 

c. Commission Determination 

179. We find that NYISO’s proposed levelized fixed charge and financial parameters 
are just and reasonable.  With regard to NYISO’s proposed 13.4 percent ROE, we find 
that NYISO adequately supports its proposal with substantial evidence.  NYISO’s 
proposal is based on ROEs for publicly traded independent power producing companies, 
independent estimates of ROEs as an element of the cost of new plant generation, and 
estimates of ROEs for stand-alone project finance approaches.401  As the Commission 
stated in the last ICAP Demand Curve reset, “[i]t is the Commission’s responsibility to 
determine whether these judgments and the resultant outcomes fall within a zone of 
reasonableness.”402  While NYISO’s proposed ROE exceeds the calculated average ROE 
                                              

398 NYISO December 22, 2016 Answer at 33-34 (citing Supp. Analysis Group  
Aff. ¶¶ 22-25). 

399 Id. at 35 (citing Supp. Analysis Group Aff. ¶ 21). 

400 Id. at 35-36 (citing Supp. Analysis Group Aff. ¶¶ 26-28). 

401 NYISO Transmittal Letter at 37; Independent Consultant Final Report at 59-60. 

402 2013 ICAP Demand Curve Reset Order, 146 FERC ¶ 61,043 at P 118. 
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for the sampled independent power producing companies, we find that it falls within a 
zone of reasonableness because it appropriately accounts for investor risks in the New 
York market by considering the higher ROEs for stand-alone project finance approaches 
to generation development found to be in the range of 15-20 percent.403 

180. With regard to NYISO’s proposed cost of debt, we find that NYISO has 
appropriately balanced available data from past years, which indicate historically low 
debt costs for independent power producing companies, with evidence from recent 
months showing generic debt costs closer to eight percent for firms with similar ratings to 
the independent power producing companies that the independent consultant 
evaluated.404  Further, we agree that selection of a cost of debt on the high end of the 
observed values is consistent with the greater risk posed by a single peaking plant, in 
comparison to an independent power producing company, as noted by the independent 
consultant.405  With regard to City of NY and Multiple Intervenors and the State Entities’ 
assertion that NYISO should adjust the cost of debt to account for the likelihood that a 
project would be more likely to utilize secured debt than unsecured debt,406 they do not 
support this request nor demonstrate that NYISO’s proposed cost of debt is unjust and 
unreasonable.  We therefore decline to require NYISO to revise its proposed cost of debt 
as they request. 

181. Likewise, we are not swayed by protesters’ arguments that NYISO’s proposed 
debt-to-equity ratio is unjust and unreasonable.  Rather, we find that NYISO 
appropriately considered that the choice of capital structure varies depending on many 
factors, including the nature of revenue streams, structure of a project’s management, and 
the nature of capital supporting an investment.407  Moreover, NYISO explains that the 
                                              

403 Independent Consultant Final Report at 60; see also IPPNY December 9, 2016 
Limited Protest and Comments at 30 (describing increased investor risks in New York as 
including uncertainty over the exit of nuclear plants, new capacity entering the market in 
support of state clean energy goals, lack of long-term contracts, uncertainty over changes 
in regional markets and energy policies, and siting and development concerns). 

404 Independent Consultant Final Report at 57-58, 148-49; NYISO Transmittal 
Letter at 37. 

405 Independent Consultant Final Report at 58. 

406 City of NY and Multiple Intervenors December 9, 2016 Comments and Protest 
at 48 (citing Independent Consultant Final Report at 58); State Entities December 9, 2016 
Protest at 53. 

407 Independent Consultant Final Report at 60. 
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debt-to-equity ratio reflects differences between project-level and corporate-level capital 
structures.408  NYISO also cites announcements by several independent power producing 
companies that they will seek to deleverage their current capital structures and 
information indicating a likely lower debt level for merchant projects similar to the 
peaking plant than is currently evidenced by the portfolio-wide capital structures.409  We 
therefore find that NYISO’s proposal sufficiently balances current trends towards higher 
leverage with these mitigating factors, producing a just and reasonable debt-to-equity 
ratio. 

VI. Miscellaneous 

182. NYISO proposes to continue to use load zone F as the location for determining the 
parameters of the NYCA ICAP Demand Curve, consistent with prior ICAP Demand 
Curve resets.410  NYISO states that, although the calculated reference point values for 
each location considered for the NYCA ICAP Demand Curve are the same, load zone F 
results in the lowest annual net CONE value for the NYCA ICAP Demand Curve.411 

183. MMU argues that neither load zone C nor load zone F are ideal for determining 
the parameters for the NYCA ICAP Demand Curve because persistent transmission 
constraints and natural gas price differences between regions will lead to long-term 
differences in the value of new investments between the two areas.  Specifically, MMU 
contends that the net CONE in load zone C is likely to differ from the net CONE in load 
zone F over the long term, owing to transmission constraints between load zones A-E  
and load zone F and natural gas pipeline constraints from western New York to eastern 
New York.  MMU asserts that these conditions are likely to yield inefficient investment 
signals, and that the only way to address this problem efficiently is to create a zonal 
boundary between load zone A-E and load zone F.  MMU acknowledges that this would 
require the designation of a new capacity zone under the Services Tariff and that the 
recently conducted deliverability test found no need for a new capacity zone.  However, 
MMU claims that this deliverability test does not consider many other relevant factors 
                                              

408 NYISO December 22, 2016 Answer at 35-36 (citing Supp. Analysis Group  
Aff. ¶¶ 26-28). 

409 NYISO Transmittal Letter at 37 (citing Independent Consultant Final Report at 
60-61; Analysis Group Aff. ¶ 66). 

410 NYISO Transmittal Letter at 39 (citing NYISO Staff Final Recommendations 
at 40-41). 

411 Id. (citing NYISO Staff Final Recommendations at 40-41). 
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and only occurs every four years.  MMU therefore requests that the Commission order 
NYISO to define capacity zones consistent with the interfaces it already uses in its 
planning models so that the capacity markets will provide signals that are consistent with 
NYISO’s planning reliability needs.412 

184. NYISO responds that MMU’s request is beyond the scope of this proceeding.  
NYISO explains that, in accordance with the terms of the Services Tariff, it conducted 
the required new capacity zone study and determined no need to create a new capacity 
zone at this time.  Further, NYISO states that it conducted a deliverability assessment for 
each of the peaking plants assessed as part of this ICAP Demand Curve reset, as required 
by Commission precedent, and determined that the peaking plants for load zones C and F 
are fully deliverable.413   

185. The State Entities, IPPNY, and City of NY and Multiple Intervenors similarly 
respond that MMU’s request is outside the scope of this proceeding.414  The State Entities 
and IPPNY emphasize that NYISO recently studied the issue and concluded that there is 
no need for a new capacity zone.415  The State Entities and City of NY and Multiple 
Intervenors also assert that the ICAP Demand Curve reset process is not a long-term 
planning activity, nor should it theorize potential long-term market outcomes or devise 
solutions to them.416  The State Entities further argue that MMU’s concerns arise from 
congestion on the natural gas and electric transmission systems, but that, since congestion 
will be reflected primarily in energy market prices, it is not the capacity market that 
should be changed.  Rather, the State Entities contend that congestion between load  
zones C and F will encourage efficient investment in natural gas pipelines and electric 
transmission lines, and, therefore, that this natural market dynamic should be expected to 

                                              
412 MMU December 9, 2016 Comments at 5-7. 

413 NYISO December 22, 2016 Answer at 24-25 n.93. 

414 State Entities December 23, 2016 Answer at 14; IPPNY December 23, 2016 
Answer at 13; City of NY and Multiple Intervenors December 23, 2016 Answer at 10-11. 

415 State Entities December 23, 2016 Answer at 14; IPPNY December 23, 2016 
Answer at 13. 

416 State Entities December 23, 2016 Answer at 14-15; City of NY and Multiple 
Intervenors December 23, 2016 Answer at 10. 
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resolve the conditions that MMU instead proposes to address by creating a new capacity 
zone.417 

186. We find MMU’s argument that NYISO re-define its capacity zones consistent 
with the interfaces it already uses in its planning model to be outside the scope of this 
proceeding, which is limited to establishing the ICAP Demand Curves for the next  
four years based on the load zones as currently defined.  We note that NYISO has a 
clearly defined process for designating new capacity zones.418 

The Commission orders: 
 
 (A) NYISO’s proposed revisions to section 5.14.1.2 of the Services Tariff are 
hereby accepted, effective January 17, 2017, subject to condition, as discussed in the 
body of this order. 
 
 (B) NYISO is hereby directed to submit a compliance filing within 30 days of 
the date of this order, as discussed in the body of this order. 
 
By the Commission. 
 
( S E A L )   
 
 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

 

                                              
417 State Entities December 23, 2016 Answer at 15-16. 

418 NYISO, Services Tariff, § 5.16 (2.0.0). 
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