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ORDER AUTHORIZING ACQUISITION AND 

DISPOSITION OF JURISDICTIONAL FACILITIES 

(Issued September 30, 2014)
1. On July 1, 2014, Consumers Energy Company (Consumers Energy) and AlphaGen Power LLC (AlphaGen) (together, Applicants) filed a joint application (Application) requesting Commission authorization under section 203 of the Federal Power Act (FPA)
 for the acquisition and disposition of jurisdictional facilities resulting from a transaction through which Consumers Energy will acquire a 564 megawatt (MW) gas-fired generating plant located in Jackson, Michigan (Jackson Facility) and associated jurisdictional facilities from AlphaGen (Proposed Transaction).  The Commission has reviewed the Proposed Transaction under the Commission’s Merger Policy Statement.
  As discussed below, we will authorize the Proposed Transaction as consistent with the public interest. 
I.
Background


A.
Description of the Parties


1.
 Consumers Energy
2. Applicants state that Consumers Energy is a combination electric and gas utility company serving approximately 1.8 million electric customers and 1.7 million gas customers at retail in its franchised service areas in Michigan’s Lower Peninsula.  Consumers Energy also participates in regional bulk power markets and virtually all of its wholesale power sales are made at market-based rates pursuant to its market-based rate authority granted by the Commission.  Consumers Energy owns generation and distribution facilities but does not own or control any transmission facilities and does not provide any transmission service.  Rather, according to Applicants, Consumers Energy receives transmission service under the Midcontinent Independent System Operator, Inc. (MISO) Transmission and Energy Markets Tariff (Tariff).

3. Applicants state that Consumers Energy is wholly-owned by and is one of the two principal subsidiaries of CMS Energy Corporation (CMS Energy), a public utility holding company.  The other principal subsidiary of CMS Energy is CMS Enterprises Company (CMS Enterprises), which operates most of the non-utility businesses of CMS Energy, including the ownership and operation of several independent power generating facilities.  Dearborn Industrial Energy, L.L.C., a direct subsidiary of CMS Energy, holds 100 percent of the ownership interest in Dearborn Industrial Generation, L.L.C. (Dearborn Generation), which owns an independent power project in Michigan.  All of the other CMS Energy interests in independent power projects are held as indirect subsidiaries of CMS Enterprises.
4. According to Applicants, Consumers Energy does not currently own or control any electric transmission facilities.  Applicants clarify, however, that on April 18, 2014, Consumers Energy filed an application in Case No. U-17598, which is currently pending before the Michigan Public Service Commission (Michigan Commission), to reclassify a small set of assets from distribution to transmission.  These assets, all of which are at 138kV and below, represent less than 1.4 percent of Consumers Energy’s total distribution assets.
  Applicants explain that the filing in Case No. U-17598 was made in response to notification from ReliabilityFirst Corporation (ReliabilityFirst).
  According to Applicants, ReliabilityFirst considers the majority of that small percentage of Consumers Energy’s total distribution assets to come within the NERC definition of the Bulk Electric System, in which case Consumers Energy is required to register with NERC as a transmission owner and transmission operator.  Previously, in its January 14, 1998 order in docket No. U-11283, the Michigan Commission had classified the assets that are the subject of the filing in Case No. U-17598 as distribution, and the Commission had affirmed that classification in its July 29, 1998 order in Docket No. EL98-21.
 
5. Applicants state that, upon approval by the Michigan Commission and then by this Commission under FPA section 205,
 Consumers Energy will place these facilities under the control of a regional transmission organization subject to a Commission-approved open access transmission tariff.  Applicants assert that the pending reclassification of what they consider to be de minimis distribution assets has no material impact on the vertical market power issues of concern to the Commission in this instant Application.
 
6. Applicants state that Consumers Energy currently owns generating facilities with an installed capacity of approximately 6,500 MW.
  Consumers Energy also purchases approximately 2,700 MW under long-term power purchase agreements, excluding purchases from affiliated generators.  Consumers Energy periodically conducts competitive auctions for the purpose of soliciting bids for capacity for seasonal, annual, and multi-year periods when it requires additional capacity to meet its MISO reserve requirements.  Applicants state that during 2013, Consumers Energy derived approximately 51 percent of its energy from owned-generation and 49 percent from purchased power, including long-term contracts, MISO energy-market and seasonal purchases.
  The Michigan Commission regulates all of Consumer Energy’s retail electric operations.

7. Applicants add that, as the franchised utility service provider to most of the customers in its service area and pursuant to MISO’s requirements for load-serving entities, Consumers Energy is obligated to secure sufficient capacity to meet its customers’ energy needs.  Consumers Energy’s 2013 summer peak demand was approximately 8,510 MW and the 2012-13 winter peak demand was 5,845 MW.  Through long-term contracts, Consumers Energy owns sufficient capacity to supply its projected firm peak load and necessary reserve margin.

8. Applicants state that, in addition to its electric business, Consumers Energy is engaged in the purchase, transmission, storage, distribution, and sale of natural gas to retail customers in its Michigan service area.  In 2013, deliveries of natural gas, including off-system transportation deliveries through Consumers Energy’s intrastate pipeline and distribution network, totaled 352 billion cubic feet.
  Applicants state that Consumers Energy does not own any interstate natural gas pipelines, but does own and operate 1,660 miles of intrastate natural gas transportation lines and 26,800 miles of distribution lines along with storage facilities that are used to supply its customers.

9. Applicants state that the Michigan Commission regulates Consumers Energy’s natural gas business, and open access distribution requirements ensure service to new customers, including gas-fired generators seeking to interconnect with the distribution system of jurisdictional natural gas utilities.  There is currently only one non-affiliated gas-fired generation facility served off of Consumer Energy’s natural gas facilities, the Midland Cogeneration Venture facility.
  Most natural gas-fired generation in the region is served directly off one of several unaffiliated interstate gas pipelines.

10. Applicants state that CMS Enterprises’ primary focus is the ownership and operation of independent power generating facilities, all but one of which is located in Michigan.  Through various subsidiaries, CMS Enterprises and Dearborn Generation hold interests in approximately 1,000 MW of independent generation located in the MISO market,
 including the following entities that are also affiliates of Consumers Energy:
1) Grayling Generating Station Limited Partnership (Grayling), which owns and operates a 38 MW biomass-fueled small power generating facility in Grayling, Michigan that is self-certified as a Qualifying Facility.  Indirect subsidiaries of CMS Enterprises own 50 percent of Grayling.  The output of the facility is sold to Consumers Energy under a long-term contract and to other wholesale purchasers pursuant to Grayling’s Commission-granted market-based rate authority.

2) Genesee Power Station Limited Partnership (Genesee), which owns and operates an approximately 35 MW biomass-fueled small power generating facility located in Genesee Township, Michigan (Genesee Plant).  Genesee is 50 percent owned by indirect subsidiaries of CMS Enterprises.  Genesee sells capacity and energy from the Genesee Plant at wholesale to Consumers Energy under a long-term power purchase agreement.  Genesee has Commission-granted market-based rate authority.

3) CMS Generation Michigan Power, L.L.C. (Michigan Power), which owns and operates a 132 MW peaking facility in Gaylord, Michigan (Livingston Plant) and a 65 MW peaking facility in Kalamazoo, Michigan (Kalamazoo Plant).  Michigan Power is a wholly-owned subsidiary of CMS Enterprises that sells capacity and energy from the Livingston and Kalamazoo Plants at wholesale under its Commission-granted market-based rate authority.

4) TES Filer City Station LP (TES Filer City), which owns and operates a 60 MW multi-fueled cogeneration facility (Filer City Plant) in Filer Township, Michigan.  Indirect subsidiaries of CMS Enterprises own 50 percent of the membership interests in TES Filer City.  The output of the Filer City Plant is sold to Consumers Energy under a long-term power purchase agreement.

5) Dearborn Generation, which owns and operates a 710 MW combined-cycle generating facility (Dearborn Plant) in Dearborn, Michigan.  Dearborn Generation sells capacity and energy from the Dearborn Plant at wholesale under its Commission-granted market-based rate authority.

11. Applicants state that, in addition to its ownership of independent generating facilities, another CMS Enterprises subsidiary, CMS Energy Resources Management (CMS Management) is engaged in the purchase and sale of energy commodities in support of CMS Energy’s generating facilities and focuses on optimizing the output of its affiliated independent power generation portfolio.  CMS Management also engages in the purchase and sale of power in the regional wholesale market from unaffiliated parties pursuant to its Commission-granted market-based rate authority.

            2.        AlphaGen and JPMorgan Chase & Co. (JP Morgan) and Affiliates


        a.     AlphaGen
12. Applicants state that AlphaGen owns and operates the 564 MW Jackson Facility in the MISO market.  According to Applicants, AlphaGen is wholly-owned directly by Jackson Preferred Holdings LP, a holding company that does not engage in any Commission-jurisdictional activity.  Jackson Preferred Holdings LP is 1 percent owned by Arroyo Power GP Holdings LLC as its general partner and 99 percent owned by Arroyo Energy Investors LLC as the limited partner.  Arroyo Power GP Holdings LLC is wholly-owned directly by Arroyo Energy Investors LLC, which in turn is wholly-owned directly by BE Investment Holding Inc.  Applicants state that all of these companies are intermediate holding companies that engage in Commission-jurisdictional activities.  BE Investment Holding Inc. is a direct, wholly-owned subsidiary of J.P. Morgan Ventures Energy Corporation, a Commission-approved power marketer that is a direct, wholly-owned subsidiary of JPMorgan Chase & Co.  AlphaGen recently terminated the lease of the Jackson Facility to another JPMorgan affiliate, Triton Power, along with a related tolling agreement, and began engaging in direct wholesale sales of capacity, energy, and ancillary services from the Jackson Facility into the regional wholesale market under its Commission-granted market-based rate authority.

                        b.      JPMorgan and Affiliates
13. Applicants state that JPMorgan is a leading global financial services firm and one of the largest banking institutions in the United States.  JPMorgan does not directly own or control any electric generation or generation output.  However, through direct or indirect wholly-owned subsidiaries, JPMorgan has energy affiliates that engage in wholesale power sales and own various interests in electric generating facilities.  Neither JPMorgan nor any of its affiliates currently own or control electric transmission facilities in the United States, other than the limited interconnection facilities required to connect individual generating facilities to the transmission grid.  JPMorgan is not affiliated with any franchised public utility or entity that owns electric distribution facilities.
14. Applicants state that, as the direct and exclusive owner of the Jackson Facility and the seller in the Proposed Transaction, AlphaGen (and DPC Juniper, which holds title to the Jackson Facility site)
 are the only JPMorgan affiliates relevant to the Commission’s review of the Application.
B.
Proposed Transaction
15. Applicants state that, pursuant to a December 30, 2013 Purchase and Sale Agreement, Consumers Energy has agreed to purchase and AlphaGen and DPC Juniper have agreed to sell the 564 MW Jackson Facility and associated interconnection facilities and real property.
  Under the terms of the agreement, Consumers Energy will pay AlphaGen and DPC Juniper a total of $155 million for the Jackson Facility and associated facilities and real property.   
16. Applicants explain that Consumers Energy plans on retiring approximately 950 MW of its older coal-fired generation in 2016.  According to Applicants, completion of the Proposed Transaction would enable Consumers Energy to replace a portion of that retired generation with an existing clean and efficient gas-fired generating facility located in close proximity to its load.  Applicants assert that the acquisition of the Jackson Facility would reduce Consumers Energy’s reliance on purchased power and allow it to defer the development and construction of a new, gas-fired generating plant planned for its Thetford complex in Genesee County, Michigan.
 

17. Applicants state that the Proposed Transaction is expected to be completed in early 2016 and is timed to coordinate with the planned retirement of several existing Consumers Energy generation plants.
 
II.
Notice of Filing and Responsive Pleadings

18. Notice of the Application was published in the Federal Register, 79 Fed. Reg. 40,747 (2014), with interventions and protests due on or before July 23, 2014.  On July 22, 2014, Michigan Electric Transmission Company, LLC (Michigan Electric) filed a timely motion to intervene and comments.  On August 5, 2014, Consumers Energy filed a motion to answer and answer to Michigan Electric.
III.
Discussion


A.
Procedural Matters

19. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
 the timely, unopposed motion to intervene serves to make Michigan Electric a party to this proceeding.  Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure
 prohibits an answer to a protest unless otherwise ordered by the decisional authority.  We will accept Consumers Energy’s answer because it has provided information that assisted us in our decision-making process.    
B.
Standard of Review Under Section 203
20. Section 203(a)(4) of the FPA requires the Commission to approve a transaction if it determines that the transaction will be consistent with the public interest.  The Commission’s analysis of whether a transaction is consistent with the public interest generally involves consideration of three factors:  (1) the effect on competition; (2) the effect on rates; and (3) the effect on regulation.
  Section 203(a)(4) also requires the Commission to find that the transaction “will not result in cross-subsidization of a non-utility associate company or the pledge or encumbrance of utility assets for the benefit of an associate company, unless the Commission determines that the cross-subsidization, pledge, or encumbrance will be consistent with the public interest.”
  The Commission’s regulations establish verification and informational requirements for entities that seek a determination that a transaction will not result in inappropriate cross-subsidization or pledge or encumbrance of utility assets.

C.
Analysis Under Section 203
1.
Effect on Horizontal Competition 




a.
Applicants’ Analysis
21. Applicants assert that the Proposed Transaction will not have an adverse effect on competition.  Applicants state that the MISO balancing authority area, in which the Jackson Facility is located, is the only relevant market for purposes of the competitive analysis of the Proposed Transaction.  Applicants state that Consumers Energy and its affiliates own or control via purchases (under long-term contract) approximately 10,200 MW in MISO, which represents 5.8 percent of the approximately 175,000 MW of installed capacity in MISO.
  The 564 MW Jackson Facility represents about 0.3 percent of installed capacity in MISO.  Based on the “2ab method,” Applicants compute the Herfindahl-Hirschman Index (HHI)
 change attributable to the Proposed Transaction as approximately 4 points.  Applicants submit that such a minimal HHI change clearly raises no competitive concerns in the MISO market.

22. Applicants also assert that the Proposed Transaction does not raise any competitive concerns in the MISO capacity market.  They note that MISO recently reported the results of its Annual Planning Resource Auction (Annual Auction) for 2014-2015.  These Annual Auction results showed that MISO Central/North Regions, which are the focal point of the Proposed Transaction (Zones 2-7, including the Zone 7 Michigan area), all cleared at the same price (i.e., there was no price separation).  The amount of capacity clearing at this price across these zones (including fixed resources) was 83,748 MW.  Consumers Energy and its affiliates cleared 7,823 MW in the auction, or 9.3 percent of total Annual Auction capacity.  The Jackson Facility also cleared 408.6 MW in the auction and held 118 MW to be sold to third parties.  Applicants submit that the portion of the Jackson Facility’s capacity that cleared in the Annual Auction thus accounts for only a very small (0.5 percent) share of Annual Auction capacity, and the associated HHI change from the combination of the Jackson Facility cleared supply with Consumers Energy affiliated cleared supply would be very small (9 points).

b.
Commission Determination
23. We find that the Proposed Transaction will have no adverse effect on horizontal competition.  In particular, according to the record, the Proposed Transaction would result in a change in concentration in the MISO energy market of approximately 4 HHI points
 and a change in concentration in the capacity market of 9 HHI points.
  No party has argued otherwise.
2.
Effect on Vertical Competition

a.
Applicants’ Analysis
24. Applicants state that the Proposed Transaction does not raise any competitive concerns with regard to vertical market power.  With respect to electric transmission, neither Consumers Energy nor its affiliates currently own or control any electric transmission facilities, and no transmission facilities are being acquired as part of the Proposed Transaction.  Thus, according to Applicants, there are no transmission market power concerns.

25. Applicants add that Consumers Energy owns and operates intrastate natural gas transportation, storage and distribution facilities in Michigan, but does not own or control any interstate gas pipelines.  Consumers Energy supplies natural gas to only one third-party generator.  The Jackson Facility receives its gas supplies from Vector Pipeline through a radial line built and owned by Consumers Energy, but does not purchase its gas supplies from Consumers Energy.
26. Applicants explain that most gas distribution companies in Michigan, including Consumers Energy, are regulated by the Michigan Commission, which has imposed open access distribution requirements that ensure service to new customers, including gas-fired generators seeking to interconnect with the respective distribution systems.  Applicants state that new market entrants building gas-fired generation are more likely to site their facilities so that they are able to connect directly to an interstate gas transmission pipeline system and bypass the Consumers Energy distribution system entirely.
  Applicants thus argue that no vertical market power issues are raised with respect to Consumers Energy’s gas distribution system operations.

27. Applicants state that, with the exception of its intrastate natural gas transmission lines and storage facilities, neither Consumers Energy nor any of its affiliates own or control any other inputs to electricity production in relevant markets, nor do they have dominant control over generating sites in any relevant market.  Applicants state that the Proposed Transaction is limited to the generation-related assets at the Jackson Facility site and thus does not alter these facts.  Accordingly, Applicants assert that none of the vertical concerns that the Commission typically considers in relation to proposed mergers and acquisitions exist here and the Proposed Transaction does not create or enhance vertical market power.
  
b.
Michigan Electric’s Comments

28. Michigan Electric states that, while it does not oppose Consumers Energy’s purchase of the Jackson Facility, it takes issue with Consumers Energy’s representations regarding its lack of transmission ownership.  Michigan Electric points out that Consumers Energy states in the Application that it does not own any transmission facilities
 but, according to Michigan Electric, Consumers Energy has stated “the exact opposite” in other proceedings.  Michigan Electric states that, given the Commission’s jurisdiction over transmission and the regulatory requirements associated with owning transmission, such as open access, MISO operational protocols, and reliability compliance obligations, it is submitting its comments for the limited purpose of ensuring that Consumers Energy “follows the rules.”
 
29. In particular, Michigan Electric asserts that Consumers Energy’s disclosure in footnote 8 of the Application that it has filed an application with the Michigan Commission to “reclassify” certain assets from distribution to transmission is misleading.
  Michigan Electric states that in its April 18, 2014 filing with the Michigan Commission, “Consumers [Energy] flatly states that it already owns and controls transmission facilities, and has owned these transmission facilities since at least 2006.”
  Michigan Electric points out that Consumers Energy, in its Michigan Commission filing, states that it seeks reclassification because: correspondence from ReliabilityFirst indicates that these assets are transmission; a seven factor test analysis performed by a company witness indicates that those assets should be considered transmission; the assets are above the Commission’s 100kV “bright-line” test for determining whether an asset is part of the bulk electric system; and other Michigan entities have classified similar assets as transmission, and the Michigan Commission has approved those classifications.  Michigan Electric adds that, on December 4, 2012, Consumers Energy received a letter from MISO regarding Consumers Energy’s ownership of certain assets operated at 138 kV, in which MISO expressed concern about the potential future reliability impacts of Consumers Energy’s ownership of the lines, specifically with regard to outage coordination and generator interconnection, until these assets are placed under MISO’s functional control.
  
30. Michigan Electric contends that the seven factor test elements have not changed since Consumers Energy analyzed its system under this standard in 1998, nor have the role of the assets changed with respect to any such functionality, nor has Consumers Energy pled changed circumstances.  Michigan Electric asserts that the bifurcated ownership and operation of discrete transmission facilities within the Western Michigan grid raises costs to both Consumers Energy’s and Michigan Electric’s customers and complicates the reliable operation of the bulk electric system.  Michigan Electric states that pursuant to Order No. 1000,
 Consumers Energy can enter the transmission business.  But, Michigan Electric argues, Consumers Energy “cannot have it both ways:  ownership of transmission requires disclosure to the market, compliance with regulatory obligations, and may place limitations on a public utility’s business and financial options.”
  Michigan Electric states that it has structured its business in accordance with such limitations and incurred foregone market opportunity costs on account of its commitment to being a fully independent transmission business.  Michigan Electric argues that the Commission should ensure that a public utility, such as Consumers Energy, which owns transmission facilities, is not able to obfuscate market transparency through inaccurate and potentially misleading facility classifications.

c.
Consumers Energy’s Answer

31. In its answer, Consumers Energy states that it is long-standing Commission policy to review applications under FPA section 203 based on the applicants’ circumstances at the time of filing and defer consideration of future changes “until such time as the outcomes are known.”
  Consumers Energy argues that, contrary to Michigan Electric’s assertions, Consumers Energy does not currently own any assets that are classified as transmission facilities.  Thus, Consumers Energy emphasizes that the representations in the Application that Consumers’ Energy does not currently own or control transmission facilities were correct as filed and there is no inconsistency, as Michigan Electric alleges.  Consumers Energy further contends that Michigan Electric’s assertion that Consumers Energy already owns transmission facilities presumes the outcome of both:  (1) the ongoing “functional reclassification proceeding” before the Michigan Commission, which Consumers Energy states will not be decided until the first quarter of 2015, at the earliest; and (2) a subsequent application to the Commission to affirm the reclassification of the relevant facilities addressed in the Michigan proceeding.
 
32. Consumers Energy explains that, in 2001, Consumers Energy formed Michigan Electric and transferred ownership and control of all assets designated as transmission facilities by the Michigan Commission and the Commission to Michigan Electric.  Consumers Energy states that it exited the transmission business entirely in 2002 and has not acquired any transmission assets since that date.  Thus, according to Consumers Energy, contrary to Michigan Electric’s assertions, Consumers Energy does not currently own any assets that are classified as transmission assets.  Consumers Energy reiterates that it does not provide any transmission service nor does it have any rates or tariffs on file in connection with any transmission service or facilities.

33. Consumers Energy clarifies that its wire assets are classified as distribution assets, and that Consumers Energy has only proposed to the Michigan Commission that a small subset of these assets be reclassified as transmission.  Consumers Energy asserts that, even assuming that the relevant distribution facilities were already reclassified as transmission (which they are not), such reclassification would not give rise to the vertical market power concerns Michigan Electric raises, since currently there are no unaffiliated generators directly interconnected to the regional transmission network over these facilities.
  Moreover, Consumers Energy states that “it is fully aware of the obligations associated with ownership and control of transmission facilities under Commission regulations and will comply with all such obligations should the [Michigan Commission] and this Commission authorize its request to reclassify the relevant facilities.”

34.  Specifically, Consumers Energy states that it has committed to transfer control of these facilities to MISO should they be reclassified as transmission.
  In such case, any future requests for interconnection or transmission service using these facilities would be subject to the open access provisions of the MISO Tariff.
  Consumers Energy points out that the Commission has determined that OATT transmission service mitigates any market power concerns related to transmission ownership.
  
35. Thus, highlighting the fact that neither Michigan Electric nor any other party opposes the Proposed Transaction, Consumers Energy reiterates that it has correctly represented its current lack of ownership or control of transmission facilities for the purposes of Commission review of the Application.
d.
Commission Determination
36. Based on the facts presented, we find that the Proposed Transaction does not raise any vertical market power concerns.  Contrary to Michigan Electric’s assertions, the Proposed Transaction does not involve the ownership or transfer of any currently-designated transmission facilities that are used to provide transmission services at this time.  Moreover, even if the distribution facilities were reclassified as bulk transmission, Applicants have demonstrated that this would be a very small percentage of the transmission in the relevant market, MISO.  Furthermore, and significantly, Consumers Energy represents that, if the facilities are redesignated as transmission by the Michigan Commission and the Commission, then Consumers Energy will transfer control of the facilities to MISO and they will be under the MISO Tariff.  Further, we find that Applicants have demonstrated that the Proposed Transaction does not involve the sale of any fuel supplies or fuel delivery systems that could be used to impose barriers to entry to competing suppliers.  Accordingly, we find that the Proposed Transaction does not raise any vertical market power concerns.  
3.
Effect on Rates
a.
Applicants’ Analysis
37. Applicants state that most of Consumers Energy’s wholesale power sales are made at market-based rates to customers having the option to purchase from competing suppliers in the regional market.  They state that Consumers Energy does make cost-based sales of capacity and energy to one wholesale requirements customer, Alpena Power Company (Alpena), under a grandfathered bundled rate schedule.  However, under the terms of the Alpena agreement, no transaction-related costs could be charged to Alpena.
  
38. Applicants explain that under Consumers Energy’s agreement with Alpena, the capacity charges are fixed and the energy costs are based on several particular named coal-fired plants.  Applicants assert that, therefore, because the Jackson Facility is a gas-fired plant, acquisition of the Jackson Facility cannot affect the rates charged to Alpena.  Applicants add that, except for a few limited exceptions, Consumers Energy cannot unilaterally file a request to increase rates established under the agreement.  Applicants state that none of these exceptions would allow for recovery of costs associated with the Proposed Transaction; thus, Applicants assert that there is “no way” the Proposed Transaction would adversely affect the wholesale rates charged to Alpena, Consumers Energy’s only requirements customer served at cost-based rates.
  
39. According to Applicants, Consumers Energy makes cost-based sales of reactive power to two customers, Michigan Electric and MISO.  However, the rate for reactive power service cannot be changed absent an application with the Commission under section 205 and neither of these customers could reasonably be considered as captive to Consumers Energy.  Further, Consumers Energy and its affiliates do not currently own or control transmission facilities and do not provide transmission service.  There are no transmission facilities being acquired through the Proposed Transaction.  Thus, Applicants argue that the Proposed Transaction will not affect cost-based rates for captive wholesale customers or rates for transmission service.

b.
Commission Determination
40. Based on the record in this proceeding, we find that Applicants have shown that the Proposed Transaction will not adversely affect wholesale requirements or transmission rates.  We emphasize at the outset that our analysis of rate effects under section 203 of the FPA differs from the analysis of whether rates are just and reasonable under section 205 of the FPA.  Our focus here is on the effect that the Proposed Transaction will have on 
jurisdictional rates, whether that effect is adverse, and whether any adverse effect will be offset or mitigated by benefits that are likely to result from the transaction.
  
41. With regard to wholesale rates, Consumers Energy will continue to make wholesale sales of electric energy, capacity and ancillary services at market-based rates.  The Commission has previously stated that, when there are market-based rates, the effect on rates is not of concern.
      
42. According to Applicants, the only cost-based sales are the following:  (1) sales to Alpena under a grandfathered bundled rate schedule, which, under the terms of the agreement, could not allow transaction-related costs to be charged to Alpena;
 and (2) sales of reactive power to Michigan Electric and MISO, the rate for which cannot be changed absent a section 205 application.
  Based on these representations, we find the Proposed Transaction will not adversely impact wholesale customers’ rates.    

43. With regard to the effect of the Proposed Transaction on transmission rates, we note that the Proposed Transaction does not involve the transfer of in-service transmission facilities from one entity to another, where new or incremental costs are incurred by the new owner.  Thus, there are no transmission customers whose rates could be adversely impacted by the Proposed Transaction.  We also note that no party argued that the Proposed Transaction would have an adverse effect on rates.




4.
Effect on Regulation
a. Applicants’ Analysis

44. Applicants state that, given the repeal of the Public Utility Holding Company Act of 1935, the current focus of the Commission under its Order No. 642 guidelines is whether the affected state commission(s) lack authority over the proposed transaction and raise concerns about the effect on regulation.  Applicants state that the relevant commission in the instant proceeding is the Michigan Commission, which regulates Consumers Energy.  Applicants state that under Michigan law, the Michigan Commission has authority to review the Proposed Transaction and that Michigan Commission approval is a condition precedent to closing under the Purchase and Sale Agreement.  Applicants state that after closing, the Jackson Facility will be held directly by Consumers Energy and will be subject to continuing Michigan Commission jurisdiction and thus the Proposed Transaction will have no impact on regulation. 

b.
Commission Determination
45. We find that neither state nor federal regulation will be impaired by the Proposed Transaction.  The Commission’s review of a transaction’s effect on regulation focuses on ensuring that it does not result in a regulatory gap at the federal or state level.
  Specifically, we find that the Proposed Transaction will not create a regulatory gap at the federal level because the Commission will retain its regulatory authority over Consumers after consummation of the Proposed Transaction.  Nor will the Proposed Transaction create a regulatory gap at the state level because Consumers Energy will continue to be regulated by the Michigan Commission. 
46. In the Merger Policy Statement, the Commission stated that it ordinarily will not set the issue of the effect of a transaction on the state regulatory authority for a trial-type hearing where a state has authority to act on the transaction.  However, if the state lacks this authority and raises concerns about the effect on regulation, the Commission stated that it may set the issue for hearing, and that it will address such circumstances on a case-by-case basis.
  We note that no party alleges that regulation would be impaired by the Proposed Transaction, and no state Commission has requested that the Commission address the issue of the effect on state regulation.  
5.
Cross-Subsidization
a. Applicants’ Analysis
47. Applicants state that, based on facts and circumstances known to them or that are reasonably foreseeable, the Proposed Transaction will not result in, at the time of the closing or in the future, cross-subsidization of a non-utility associate company or the pledge or encumbrance of assets of a traditional public utility that has captive customers or that owns or provides transmission service over jurisdictional facilities for the benefit of an associate company.  Specifically, Applicants state that the Proposed Transaction will not result in:  (1) any transfer of facilities between a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, and an associate company; (2) any new issuance of securities by a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, for the benefit of an associate company;
 (3) any new pledge or encumbrance of assets of a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, for the benefit of an associate company; or (4) any new affiliate contract between a non-utility associate company and a traditional public utility associate company that has captive customers or that owns or provides transmission service over jurisdictional transmission facilities, other than non-power goods and service agreements subject to review under sections 205 and 206 of the FPA.
b.
Commission Determination
48.
Based on the representations presented in the Application, we find that the Proposed Transaction will not result in cross-subsidization or the pledge or encumbrance of utility assets for the benefit of an associate company.  We note that no party has argued otherwise.




6.
Other Considerations
48. Order No. 652 requires that sellers with market-based rate authority timely report to the Commission any change in status that would reflect a departure from the characteristics the Commission relied upon in granting market-based rate authority.
  To the extent that the foregoing authorization results in a change in status, Applicants are advised that they must comply with the requirements of Order No. 652.  In addition, Consumers Energy shall make any appropriate filings under section 205 of the FPA to implement the Proposed Transaction.

49. Information and/or systems connected to the bulk power system involved in this transaction may be subject to reliability and cyber security standards approved by the Commission pursuant to section 215.  Compliance with these standards is mandatory and enforceable regardless of the physical location of the affiliates or investors, information database, and operating systems.  If affiliates, personnel or investors are not authorized for access to such information and/or systems connected to the bulk power system, a public utility is obligated to take the appropriate measures to deny access to this information and/or the equipment/software connected to the bulk power system.  The mechanisms that deny access to information, procedures, software, equipment, etc., must comply with all applicable reliability and cyber security standards.  The Commission, NERC or the relevant regional entity may audit compliance with reliability and cyber security standards.

50. Attachment 1 of the Application includes proposed accounting entries recording Consumers  Energy’s acquisition of the Jackson Facility and associated interconnection facilities.  Consumers Energy proposes to clear the acquisition through Account 102, Electric Plant Purchased or Sold, and record the original cost of $364,000,000 and related accumulated depreciation of $199,086,825 on its books, consistent with the Commission’s Uniform System of Accounts.
  In addition, Consumers Energy proposes to record a $12,891,175 negative acquisition adjustment in Account 114, Electric Plant Acquisition Adjustments, for the amount paid less than the depreciated original cost of the acquired facilities.  However, consistent with Commission policy, we will require Consumers Energy to clear the negative acquisition adjustment with a debit to Account 114 and a credit to Account 108, consistent with Commission policy.
 
The Commission orders:

(A)
The Proposed Transaction is hereby authorized, as discussed in the body of this order.


 (B)
Applicants must inform the Commission within 30 days of any material change in circumstances that departs from the facts the Commission relied upon in authorizing the Proposed Transaction.

(C)
The foregoing authorization is without prejudice to the authority of the Commission or any other regulatory body with respect to rates, service, accounts, valuation, estimates or determinations of costs, or any other matter whatsoever now pending or which may come before the Commission.

(D)
Nothing in this order shall be construed to imply acquiescence in any estimate or determination of cost or any valuation of property claimed or asserted.

(E) 
The Commission retains authority under sections 203(b) and 309 of the FPA to issue supplemental orders as appropriate.

(F) 
Applicants shall make any appropriate filings under section 205 of the FPA, as necessary, to implement the Proposed Transaction.
 (G)  
Consumers Energy shall account for the transaction in accordance with Electric Plant Instruction No. 5 and Account 102, Electric Plant Purchased or Sold, of the Uniform System of Accounts.  Consumers Energy shall submit its final accounting entries within six months of the date that the transaction is consummated, and the accounting submissions shall provide all the accounting entries and amounts related to the transfer along with narrative explanations describing the basis for the entries.
(H)
Applicants shall notify the Commission within 10 days of the date on which the Proposed Transaction is consummated.
By the Commission.

( S E A L )
Kimberly D. Bose,

Secretary.
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