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Dear Mr. Morgan: 
 
1. On February 27, 2014, Noble Energy, Inc. (Noble) and Foundation Energy 
Management, LLC (Foundation Energy)1 filed a Joint Petition for Temporary Waiver of 
Commission Policies, Capacity Release Regulations and Related Tariff Provisions and 
Request for Expedited Action and Shortened Comment Period (Petition).  Petitioners 
seek a temporary waiver of the Commission’s prohibition on tying and other Commission 
policies, capacity release regulations, and specific tariff provisions of the Cheyenne 
Plains Gas Pipeline Company, L.L.C. (Cheyenne Plains) FERC Gas Tariff to allow a 
permanent release of Noble’s transportation capacity under three firm transportation 
agreements with Cheyenne Plains (Firm Transportation Agreements).  Petitioners state 
that two of the Firm Transportation Agreements include negotiated rates and non-
conforming provisions, while the remaining agreement is a conforming agreement at the 
maximum recourse rate on Cheyenne Plains’ system.  Petitioners further state that the 
transfer of these Firm Transportation Agreements is an integral part of a larger 
transaction involving the sale of all of Noble Energy’s interest in certain production 
assets in Colorado, Kansas, and Nebraska to Foundation Energy. 

                                              
1 In this order, Noble and Foundation Energy are referred to jointly as Petitioners. 
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2. Petitioners state that they are parties to a Purchase and Sale Agreement (PSA) 
pursuant to which Foundation Energy agreed to purchase and pay for all of Noble 
Energy’s right, title, and interest in and to certain production assets of Noble Energy.  
According to Petitioners, the three Firm Transportation Agreements with Cheyenne 
Plains provide access to market for the production assets subject to the PSA and are an 
integral part of Noble Energy’s assets in this region. 

3. Petitioners contend that the temporary waivers they seek will be in the public 
interest because Foundation Energy will continue to develop the assets that are subject   
to the PSA, while Noble Energy’s parent will redeploy capital to different prospects.  
According to Petitioners, development of the other opportunities will bring more 
competition and provide supplies of a critical and reliable domestic fuel source.  
Additionally, Petitioners maintain that the requested temporary waivers are consistent 
with waivers previously granted by the Commission under similar circumstances, as well 
as waivers to facilitate the permanent release of transportation capacity subject to 
negotiated rate agreements.2 

4. Petitioners state that the expected closing date for the PSA is March 1, 2014, and 
from the date of closing until the date the Commission grants the requested waivers, 
Foundation Energy will transport its gas production pursuant to short-term transportation 
arrangements with Cheyenne Plains for the month of March.  Therefore, Petitioners seek 
Commission action on or before March 28, 2014.   

5. Petitioners explain that following receipt of the waivers, they propose to effectuate 
the capacity release transactions described in the Petition in accordance with section 9 of 
the General Terms and Conditions (GT&C) of Cheyenne Plains’ FERC Gas Tariff.  
Additionally, continue Petitioners, Foundation Energy will execute new transportation 
service agreements with Cheyenne Plains under the same terms and conditions currently 
applicable to the Firm Transportation Agreements.  Petitioners state that the proposed 
release will be treated in the same manner as a release of long-term capacity at the 
maximum tariff rate under section 9.6(a)(i) of Cheyenne Plains’ FERC Gas Tariff and 
section 284.8 (h)(1)(iii) of the Commission’s regulations3 and will not subject the release 
to the bidding requirements. 

                                              
2 Petitioners cite Antero Resources Corp. and Vanguard Permian, LLC, 139 FERC 

¶ 61,258, at P 1 (2012); Big Sandy Pipeline, LLC, 136 FERC ¶ 61,130, at P 1 (2011); 
BHP Billiton Petroleum (Fayetteville) LLC and Chesapeake Energy Marketing, Inc.,   
135 FERC ¶ 61,088, at PP 1-2 (2011); Marathon Oil Co., 133 FERC ¶ 61,168, at PP 1-2 
(2010); Total Gas & Power North America, Inc. and Chesapeake Energy Marketing, Inc., 
131 FERC ¶ 61,023, at PP 2, 10-12 (2010). 

3 18 C.F.R. § 284.8(h)(1)(iii) (2013). 
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6. Specifically, Petitioners request a temporary, 90-day waiver of the following 
Commission policies, capacity release regulations, and associated Cheyenne Plains FERC 
Gas Tariff provisions to effectuate the transfer of firm pipeline capacity as described in 
the Petition: 

a. Prohibition Against Tying Arrangements 

b. Applicable Maximum Rate (18 C.F.R. §§ 284.8(b)(2) and 284.8(h)(1)(iii)) 

c. Notification for Bidding (18 C.F.R. § 284.8(d)) 

d. Bidding (18 C.F.R. § 284.8(e)) 

e. Cheyenne Plains GT&C Section 9 

f. Shipper-Must-Have-Title Policy 

g. Prohibition Against Buy-Sell Arrangements 

7. Petitioners state that the Petition satisfies the Commission’s procedural 
requirements for requests for waivers of the capacity release regulations.4  Further, state 
Petitioners, granting a waiver of the policy prohibiting tying arrangements is consistent 
with the Commission’s policy of granting “waivers of various policies and regulations 
relating to the transfer of interstate pipeline transportation capacity in order to facilitate 
the transfer of natural gas supply and transportation contracts and other assets as a result 
of various types of corporate restructurings, including corporate mergers and sales of 
entire business units.”5  Petitioners assert that the transactions they describe go “beyond a 
simple transfer of interstate pipeline capacity from one company to another, or even a 
transfer of pipeline capacity together with related gas purchase and sale agreements.”6  
                                              

4 Petitioners maintain that the Commission has stated that requests for waivers 
should:  (1) identify with as much specificity as possible the regulations and policies for 
which they seek waiver; (2) identify the pipeline capacity at issue; (3) provide a sufficient 
description of the overall transaction and its claimed benefits to permit the Commission 
and other interested parties to analyze whether granting the requested waivers is in the 
public interest; and (4) be filed as far in advance of the requested action date as possible.  
Request for Clarification of Policy Regarding Waivers of Applicable Requirements to 
Facilitate Integrated Transfers of Marketing Businesses, 127 FERC ¶ 61,106, at P 10 
(2009). 

5 Petitioners cite Macquarie Cook Energy, LLC and Constellation Energy 
Commodities Group, Inc., 126 FERC ¶ 61,160, at P 13 (2009).  

6 Petitioners cite Macquarie Cook Energy, LLC and Constellation Energy 
Commodities Group, Inc., 126 FERC ¶ 61,160, at P 14 (2009). 
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Additionally, Petitioners state that the Commission’s policy on granting waivers to 
facilitate these complex business transactions relies on the fact that the capacity release 
program “is not suited to these types of complex, integrated deals which do not permit the 
disaggregation of assets.”7 

8. Petitioners next seek a temporary waiver of the Commission’s regulations to 
permit the capacity release transactions to be treated in the same manner as prearranged 
maximum rate transactions, which can be implemented without posting for bids from 
other shippers, and to allow the release of certain contracts to occur at the negotiated 
rate.8  According to Petitioners, although the negotiated rate in these two contracts is 
currently less than the maximum rate, waiver of the maximum rate is necessary to render 
Cheyenne Plains financially indifferent to the release because the rate in those contracts 
could be greater than the maximum rate at some future date.9  Petitioners also request  
that the Commission grant, to the extent necessary, waiver of the posting and bidding 
requirements of the Commission’s regulations, as well as waiver of the Cheyenne Plains 
FERC Gas Tariff to permit completion of the releases they seek. 

9. Finally, Petitioners ask the Commission to waive the shipper-must-have-title 
policy and the policy prohibiting buy-sell arrangements.  Petitioners reiterate that the sale 
of Noble Energy’s production assets described above goes beyond a simple transfer of 
interstate pipeline capacity from one company to another, or even beyond a transfer of 
pipeline capacity together with related gas purchase and sale agreements. 

10. Public notice of the filing was issued on February 28, 2014.  Interventions and 
protests were due by March 6, 2014.  Pursuant to Rule 214 (18 C.F.R. § 385.214 (2013)), 
all timely-filed motions to intervene and any unopposed motion to intervene out-of-time 
filed before the issuance date of this order are granted.  Granting late intervention at this 

                                              
7 Petitioners cite Macquarie Cook Energy, LLC and Constellation Energy 

Commodities Group, Inc., 126 FERC ¶ 61,160, at P 14 (2009).  See also BHP Billiton 
Petroleum (Fayetteville) LLC and Chesapeake Energy Marketing, Inc., 135 FERC 
¶ 61,088, at P 9 (2011); Marathon Oil Co., 133 FERC ¶ 61,168, at P 7 (2010); Total Gas 
& Power North America, Inc. and Chesapeake Energy Marketing, Inc., 131 FERC 
¶ 61,023, at P 12 (2010). 

8 Petitioners cite Contract Nos. 21009000 and 21019000.  See Petition at 5, 8. 

9 Petitioners cite Big Sandy Pipeline, LLC, 136 FERC ¶ 61,130, at P 7 (2011); 
Transcontinental Gas Pipeline Co., LLC, 134 FERC ¶ 61,184, at P 6 (2011); 
Midcontinent Express Pipeline LLC, 124 FERC ¶ 61,089, at P 123 (2008); Texas Eastern 
Transmission Corp., 83 FERC ¶ 61,092 (1998); El Paso Natural Gas Co., ¶ 61,333,       
at 62,311-12 (1992); North Baja Pipeline, LLC, 128 FERC ¶ 61,082, at P 14 (2009). 
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stage of the proceeding will not disrupt the proceeding or place additional burdens on 
existing parties.  The Petition is unopposed. 

11. The Commission has reviewed the Petitioners’ request for waivers and finds that 
the request is adequately supported and consistent with previous waivers that the 
Commission has granted to permit the prearranged permanent release of capacity under 
similar circumstances.10  Accordingly, the Commission will grant temporary, limited 
waiver of its capacity release regulations, other policies as identified above, and the 
posting and bidding provisions set forth in the affected pipeline’s tariff for the limited 
purpose of facilitating a permanent prearranged capacity release as part of Noble’s 
agreement to sell its production assets to Foundation Energy.  Granting these waivers will 
allow the Petitioners to execute the PSA and transfer the assets in an orderly and efficient 
manner.  It will also ensure uninterrupted access to natural gas from the production assets 
subject to the PSA.  The Commission will allow the waivers to remain in effect until the 
earlier of 90 days following the date of this order, or the date the capacity release 
transactions and assignments are completed. 
   
By direction of the Commission.  
 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

  
 
 
 
 
 

                                              
10 E.g., EnergyMark, LLC and Constellation NewEnergy – Gas Div., LLC,        

130 FERC ¶ 61,059 (2010); Sequent Energy Mgmt., L.P. and Integrys Energy Services, 
Inc., 129 FERC ¶ 61,188 (2009); North Baja Pipeline, LLC, 128 FERC ¶ 61,082 (2009); 
Macquarie Cook Energy, LLC and Constellation Energy Commodities Group, Inc.,     
126 FERC ¶ 61,160 (2009); Barclays Bank PLC and UBS AG, 125 FERC ¶ 61,383 
(2008); Bear Energy LP, et al., 123 FERC ¶ 61,219 (2008); Sempra Energy Trading 
Corp., et al., 121 FERC ¶ 61,005 (2007); Wasatch Energy, LLC and Northwest Pipeline 
Corp., 118 FERC ¶ 61,173 (2007); Northwest Pipeline Corp. and Duke Energy Trading 
and Marketing, L.L.C., 109 FERC ¶ 61,044 (2004). 


