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“Good Morning, Mr. Chairman and Commissioners.  

Over the past several years, a number of efforts have been made to increase transparency related to enforcement matters, through a variety of mechanisms, including policy statements, Annual Reports, and an Enforcement conference.  The three matters presented today, this one followed by M-1 and M-2, further these efforts to achieve transparency and clarity.   Today, the Office of Enforcement is releasing its annual Report on Enforcement, as directed by the 2008 Revised Policy Statement on Enforcement.  

The Report discusses Enforcement’s current priorities and reviews the wide variety of activities undertaken during Fiscal Year 2009.  I’d like to take this opportunity briefly to highlight our priorities and some of the accomplishments of each of the four divisions over the past year.  

Consistent with the Commission’s Strategic Plan, the Office of Enforcement will focus on matters involving fraud and market manipulation, serious violations of the reliability standards, anticompetitive conduct, and conduct that threatens transparency in regulated markets.  Fraud and market manipulation is a significant risk to the markets overseen by the Commission and would undermine the Commission’s goal of assuring efficient energy services for consumers at a reasonable cost.  Similarly, anticompetitive conduct and conduct that interferes with market transparency undermine confidence in the wholesale energy markets upon which the nation’s consumers rely.  The Office of Enforcement will give high priority to cases involving harm to the public or significant gains to the violator or losses to the victims of the misconduct.  With respect to the reliability standards governing the nation’s bulk power system, Enforcement will focus particularly on incidents resulting in actual harm, cases involving repeat violations, and violations involving high risk to the bulk power system.  

Turning to last year’s accomplishments, let me begin with the Division of Investigations.  The Commission issued 22 orders approving settlements reached by Investigations staff, resulting in the payment of $38,290,000 [38 million, 290 thousand dollars] in civil penalties and an additional $38,694,188, [38 million, 694 thousand, 188 dollars] plus interest, in disgorgement of unjust profits.  These are the highest annual amounts of penalties and disgorgement payments since EPAct 2005 broadened the Commission’s penalty authority.  Particularly notable here are the market manipulation settlements in Amaranth Advisors and Energy Transfer Partners.  Staff also completed its investigation into the causes of the 2008 Florida Blackout, and the Commission approved a $25 million dollar civil penalty settlement in that investigation one week after the close of Fiscal Year 2009.  In matters that did not settle, this past year also saw the first evidentiary hearing involving the Commission’s anti-manipulation authority and the issuance of two Orders To Show Cause.  And the Division of Investigations continues its focus on market manipulation, with a growing proportion of our investigations falling in this area – 70 percent of the cases we opened in Fiscal Year 2009 involved potential market manipulation.     

In other work, Investigations staff received 122 new self-reports of violations, opened ten investigations, and closed 36 investigations.  The trend we have seen in past years of increasing self-reports continues, with the number of self-reports in FY 2009 nearly doubling over FY 2008. The Report includes data on self-reports and matters investigated during the past year.  Because most matters are closed without action, the Report also includes numerous illustrations of such self-reports and investigations presented in such a way as to protect the identity of the companies involved.  

The smaller number of new investigations—ten in Fiscal Year 2009—in part reflects the focus on cases involving allegations of market manipulation and certain electric reliability matters.  These cases are significantly more resource intensive and are more likely to involve litigation.  Investigations staff also operates the Enforcement Hotline, which received 509 complaints and inquiries and resolved 485 matters during the past year.  

Moving on to the Division of Audits, Audits staff completed 33 audits of public utilities and natural gas pipeline and storage companies last year.  Twenty-eight of the audits were nonfinancial audits and the remaining five audits were financial.  These 33 audits resulted in 112 recommendations for corrective action and included $2.8 million in monetary recoveries from accounting and billing adjustments.  Audit staff also joined staff in the Office of Electric Reliability to observe and provide feedback on 12 reliability audits conducted by Regional Entities and three Agreed-Upon Procedures audits conducted on behalf of NERC.  

The Division of Financial Regulation worked on several significant projects in Fiscal Year 2009, including a series of widely attended teleconferences to provide guidance in complying with the reporting requirements of Order No. 704, a list of Frequently Asked Questions regarding Form No. 552, and review of nearly 5000 Electric Quarterly Report filings.  The Chief Accountant, housed in DFR, submitted comments to the Securities and Exchange Commission regarding the SEC’s proposal to adopt International Financial Reporting Standards, and responded to 185 requests for approval of accounting matters.  

The Division of Energy Market Oversight continued its regular monitoring and analysis of the wholesale natural gas and electric power markets and related financial markets.  This past year, DEMO produced three publicly available market assessments, the Winter Energy Market Assessment, the 2008 State of the Markets Report and the 2009 Summer Energy and Reliability Market Assessment.  DEMO provided numerous briefings to domestic and foreign delegations of regulators and industry participants and lent support to several major inter-office projects including the Annual Report on Demand-Response and Advanced Metering, the Estimation of Existing and Projected Grid-Interconnected Renewable and Demand-Side Resources, and the Smart Grid Standards Policy Statement.  

Thank you.  That concludes my presentation.  I would be pleased to respond to questions.   

Good morning Mr. Chairman and Commissioners.  Agenda item M-1 provides for the Secretary of the Commission to issue a Staff’s Preliminary Notice of Violations upon direction from the Director of the Office of Enforcement.  The order is intended to increase the transparency of the Commission’s investigations. 

As the Commission is well aware, investigations conducted under Part 1b of its regulations are non-public and no interventions are permitted as a matter of right.  As the Division of Investigations completes fact-finding in an investigation it may preliminarily determine that the subject has violated one or more Commission requirements.  In such a case, the Division of Investigations sends the subject a letter that sets forth the bases for the Division’s preliminary determination.  After the subject of an investigation has had the opportunity to respond to staff’s preliminary findings letter, under the proposed order, the Director of the Office of Enforcement would be authorized to direct the Secretary to issue a Notice containing the following information:  (1) the identity of the entity or entities under investigation; (2) the time and place of the alleged conduct; (3) the rules, regulations, statutes or orders that staff alleges were violated; and (4) a concise description of the alleged wrongful conduct.    

The proposed order balances the Commission’s interest in transparent proceedings on the one hand with the privacy interest of the subject on the other.  The order resolves this balance in favor of disclosure of the investigation at the time the subject of an investigation has had the opportunity to respond to staff’s preliminary findings letter.   The privacy interest of the company is appropriately accorded weight in this balance, but this interest is limited by the fact that the effect of the proposed order is to merely accelerate the timing of the public disclosure.  In our experience, once a preliminary findings letter is provided to the subject and the subject has had an opportunity to respond, the matter will likely be resolved by either a settlement or an order to show cause and thus will become public.  However, if enforcement staff does terminate an investigation after a Notice has been issued, the Director of Enforcement would be authorized to direct the Secretary to issue a public notice of termination of investigation.    

Two important caveats apply to today’s order.  First, the Notice would contain the allegations of staff only and not the views of the Commission.  Second, the Notice would not confer a right on third parties to intervene in an investigation or any other right with respect to a noticed investigation.  
This concludes my presentation.  I would be pleased to respond to questions.  

Good morning Mr. Chairman and Commissioners.  Agenda item M-2 is a Policy Statement that provides for disclosure of exculpatory materials in the Commission’s § 1b investigations and Part 385 enforcement proceedings.

In 1963, the Supreme Court held in Brady v. Maryland that the Due Process Clause of the Fifth Amendment required disclosure of exculpatory or potentially exculpatory evidence “material to guilt or punishment” in criminal proceedings.  In Giglio v. United States, the Supreme Court expanded the definition of exculpatory evidence to include material that impeached a witness “when the reliability of a particular witness may well be determinative of guilt or innocence.”  Following the Commission’s enhanced enforcement authority under the Energy Policy Act of 2005, subjects of investigations and respondents in enforcement proceedings have raised the issue of whether the Brady doctrine applies to the Commission’s enforcement matters.
Although the courts have held that Brady disclosure is not required in administrative enforcement proceedings, the Securities and Exchange Commission and Commodity Futures Trading Commission have provided for disclosure of exculpatory material in their administrative enforcement proceedings.  On the other hand, the Federal Trade Commission, National Labor Relations Board, and National Association of Securities Dealers have declined to apply Brady.

Although the Constitution does not require application of Brady, the staff recommends that the Commission apply the principle of Brady to its § 1b investigations and Part 385 enforcement proceedings.  The longstanding practice of Office of Enforcement staff has been to provide exculpatory materials to the subjects of investigations and respondents in enforcement matters.  Nevertheless, formalizing Brady obligations and procedures for complying with those obligations serves three important goals.  First, the policy will provide guidance to the regulated community, Office of Enforcement staff, and the administrative law judges by eliminating uncertainty regarding the Commission’s position.  Second, the policy will promote the Commission’s goals of open and fair enforcement investigations and proceedings.  Third, the policy will promote efficiency by providing a framework within which disclosure of exculpatory materials are made and hence will avoid unnecessary consumption of regulated entities’ and Office of Enforcement staff’s resources.

That concludes my presentation.  I would be pleased to respond to questions.”
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