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Philip M Small, Esq.
Brown Rudnick LLP

City Place 1, 38th Floor
185 Asylum Street

Hartford, CT 06103-3402
Monica Gonzalez, Esq.

ISO New England Inc.

One Sullivan Road

Holyoke, MA 01040-2841

Re:
Settlement Agreement

Dear Mr. Small and Ms. Gonzalez:

1. On June 9, 2009, you jointly filed a Settlement Agreement (Settlement) and an Explanatory Statement in Support of the Settlement Agreement on behalf of ISO New England Inc. (ISO-NE), Northeast Utilities Service Company (NUSCO), on behalf of its affiliate Western Massachusetts Electric Company (WMECO), Russell Biomass LLC (Russell Biomass), and the Attorney General of the Commonwealth of Massachusetts (collectively, Settling Parties).  On June 29, 2009, Commission Trial Staff and the Massachusetts Attorney General filed initial comments in support of the Settlement.     On July 1, 2009, Russell Biomass filed comments supporting the settlement.  On July 13, 2009, the Settlement Judge certified the Settlement to the Commission as uncontested. 
2. Section 1.1 of the Settlement requires ISO-NE, Russell Biomass and NUSCO,    on behalf of WMECO, as parties to the Large Generator Interconnection Agreement filed with the Commission on May 13, 2008, to execute a revised original service agreement.  Section 1.4 of the Settlement states that the executed revised original service agreement will become effective as of the effective date of the current service agreement, i.e.,     May 14, 2008.  Section 1.6 of the Settlement states that the executed revised service agreement is not required to be filed with the Commission because it conforms to the ISO-NE’s pro forma Large Generator Interconnection Agreement in effect at the time NUSCO and ISO-NE filed the original service agreement with the Commission.  Instead, under the Settlement, ISO-NE will report the required contract data concerning the executed revised service agreement in its next electronic quarterly report submitted to the Commission.
3. Under section 2.7 of the Settlement, for a period of 20 years commencing on the effective date of this Settlement, WMECO agrees to not make a filing under section 205 of the FPA and the Settling Parties agree not to make a filing under section 206 of the FPA to modify or challenge, respectively, the Settlement or the calculation of the non-property tax operation and maintenance costs, and administrative and general costs (collectively, O&M Costs) to be paid by Russell Biomass under Appendix C-5 to the revised service agreement.  Section 2.7 of the Settlement also provides that the standard of review for any modification to the Settlement or the O&M Cost allocation method proposed by one of the Settling Parties during this 20-year moratorium period shall be the “public interest” standard as set forth in Morgan Stanley Capital Group, Inc. v. Public Util. Dist. No. 1 of Snohomish, 128 S. Ct. 2733 (2008); provided, that the standard for review of any modification to this settlement agreement or the O&M Cost allocation method that is requested by any third party or by the Commission acting sua sponte, during the moratorium period shall be the most stringent standard permissible under then-applicable law.

4. The settlement agreement is fair and reasonable and in the public interest and is hereby approved.  Commission approval of the settlement agreement does not constitute approval of, or precedent regarding, any principle or issue in this proceeding.  
5. This order terminates Docket Nos. ER08-950-000 and ER08-950-001.
By direction of the Commission.  Chairman Wellinghoff and Commissioner Kelly 






concurring in part in a joint statement.
Kimberly D. Bose,

Secretary.
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KELLY, Commissioner, and WELLINGHOFF, Chairman, concurring in part:
The proposed standard of review in the settlement would have the Commission apply the “most stringent standard permissible under then-applicable law” to any changes proposed during the moratorium period by third-parties or the Commission acting sua sponte.  

The U.S. Supreme Court has held that whenever the Commission reviews certain types of contracts, the Federal Power Act (FPA) requires it to apply the presumption that the contract meets the “just and reasonable” requirement imposed by the FPA.
  The contracts that are accorded this special application of the “just and reasonable” standard are those “freely negotiated wholesale-energy contract[s]” that were given a unique role in the FPA.
  In contrast, the U.S. Court of Appeals for the District of Columbia Circuit (D.C. Circuit) determined that the proper standard of review for a different type of agreement, with regard to changes proposed by non-contracting third parties, was the “‘just and reasonable’ standard in section 206 of the Federal Power Act.”
  The agreement at issue in Maine PUC was a multilateral settlement negotiated in a Commission adjudication of a utility’s proposal to revise its tariff substantially to enable it to establish and operate a locational installed electricity capacity market.  The D.C. Circuit’s rationale in Maine PUC applies with at least equal force to changes to an agreement sought by the Commission acting sua sponte.
     

Our review of the agreement in question here indicates that it more closely resembles the Maine PUC adjudicatory settlement than the Morgan Stanley wholesale-energy sales contracts, which, for example, were freely negotiated outside the regulatory process.  Therefore, the standard of review that the Commission must apply to changes proposed by either third-parties or the Commission acting sua sponte is the “just and reasonable” standard of review.  In those instances, the Commission retains the right to investigate the rates, terms, and conditions of the settlement under the “just and reasonable” standard of review set forth under FPA section 206.
  

For these reasons, we concur in part.
______________________________
______________________________

Suedeen G. Kelly 

Jon Wellinghoff 
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