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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Jon Wellinghoff, Chairman;

                                        Suedeen G. Kelly, Marc Spitzer,

                                        and Philip D. Moeller.
	Northern Virginia Electric Cooperative, Inc.
	Docket No.
	ER09-940-000


ORDER ACCEPTING AND SUSPENDING PROPOSED RATE SCHEDULE
AND ESTABLISHING HEARING AND SETTLEMENT JUDGE PROCEDURES

(Issued May 28, 2009)

1. In this order we accept for filing Northern Virginia Electric Cooperative, Inc.’s (NOVEC)
 proposed rate schedule for providing Reactive Supply and Voltage Control from Generation or Other Sources Service (reactive power) from the Hopewell and Portsmouth generating facilities,
 and suspend it for a nominal period, to become effective June 1, 2009, as requested, subject to refund.  We also establish hearing and settlement judge procedures.

Description of the Filing
2. On April 1, 2009, pursuant to Schedule 2 of the PJM Interconnection, LLC (PJM) open access transmission tariff (Tariff),
 NOVEC submitted a proposed rate schedule that specified its cost-based revenue requirements for providing reactive power from the Hopewell and Portsmouth generating facilities.  The Hopewell and Portsmouth generating facilities are owned by Cogentrix Energy, Inc. (Cogentrix) and are interconnected with the Dominion Virginia Power (Dominion) transmission system.
  NOVEC states that it entered into long-term agreements with Cogentrix that, effective June 1, 2009, give NOVEC the exclusive right to take, market, and dispatch all of the electric output and ancillary services from the Hopewell and Portsmouth facilities. 

3. NOVEC states that its proposed annual combined revenue requirement for the Hopewell and Portsmouth facilities is $1,247,348 ($103,946/month),
 which consists of a fixed capability component and heating losses component for each facility calculated pursuant to the AEP methodology.
  NOVEC requests waiver of the Commission’s cost of service data requirements and any other regulations necessary for its rate schedule to be effective as requested.       

A.
Fixed Capability Component
4. NOVEC states that the fixed capability components for the facilities are designed to recover the portion of their fixed costs attributable to their capability to provide reactive power.  NOVEC states that because the same equipment contributes to the provision of real and reactive power, it applied an allocation factor to apportion the cost of the facilities between real and reactive power.  NOVEC states that it calculated the annual revenue requirement for both facilities using a levelized gross plant methodology.

5. NOVEC states that it is a non-utility generator that is not subject to traditional rate regulation, and that it has adopted a return on equity (ROE) and overall rate of return that is based on a proxy derived from the capital structure and ROE of Dominion, the utility with which the Hopewell and Portsmouth facilities are interconnected.

B.
Heating Losses Component   

6. NOVEC states that the heating losses component is designed to recover the cost of increased heating losses associated with reactive power production.  NOVEC states that it calculated heating losses for both facilities by evaluating, at a constant level of real power production, the difference in generator currents with no reactive power production (i.e. unity power factor) and generator currents with reactive power production at rated power factor.  NOVEC states that it also accounted for stray load losses by using a stray loss factor.  NOVEC states that because heating losses also occur in real power production in the generator step-up transformers, a portion of these losses are attributable to reactive power and are included in a portion of the step-up transformer losses for the heating losses component of the revenue requirements.  NOVEC states that it determined the total incremental cost of heating losses for both facilities by calculating the product of the MW amount of heating losses, annual operating hours, and market energy prices, and then applying the load-weighted average real-time locational marginal prices (LMPs) at the applicable PJM LMP nodes to the product of expected hours of operation of each generating unit and of the applicable kW heating losses amounts for the generators and generator step-up transformers.  

Notice of Filing and Responsive Pleadings

7. Notice of NOVEC’s filing was published in the Federal Register,
 with comments and interventions due on or before April 22, 2009.  PJM filed a motion to intervene and comments.  North Carolina Electric Membership Corporation (North Carolina Electric), Old Dominion Electric Cooperative (Old Dominion), and Dominion filed motions to intervene and protests.  Dominion filed an answer to North Carolina Electric’s and Old Dominion’s protests.  NOVEC filed an answer to all the protests.    

A.
Protests
1.
Double Recovery of the Cost of Providing Reactive Power
8. North Carolina Electric and Old Dominion argue that allowing NOVEC to recover a reactive power revenue requirement for the Hopewell and Portsmouth facilities will result in double recovery of the cost of providing reactive power from these facilities.  North Carolina Electric and Old Dominion explain that, pursuant to a settlement agreement in Docket No. ER06-554-000,
 Dominion recovers $27.5 million from transmission customers for providing reactive power from its own generating facilities and from the generating facilities of third-parties from which it purchases energy and ancillary services.  North Carolina Electric and Old Dominion state that Exhibit B of the settlement identifies the Hopewell and Portsmouth facilities as two of the facilities for which Dominion recovers a revenue requirement.  

9. North Carolina Electric and Old Dominion argue that allowing such double recovery is unjust and unreasonable.  North Carolina Electric contends that if the Commission determines that NOVEC is entitled to collect some level of compensation for the reactive power provided by the facilities, then the Commission should require NOVEC and Dominion to reach an arrangement that flows through to NOVEC some of the revenue for the facilities already recovered by Dominion.

10. North Carolina Electric states that NOVEC’s proposed revenue requirements for the Hopewell and Portsmouth facilities represent a significant increase from the revenue requirements that Dominion is authorized by the settlement to collect for the facilities.   

  
2.
Double Recovery of Heating Losses
11. North Carolina Electric and Dominion argue that NOVEC’s calculation of heating losses results in double recovery because it includes compensation for fixed costs related to heating losses, which the Commission has stated are already recovered in the fixed capability component calculated pursuant to the AEP methodology.
  North Carolina Electric contends the NOVEC’s calculations suffer from other errors that the Commission has previously rejected, including providing insufficient information to allow the Commission to assess whether the Hopewell and Portsmouth facilities are operated at full capacity for all operating hours.  Dominion makes a similar argument, noting that NOVEC proposes to calculate heating losses by applying real-time LMPs at the applicable LMP nodes based on 8,760 hours data (full annual hours) for calendar year 2007.  Dominion argues that this calculation assumes that the facilities operate at rated power factor and rated real power factor during all operating hours, which Dominion states is an approach the Commission rejected in Opinion No. 498.   

3.
Cost Data
12. Dominion contests NOVEC’s proposal to use plant investment and expense data from calendar year 2007 without seeking waiver of section 35.13(d) of the Commission’s regulations.  Dominion states that section 35.13(d) requires that NOVEC use cost data for the most recent calendar year for which data is available, the last day of which is no more than 15 months before the date of tender for filing of the rate schedule.  Dominion observes that NOVEC submitted its filing on April 1, 2009, which means that the cost data from calendar year 2007 is more than 15 months old.  Dominion argues that the Commission should reject NOVEC’s proposal to use cost data that does not reflect actual cost information for the most recent calendar year, which, according to Dominion, is 2008.  

4.
Cost of Capital 
13. Dominion notes that NOVEC proposes to rely on Dominion’s cost of capital and ROE, even though NOVEC does not finance its operations with common or preferred stock.  Dominion states that it does not object to NOVEC using its cost of long-term debt as a proxy for its capital costs, but argues that because NOVEC does not finance with common or preferred stock there is no basis for it to include these sources of capital in its cost of service.  Similarly, Dominion argues that income taxes associated with earning a return on common and preferred equity should be excluded from NOVEC’s cost of service.  

5.
Other Issues 
14. Dominion asserts that NOVEC’s filing contains irregularities due to the fact that NOVEC does not own the Hopewell and Portsmouth facilities and the fact that it has not provided copies of its agreements with Cogentrix giving it control over the facilities.  For example, Dominion argues that there is no way for the Commission to verify that NOVEC is entitled to collect reactive power compensation for the facilities or that NOVEC has accurately stated the facilities’ costs and expenses.  

15. Dominion states that NOVEC proposes to recover interconnection fees, operating and maintenance expenses, and administrative and general expenses, but that the amounts cannot be verified because they are not reported by FERC account.  Dominion acknowledges that NOVEC claims to derive its calculation of operation and maintenance expenses from calendar year 2007 financial statements, but states that NOVEC has failed to provide the relevant pages from these financial statements.  Dominion argues that this failure makes it unclear whether NOVEC’s calculations are consistent with Commission precedent.
  Dominion also points to other issues that it characterizes as irregularities, including the lack of evidence that NOVEC is entitled to recover for depreciation costs and NOVEC’s proposal to include income taxes and the accumulated deferred income tax (ADIT) in its revenue requirement, even though NOVEC is a non-profit not subject to income taxes or the ADIT.  

16. Dominion and North Carolina Electric contend that the Commission should either reject NOVEC’s filing, or suspend the filing for the maximum period and set the matter for hearing.  North Carolina Electric claims that it has raised issues of material fact that warrant a hearing, including demonstrating that NOVEC has provided insufficient evidence to justify the high percentage increases in the proposed reactive power revenue requirements over what Dominion is authorized to collect under the settlement.  

B.
PJM’s Comments 
17. PJM states that it does not oppose NOVEC’s requested effective date.  PJM states that it is imperative that the Commission allow an effective date of the first day of the month in which NOVEC’s rate schedule is accepted because PJM’s retroactive billing adjustments will adversely impact all network customers in the effected zone as well as all PJM point-to-point customers by recommending them to review their accounting records for past months.  

Discussion

Procedural Matters

18. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,         18 C.F.R. § 385.214 (2008), the timely, unopposed motions to intervene serve to make the entities that filed them parties to this proceeding.  
19. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.     § 385.213(a)(2) (2008), prohibits an answer to a protest unless otherwise ordered by the decisional authority.  We are not persuaded to accept the answers and will, therefore, reject them.
Substantive Matters
20. NOVEC’s proposed rate schedule raises issues of material fact that cannot be resolved based on the record before us, and that are more appropriately addressed in the hearing and settlement judge procedures ordered below.  
21. Our preliminary analysis indicates that NOVEC’s proposed rate schedule has not been shown to be just and reasonable and may be unjust, unreasonable, unduly discriminatory, or otherwise unlawful.  Therefore, we will accept NOVEC’s proposed rate schedule for filing, suspend it for a nominal period, make it effective June 1, 2009, as requested, subject to refund, and set it for hearing and settlement judge procedures.   

22. While we are setting these matters for a trial-type evidentiary hearing, we encourage the parties to make every effort to settle their disputes before hearing procedures are commenced.  To aid the parties in their settlement efforts, we will hold the hearing in abeyance and direct that a settlement judge be appointed, pursuant to Rule 603 of the Commission’s Rules of Practice and Procedure.
  If the parties desire, they may, by mutual agreement, request a specific judge as the settlement judge in the proceeding; otherwise, the Chief Judge will select a judge for this purpose.
  The settlement judge shall report to the Chief Judge and the Commission within 30 days of the date of the appointment of the settlement judge, concerning the status of settlement discussions.  Based on this report, the Chief Judge shall provide the parties with additional time to continue their settlement discussions or provide for commencement of a hearing by assigning the case to a presiding judge.
The Commission orders:

(A)  NOVECs proposed rate schedule for reactive power is hereby accepted for filing and suspended for a nominal period, to become effective on June 1, 2009, as requested, subject to refund, as discussed in the body of this order.


(B)  Pursuant to the authority contained in and subject to the jurisdiction conferred upon the Federal Energy Regulatory Commission by section 402(a) of the Department of Energy Organization Act and by the Federal Power Act, particularly sections 205 and 206 thereof, and pursuant to the Commission's Rules of Practice and Procedure and the regulations under the Federal Power Act (18 C.F.R. Chapter I), a public hearing shall be held concerning NOVEC’s proposed rate schedule.  However, the hearing shall be held in abeyance to provide time for settlement judge procedures, as discussed in Ordering Paragraphs (C) and (D) below.


(C)  Pursuant to Rule 603 of the Commission's Rules of Practice and Procedure,   18 C.F.R. § 385.603 (2008), the Chief Administrative Law Judge is hereby directed to appoint a settlement judge in this proceeding within fifteen (15) days of the date of this order.  Such settlement judge shall have all powers and duties enumerated in Rule 603 and shall convene a settlement conference as soon as practicable after the Chief Judge designates the settlement judge.  If the parties decide to request a specific judge, they must make their request to the Chief Judge within five (5) days of the date of this order.


(D)  Within thirty (30) days of the appointment of the settlement judge, the settlement judge shall file a report with the Commission and the Chief Judge on the status of the settlement discussions.  Based on this report, the Chief Judge shall provide the parties with additional time to continue their settlement discussions, if appropriate, or assign this case to a presiding judge for a trial-type evidentiary hearing, if appropriate.  If settlement discussions continue, the settlement judge shall file a report at least every sixty (60) days thereafter, informing the Commission and the Chief Judge of the parties’ progress toward settlement.


(E)  If settlement judge procedures fail, and a trial-type evidentiary hearing is to be held, a presiding judge, to be designated by the Chief Judge, shall, within fifteen (15) days of the date of the presiding judge’s designation, convene a prehearing conference in this proceeding in a hearing room of the Commission, 888 First Street, NE, Washington, DC  20426.  Such conference shall be held for the purpose of establishing a procedural schedule.  The presiding judge is authorized to establish procedural dates and to rule on all motions (except motions to dismiss) as provided in the Commission's Rules of Practice and Procedure.  

By the Commission.

( S E A L )

Nathaniel J. Davis, Sr.,

Deputy Secretary.

�NOVEC is a distribution cooperative organized and existing under the laws of the Commonwealth of Virginia.  NOVEC is not a public utility and therefore not subject to traditional rate regulation as defined by the Federal Power Act.  NOVEC is owned and controlled by its member-owners and distributes electricity and energy services in Northern Virginia.


� The Hopewell generating facility is an 89 MW coal-fired plant located in Hopewell, Virginia.  The Portsmouth generating facility is a 115 MW coal-fired plant located in Portsmouth, Virginia.  


� In Docket No. ER00-3327-000, PJM submitted for filing revisions to Schedule 2 of its Tariff in order to permit providers of reactive power to recover their costs of providing this service in PJM’s system. Revised Schedule 2 provided a mechanism to include the revenue requirements of those generator owners that are not transmission owners in the charges for reactive power and to pay “each generation owner an amount equal to the generation owner’s monthly revenue requirement as accepted or approved by the Commission.”  The filing was accepted in an unpublished letter order dated   September 25, 2000.





� Virginia Electric and Power Company does business as Dominion Virginia Power.


� NOVEC is seeking a fixed capability component of $319,634 and a heating losses component of $204,484 for the Hopewell Facility and a fixed capability component of $522,869 and a heating losses component of $200,361 for the Portsmouth Facility.    


� The AEP methodology was developed for American Electric Power Service Corp. (AEP) in American Electric Power Service Corp., Opinion No. 440, 88 FERC        ¶ 61,141 (1999) (AEP).  It is discussed in detail in Dynegy Midwest Generation, Inc., Opinion No. 498, 121 FERC ¶ 61,025, at P 3-5 (2007).


� 74 Fed. Reg. 17,190 (2009).


� Virginia Electric and Power Company, 119 FERC ¶ 61,004 (2007).


�For example, North Carolina Electric states that in Dynegy Midwest Generation, Inc., Opinion No. 498, 121 FERC ¶ 61,025 (2007) (Opinion No. 498), order on reh’g, 125 FERC ¶ 61,280 (2008) and Ameren Energy Marketing Co., 117 FERC ¶ 61,334 (2006) the Commission rejected inclusion of a variable heating losses component based on LMPs where the reactive power requirement was calculated pursuant to the AEP methodology because of the potential for over recovery of costs.  North Carolina Electric also states that in Chehalis Power Generating, L.P., 123 FERC ¶ 61,038 (2008) the Commission rejected a variable heating losses component where the calculation was based on reactive power capability for both fixed and variable costs.  


� Dominion notes that operation and maintenance expenses account for $512,155, or over 60 percent of the combined total revenue requirements.  


� 18 C.F.R. § 385.603 (2008).


� If the parties decide to request a specific judge, they must make their joint request to the Chief Judge by telephone at (202) 502-8500 within five days of this order.  The Commission’s website contains a list of Commission judges and a summary of their background and experience (www.ferc.gov – click on Office of Administrative Law Judges).





