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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Joseph T. Kelliher, Chairman;  



                  Nora Mead Brownell, and Suedeen G. Kelly.

	Northern Natural Gas Company
	Docket No.
	RP05-181-002


ORDER ON REHEARING
(Issued November 21, 2005)

1. On July 8, 2005, the Northern Municipal Distributors Group and the Midwest Region Gas Task Force Association (Distributors) filed a request for rehearing of the Commission’s June 8, 2005 Order which affirmed its March 23, 2005 Order in the captioned docket.
  As discussed below, the Commission denies the request for rehearing of its June 8, 2005 Order.

Background 


CenterPoint Service Agreements
2. On February 11, 2005, Northern filed several non-conforming service agreements and a letter agreement comprising a service transaction it proposed to enter into with its largest customer, CenterPoint Energy Minnesota Gas (CenterPoint). 
  Northern stated that the proposed agreements related to service commencing November 1, 2007, when its current contracts with CenterPoint expire. 

3. Northern asserted that CenterPoint had issued a Request for Proposal to construct an intrastate pipeline to serve CenterPoint’s Minneapolis market and bypass Northern beginning November 1, 2007.  Northern asserted that CenterPoint had finalized negotiations with one bidder to build an intrastate pipeline before Northern commenced negotiations with CenterPoint.  However, Northern stated it was able to negotiate a new long-term agreement with CenterPoint containing certain non-conforming provisions that were necessary to accomplish this agreement and, therefore, it presented these provisions to the Commission for approval.
 


March 23, 2005 Order Accepting Service Agreements 

4. In its March 23 Order, the Commission found that several non-conforming, material deviations proposed by Northern were sufficiently connected to the proposed rates so as to not present a substantial risk of undue discrimination or a substantial negative impact upon other shippers and did not affect the quality of service provided.  Therefore, the Commission accepted these provisions without condition.  However, the Commission found that several other non-conforming provisions such as the proposed growth option, bypass, and full service requirement provisions, could pose a risk of undue discrimination. Therefore, the Commission found that Northern could not include these provisions in its agreements with CenterPoint because these interrelated provisions provide a substantial risk of undue discrimination.  However, the Commission stated that Northern could provide a full requirements service as proposed if it were to mitigate the 
risk of undue discrimination by filing to place such a service into its tariff so that it would be generally available to all customers.
  

5. In addition, the Commission determined that its approval of the subject agreements did not represent a determination that the Commission would allow Northern to recover its proposed discounts in any future rate proceeding and specifically stated that “in any future rate case that Northern may file, it must justify its case for any recovery of discounts, and the Commission will make its determination in that proceeding.”


June 8, 2005 Rehearing Order

6. In its June 8 Order the Commission affirmed its acceptance of the contract provisions submitted by Northern and its requirement that the full requirements and load growth provisions must be placed in Northern’s tariff so that they might be generally available to all customers if Northern wished to provide such service to Centerpoint. Distributors and others argued, inter alia, that the Commission should not have approved the subject discounted rates without further investigation.  In general, the Commission explained its discounting policies and stated that these policies were based upon a finding that permitting such discounts benefits captive customers by increasing throughput and thereby obtaining a contribution to fixed costs from demand elastic customers that otherwise would not be obtained at all.
  The Commission also noted that the court has affirmed the Commission's policy in this regard.
   

7. More specifically, the Commission found that the discounted rates Northern agreed to provide CenterPoint were not deviations from Northern’s tariff that require Commission approval because the subject discounts were consistent with Part 284 of the Commission’s regulations and the Commission’s approval of Northern’s tariff which set forth a maximum and minimum rate for the service in question.
  

8. The Distributors also argued that the Commission erred in declining to decide in the instant proceeding whether it will permit Northern in its next rate case to reduce its rate design volumes to account for the discounts associated with the subject service agreements.  The Commission stated that its action was consistent with its 1989 Rate Design Policy Statement,
  and that while the pipeline was at risk for service provided at prices below those projected in the setting of its rates, if a pipeline grants a discount in order to meet competition, the pipeline may, in its next rate case, design its rates using reduced discounted volumes instead of assuming that the discounted volumes would flow at the maximum rate, so that the pipeline will be able to recover its cost of service. 
9. Distributors also argued that the Commission accepted Northern’s claim that it would lose load if it were not for the Centerpoint discount because the Commission stated that its approval “benefits the public by permitting Northern to retain its system load shippers and prevent[s] any cost shift to other customers caused by the loss of such load.”
  The Commission stated that the language quoted by Distributors from the introductory section of the March 23, 2005 Order did not constitute a holding by the Commission concerning whether Northern would be permitted to recover the costs from its discounts in a future rate case and that “Commission approval of the subject agreements does not represent a determination that the Commission will allow Northern to recover these discounts in any future rate proceeding.”
  The Commission also stated that “in any future rate case that Northern may file, it must justify its case for any recovery of discounts, and the Commission will make its determination in that proceeding.”
 
10. In response to Distributors’ claims regarding the burden of proof for discount adjustments, the Commission stated that it had recently reaffirmed its discount policies,
  and had explicitly reaffirmed its burden of proof requirement for discount adjustments.  The Commission stated that a hearing in a rate case gives all parties an opportunity to seek discovery regarding the purpose and level of any discount.
  The Commission also noted that in such a rate case parties opposing the discount adjustment will not have the burden of proving that the discounts were not offered to meet competition but will only have to produce evidence raising reasonable questions about whether competition required the discounts.  The Commission stated that once such questions are raised, Northern will have the burden of showing that in fact competition did require the subject discounts.
   

11. In response to protests, in its March 23 Order, the Commission found that to the extent that the proposal allowed CenterPoint to extend the term of an existing shipper’s contract without the participation of third parties, such action was not prohibited by Commission policy.  The Commission stated that in TransColorado, it found that pipelines are permitted to rollover existing contracts at maximum or discounted rates without offering the subject capacity to other shippers. On rehearing, the parties argued that Northern permitted CenterPoint to extend the term of the use of its current capacity subject to different conditions and argue that this distinguishes the instant proceeding from TransColorado.   In response, the Commission stated that:

 whether the instant proceeding involves more than a mere rollover of the capacity as the parties argue misses the point.  The fact consistent in both proceedings is that the pipeline and the shipper extended the term of currently subscribed capacity and the Commission will assume that the pipeline must consider that this is the highest value that it could obtain for the capacity until the matter is examined in the next rate case.

The Commission also mentioned, as an aside, that no party on rehearing stated that it was willing to obtain this capacity for itself.  
12. Parties also argued that the Commission’s policy required it to promote allocative efficiencies and, therefore, the subject capacity must be posted.  The Commission stated that in the 1989 Rate Design Policy Statement, it set forth its concern with allocative and productive efficiency and stated that it is a necessary objective, but not the only objective considered by the Commission.
 The Commission stated that, while it maintained a goal of placing capacity in the hands of those that valued it most highly, the Commission assumes that the pipeline will always seek the highest possible rate from non-affiliated shippers, since it is in its own economic interest to do so.   
13. Distributors also argued that CenterPoint circumvented the Commission’s ROFR policies because instead of declaring its intention to utilize ROFR procedures to retain its capacity by matching the highest bid and term, Centerpoint utilized a process to extend its capacity without matching any third party bid. However, the Commission stated that the ROFR process is designed to protect the long-term captive customers that rely on pipelines for service from the pipeline’s use of its monopoly power and that Northern permitted CenterPoint to extend the use of the capacity that it currently holds. The Commission also stated that consistent with its policy, it will assume that the pipeline has obtained the highest value for the capacity.  The Commission pointed out that the fact that the conditions of service under which the capacity is now utilized differ from its previous use does not violate the reasoning the Commission invoked in establishing a ROFR right, nor does the fact that the pipeline has permitted the shipper to renegotiate its use of capacity during the term of the capacity it currently holds without going through the ROFR process. 
    

The Instant Rehearing Request

14. On rehearing of the Commission’s June 8, 2005 Rehearing Order in this docket, Distributors again contend that the Commission should decide now whether Northern will be permitted to reduce its rate design volumes in its next rate case to account for the discount given to CenterPoint in the instant agreements. Distributors set forth a number of reasons why they would by prejudiced if this issue is not addressed until the rate case where Northern proposes such a discount adjustment.  Distributors explain that they are seeking rehearing for a second time because :

 The June 8 Order was issued shortly after the Commission issued its “Order Reaffirming Discount Policy And Terminating Rulemaking Proceeding,” in which it declined to make any modifications to the current Selective Discounting Policy.  Policy For Selective Discounting By Natural Gas Pipelines, 111 FERC ¶ 61,309 (issued May 31, 2005) (hereinafter referred to as the “Selective Discount Order”). Certain conclusions made within that Order affect this proceeding, prompting this second rehearing request. 
15. Distributors assert that in the Selective Discount Order the Commission found that: 

The third category is competition from intrastate pipelines not subject to the Commission’s jurisdiction. The commenters opposing discount adjustments for gas-on-gas competition focus on the first two types of gas-on-gas competition. They generally recognize that the Commission has no ability to discourage intrastate pipelines outside the Commission's jurisdiction from offering discounts in competition with interstate pipelines and therefore interstate pipeline discounts to avoid loss of throughput to non-jurisdictional intrastate pipelines do benefit captive customers of the interstate pipelines. Distributors Rehearing Request at 2, citing, 111 FERC 61,309 at P 19.
16. The Distributors assert that the discounts at issue in the instant docket were allegedly given to meet a competing proposal from an intrastate pipeline. Therefore, the Distributors argue that although the Commission has promised that they can challenge this discount in the next rate case, the Commission has made the outcome of the case inevitable by concluding in the Selective Discount Order that these discounts “do benefit the captive customer.”  Further, Distributors argue that the March 23 Order in this proceeding concluded that the discounts were in the public interest because they prevented a loss of load and costs shifts to other customers caused by the loss of load.  In 
their rehearing request, Distributors also again argue that Northern should have posted the CenterPoint capacity for competitive bids.

Discussion

17. The Commission denies Distributors rehearing request.  First, the June 8 Order in this proceeding did not change any aspect of the Commission’s rulings in the March 23 Order except to clarify that the Commission’s approval of the subject agreements did not represent a determination that the Commission will allow Northern to recover these discounts in any future rate proceeding,
 and that in any future rate case that Northern may file, Northern must justify its case for any recovery of discounts so that the Commission could make its determination regarding the validity of the recovery in that proceeding.
  Second, the Selective Discount Order was issued before the June 8 Rehearing Order, and reaffirmed the Commission’s discounting policies, focusing primarily on whether a discount adjustment should be permitted for discounts in situations concerning gas on gas competition.
 Although as pointed out by Distributors the Selective Discount order stated that discounts by interstate pipelines to avoid loss of throughput to non-jurisdictional intrastate pipelines do benefit captive customers of the interstate pipelines, Distributors argument ignores the preceding paragraph which states: 
After reviewing all the comments, the Commission has concluded that, in today’s dynamic natural gas market, any effort to discourage pipelines from offering discounts to meet gas-on-gas competition would do more harm than good.  Accordingly, the Commission will not modify its policy to prohibit pipelines from seeking adjustments to their rate design volumes to account for discounts given to meet gas-on-gas competition.  However, in individual rate cases, parties remain free to contend that, in the circumstances of the particular case, a full discount adjustment may be inequitable.
    

18. The Selective Discount Order also stated that:

Moreover, the Commission has a responsibility to protect captive customers and can take action to protect these customers in case-specific situations.  The Commission has always looked at the particular circumstances of each case and has adopted special protections for captive customers where circumstances warrant.  For example, in Natural Gas Pipeline Company of America,
 the Commission stated that it was “mindful of our obligation to protect the pipeline’s captive customers, who have little or no alternative to obtaining service over Natural’s facilities,” and rejected the pipeline’s proposal to recover the costs associated with unsubscribed capacity from its captive customers.  The Commission explained that it would not allow a pipeline to shift costs to its captive customers without considering the adverse effects this would have on those customers.
  The Commission continues to be mindful of its obligation to captive customers and will consider the impact of any discount adjustment on those customers in specific proceedings. 111 FERC ¶ 61, 309 at P 57.

19.   Therefore, the Selective Discount Order did not change any aspect of the Commission’s policies concerning discounts and fully explains the issue which Distributors raises regarding any predetermination of a discount adjustment. 
  Further, the June 8 Order, which was issued after the Selective Discount Order, is clear in its determination that the Commission had not determined whether it would allow Northern to make adjustments to recover the subject discounts in any future rate proceeding, and that in any future rate case, Northern would be required to justify its case for any recovery of discounted amounts.  In its order on rehearing of the Selective Discount Order the Commission has again explained why as a general policy matter, pipelines should be permitted in their Natural Gas Act (NGA) section 4 rate proceedings to propose a discount adjustment to account for discounts given to meet competition from non-jurisdictional intrastate pipelines.
 The Commission also again made clear that, if Northern seeks a discount adjustment with respect to the instant CenterPoint transaction in a future rate case, Distributors would have the right to contest the discount adjustment.  This would include the right to contest the issue whether the discount was required to meet competition and also whether there are other equitable reasons why less than a full discount adjustment may be appropriate in these circumstances.
  Therefore, the 
Commission finds that the Distributors have not set forth a valid reason for the Commission to review its previous orders and the Commission, therefore, reaffirms its findings.
20.  In addition, the Commission points out that on November 1, 2005, the Commission discussed the issues raised by Distributors and others in a proceeding similar to the instant case regarding discounts Northern offered to another customer, Municipal Utilities District (MUD).
  In that order, the Commission discussed its discounting policies at length in the context of discounts similar to the one provided in the instant case and such discussion is equally applicable here.
21. In its November 1, 2005 Order, the Commission noted that since Order No. 436, its regulations have consistently permitted pipelines to offer selective discounts to shippers based on their varying elasticities of demand,
  and that the Commission's policy in this regard has been affirmed by the court.
  Moreover, in response to arguments that centered on whether the Commission must further examine the proposed discounts in the proceeding before it the Commission pointed out that Part 284 of its regulations expressly permit a pipeline to “charge an individual customer any rate that is neither greater than the maximum rate nor less than the minimum rate on file for that service.”
  The Commission reasoned that because Northern’s tariff sets forth both a maximum and minimum rate for each service, the discounted rates that Northern proposed were not deviations from Northern’s tariff that required Commission approval. 
The Commission found that it had already authorized the discounts through its Part 284 regulations and its approval of Northern’s tariff.  The same is true in the instant proceeding.

22. The Commission also explained in its November 1, 2005 Order why it would not predetermine whether it will permit Northern, in its next NGA section 4 general rate case, to reduce its rate design volumes to account for the discount to MUD. The same rationale applies in the instant case.  The Commission stated that it is well established that the Commission may order proceedings in the manner it determines is most efficient.
 The Commission pointed out that the discounts in the subject agreements have no effect on the rates that the Distributors or any other customer other than the discounted customer currently pays.  Northern’s maximum rates will remain those approved in its last general section 4 rate case, until such time as Northern proposes to change them in a new section 4 filing.  Because the record in Northern’s last section 4 rate case did not, and could not, reflect the discounts Northern is providing in the instant agreements, those rates do not include any discount adjustment with respect to the instant agreements.  The Commission referred to its statement in the Rate Design Policy Statement that, “[T]he pipeline is at risk for service provided at prices below those projected in the setting of its rates,” 
 and found that, at least until Northern’s next rate case, its other customers can in no way be considered to be subsidizing the discounts given to the discounted customer.
  

23. In addition, the Commission pointed out in its November 1, 2005 Order that if Northern files a new rate case in the future, it must base its proposed rates upon costs and volumes during the test period applicable to that case.
  Therefore, the only discounts relevant in such a future rate case will be those in effect during the period of time mandated by the Commission’s regulations to be used as the test period for the rate case filed by Northern. The Commission stated that there was no guarantee that the discounts before it would be in effect during whatever test period is applicable to Northern’s next rate case.  Further, the Commission noted that if Northern does attempt to adjust its rate design volumes based on the subject discounts, Northern would ultimately bear the burden of establishing that the subject discount was necessary to meet competition.  The Commission stated that the effect of the discount on projected rate design volumes may be determined at the time of such a rate case when the effect can be examined in conjunction with all of Northern’s costs to establish a new just and reasonable rate.  

24. Distributors also argued that the Commission had avoided consideration of the discount issues, without examining them in detail and explaining why Distributors concerns regarding addressing these issues later rather than sooner are unfounded contrary to the dictates of Maryland People’s Counsel v. FERC, 761 F.2d 780 (D.C; Cir. 1985) (MPC).  The Commission stated that the MPC Court only required the Commission to consider anticompetitive effects before the implementation of its program.  The Commission found that in the case of its program to permit selective discounting, the Commission considered the potential anti-competitive effects, and the Court has affirmed the Commission’s program.
  
25. In sum, Northern, in offering a customer a discount has acted consistently with the Commission’s regulations.  Distributors are not harmed by this action as their rates will not change by Northern’s action.  If, at some future point, Northern files a rate case and proposes, pursuant to NGA section 4, to adjust its throughput volumes to account for the subject discounts, Northern must justify its discounts at the hearing in the rate case where all parties will have an opportunity to challenge the discount and to seek discovery regarding the purpose and level of any discount. Northern will have the ultimate burden of showing that in fact competition did require the discounts.
  
26. The Commission’s November 1, 2005 Order also discusses whether capacity must be posted for bidding when it is extended as it is in the instant case.  The Commission stated that to the extent that the subject proposal allows an existing shipper's contract to be extended at a discount without being posted to give third parties an opportunity to bid a higher rate, such action is not prohibited by Commission policy and in fact had been permitted in TransColorado.
  Moreover, the June 8, 2005 Order correctly interpreted section 26 of Northern’s General Terms and Conditions as not requiring Northern to post CenterPoint’s capacity to give other shippers an opportunity to submit bids with a higher net present value (NPV). 
 As the Commission pointed out, section 26 permits Northern to hold open seasons based upon the NPV allocation methodology but does not require the use of such a methodology.  That is because section 26 provides that Northern "shall have the right to" post a notice to solicit bids or conduct open seasons, but does not require such action.
  Distributors point out that section 26 requires Northern to “post weekly its available capacity on the website.”  However, the capacity at issue here never became available because Centerpoint extended its contract.

27.  As the Commission also pointed out, in its 1989 Rate Design Policy Statement
 the Commission outlined its concerns with allocative and productive efficiency and stated that it is a necessary objective, but not the only objective considered by the Commission.  However, the Commission noted that while it has, on numerous occasions, stated that it favors placing capacity in the hands of those that valued it most highly, the Commission assumes that the pipeline will always seek the highest possible rate from non-affiliated shippers, since it is in its own economic interest to do so.  
28.   In response to arguments that the lack of posting violated the right of first refusal requirements (ROFR), the Commission stated that it provided long-term shippers a ROFR to enable the Commission to make the finding required by NGA section 7 that abandonment of service following contract expiration is in the public convenience and 
necessity.
 The Commission reasoned that right is intended to protect the current shipper from losing its capacity upon expiration of its contract consistent with the abandonment provisions of NGA section 7.
 The Commission also stated that, at the same time, this right also attempts to balance the interests of the pipeline by permitting it an opportunity to test the market value of its capacity and that it assumed that a pipeline will always seek the highest possible rate from such shippers, because it is in the pipeline’s own economic interest to do so.  The Commission reasoned that this permits pipelines a degree of business judgment regarding the sale of its capacity because if the pipeline is satisfied that its agreements to extend contracts with its existing customer gives it as much revenue as it could expect to obtain through marketing the capacity to third parties, it need not commit the capacity to a bidding process. 
29. In sum, Northern has permitted Centerpoint to extend the use of the capacity that it currently holds under new terms, thereby permitting it to continue the use of the capacity it currently holds.  The fact that the conditions of service under which the capacity is now utilized differ from its previous use does not violate the reasoning the Commission invoked in establishing a ROFR right, nor does the fact that the pipeline has permitted the shipper to renegotiate its use of capacity during the term of the capacity it currently holds without going through the ROFR process. 
The Commission orders:

(A)  The request for rehearing of the Commission’s June 8, 2005 order is denied as discussed in the body of this order.


(B)  Distributors’ July 26, 2005 motion to lodge documents is denied as discussed in the body of this order. 

By the Commission.

( S E A L )



Magalie R. Salas,



Secretary. 
� Northern Natural Gas Co., 110 FERC ¶ 61, 321, (March 23 Order), order on reh’g, 111 FERC ¶ 61,379 (2005) (June 8 Order).


	� These agreements included a maximum rate TF service agreement, a discounted rate TFX service agreement, a discounted rate TFX backhaul agreement (Trailblazer agreement), and a letter agreement.


	� Northern stated that the non-conforming provisions in one or more of the proposed agreements include:  (1) a growth option allowing CenterPoint to increase its MDQ at certain intervals over the contract term, (2) a commitment by CenterPoint to take its full service requirements from Northern; (3) a provision whereby CenterPoint agrees not to bypass Northern; (4) a renegotiation provision should the Commission not approve the subject provisions; (5) a provision obligating CenterPoint to support the agreed-to transportation rates; (6) revised TF12/TF5 entitlements; (7) a provision requiring Northern to grant a Most Favored Nation (MFN) provision to CenterPoint should it grant one to another shipper; (8) a provision requiring Northern to exercise commercially reasonable best efforts to secure any approvals required for the construction of new facilities under the agreements, and; (9) a provision clarifying that the three subject service agreements and letter agreement constitute the entire agreement between the parties.


� 110 FERC ¶ 61, 321 at P 21-22.  Subsequently, Northern filed, and the Commission accepted, tariff provisions making load growth and full requirements options generally available to all Northern customers.  Northern Natural Gas Co.,       111 FERC ¶ 61,141 (2005).


� 110 FERC ( 61,321 at P 32.


� 111 FERC at P13, citing, Order No. 637-A, ¶ 31,099 at 31,551-52 (“The justification for permitting this exercise of market power is to enhance efficiency by increasing throughput and to benefit those captive customers with long-term contracts by reducing, in the next rate case, the amount of fixed costs that otherwise would be recovered through the rates paid by those captive customers”), 1A. Kahn, the Economics of Regulation 131-33 (1970) (price discrimination one solution to problems of natural monopoly and declining costs).


� Id., citing, Associated Gas Distributors v. FERC, 824 F.2d 981, 1010-12 (D.C. Cir. 1987) (AGD) (selective discounting permitted to benefit captive customers by contributing to payment of fixed costs), cert. denied, 485 U.S. 1006 (1988); United Distribution Companies v. FERC, 88 F.3d 1105, 1141-42 (D.C. Cir. 1996) (affirming the Commission’s determination to permit selective discounting and not requiring pipelines to discount).


� 111 FERC at P12.


� 111 FERC at P17, citing, 47 FERC ¶ 61,295, order on reh’g, 48 FERC ¶ 61,122 (1989).


� Distributors Request for Rehearing at 13, citing, Northern Natural Gas Co.,   110 FERC ¶ 61, 321 at P 2 (2005).


� 111 FERC at P 21, citing, 110 FERC at P 32.


� Id.


�111 FERC at P 19, citing, Policy For Selective Discounting By Natural Gas Pipelines, 111 FERC ¶ 61,309 (2005).


� Id. 


� 111 FERC at P 19, citing, Iroquois Gas Transmission L.P., 84 FERC ¶ 61,086 at 61,447. 


� 111 FERC at P 39.


� 111 FERC at P 37-38, citing, 47 FERC ¶ 61,295 (1989), order on reh’g,           48 FERC ¶ 61,122 (1989).


� 111 FERC at P 41.


� 111 FERC at P 21, citing, 110 FERC at P 32.


� Id.


�In its Selective Discount Order, the Commission stated:


After considering the comments filed in response to the NOI [Notice of Inquiry], the Commission has determined not to modify its current policies concerning selective discounting.  Therefore, the Commission will continue to allow a pipeline to seek a reduction in the volumes used to design its maximum rates, if it obtained those volumes by offering discounts to meet competition, regardless of the source of that competition. 111 FERC               ¶ 61,309 at P 14.





� 111 FERC ¶ 61, 309 at P 18 (2005), citing, e.g., Natural Gas Pipeline Company of America, 73 FERC ¶ 61,050 at 61,128-29 (1995); El Paso Natural Gas Co., 72 FERC ¶ 61,083 at 61,441 (1995). 


� 111 FERC ¶ 61, 309 at P 57, citing, 73 FERC ¶ 61,050 at 61,128-29 (1995).


� 111 FERC ¶ 61, 309 at P 57, citing, El Paso Natural Gas Co., 72 FERC             ¶ 61,083 at 61,441 (1995).


	� In its Selective Discount order, the Commission responded to an example given by the Distributors based on the instant proceeding. The Distributors (and other captive customers) opposed the Commission’s selective discount policy arguing that it has resulted in increased rates for them.  Distributors pointed out that Northern gave a large discount to an existing customer, Centerpoint, to prevent it from taking its business to a new intrastate pipeline. The Distributors asserted that these discounted rates will be in effect until 2019 and that Northern will attempt to recover this discount from its captive shippers.  The Distributors argued that no significant additional volumes will flow as a result of the discount and that, under the present policy, Northern does not have the burden of proof to show that the discounts were either necessary or reasonable.  The Commission responded stating: 


	


[Distributors] does not allege that any harm has occurred to them as yet, but anticipates that the harm will occur when Northern seeks a discount adjustment in its next rate case.  This harm is therefore speculative.  Further, [Distributors’] statement that Northern has no obligation to show that the discounts were necessary or reasonable is not accurate.  Northern has the ultimate burden of showing that this long-term discount was in fact necessary to meet competition. Further, the Commission has the obligation to assure that rates to all customers are just and reasonable and can consider mitigating measures where the rate impact on captive customers is inequitable.  The circumstances described by [Distributors] do not warrant the Commission’s abandoning its selective discount policy that has provided substantial competitive benefits to a large number of shippers on the national grid. 111 FERC ¶ 61, 309 at P 54.





� 113 FERC ¶ 61,173 (2005).


� Id. at P 61-62, 91, 108.


� Northern Natural Gas Co., 113 FERC ¶ 61, 119 (2005).


� 113 FERC ¶ 61,119 (2005), citing, Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol, FERC Stats. & Regs. Regulations Preambles 1982-1985        ¶ 30,665 at 31,543-45 (1985); Order No. 436-A, FERC Stats. & Regs. Regulations Preambles 1982-1985 ¶ 30,675 at 31,677-80 (1985).  18 C.F.R § 284.10(c)(5).


� 113 FERC ¶ 61,119 (2005), citing, Associated Gas Distributors v. FERC, 824 F.2d 981, 1010-12 (D.C. Cir. 1987) (AGD) (selective discounting permitted to benefit captive customers by contributing to payment of fixed costs), cert. denied, 485 U.S. 1006 (1988); United Distribution Companies v. FERC, 88 F.3d 1105, 1141-42 (D.C. Cir. 1996) (affirming the Commission’s determination to permit selective discounting and not requiring pipelines to discount).


� 113 FERC ¶ 61, 119 at P 13, citing, 18 CFR § 284.10(b)(5)(ii)(A).


� 113 FERC ¶ 61, 119 at P 25, citing, Stowers Oil and Gas Co., 27 FERC             ¶ 61, 001 (1984) and cases cited therein.  


� 113 FERC ¶ 61, 119 at P 26, citing, 48 FERC ¶ 61,122 at p. 61,449 (1989). 


	� Further, as the Commission stated in the Selective Discount Order:





Moreover, a hearing in a rate case gives all the parties an opportunity to seek discovery regarding the purpose and level of any discount.  Therefore, Commission Staff and other parties can use this opportunity to seek an explanation of each discount, and if the pipeline cannot support any discount, this issue can be raised at the hearing. 111 FERC ¶ 61, 309 at       P 62 (2005).





� 113 FERC ¶ 61,119 at P 27, citing, 18 C.F.R. §154.303(a) (2005). 


� 113 FERC ¶ 61,119 at P 29-30.


� On July 26, 2005, Distributors filed a motion with the Commission to lodge certain documents related to a recent announcement of an open season by Northern to show that Northern’s allegation of a load loss if it did not make certain concessions to MUD was suspect.  The Commission denies Distributors’ motion.  Such information may very well be relevant to a proceeding where Northern attempts to adjust its rates to accommodate its discount but it is not necessary to review such information to determine if Northern is entitled to grant a discount subject to the Commission’s selective discounting policies.


� 113 FERC ¶ 61,119 at P 41, citing, Transcolorado Gas Transmission Co.,      109 FERC ¶ 61,379 (2004).


� 113 FERC ¶ 61,119 at P 39 (2005).


�  Northern Natural Gas Co., 110 FERC ¶ 61, 361 (2005)


�113 FERC ¶ 61,119 at P 42, citing, 47 FERC ¶ 61,295, order on reh’g, 48 FERC ¶ 61,122 (1989).


� 113 FERC ¶ 61, 119 at P 44, citing, Tennessee Gas Pipeline Co., v. FERC,      94 FERC ¶ 61,097 at 61,400 (2001) (Tennessee).  The Commission also set forth a short review of the development of the ROFR to emphasize its point.  The Commission stated that as part of its adoption of open-access transportation, it provided, in Order No. 436 and then in Order Nos. 500-H and 500-I, automatic pre-granted abandonment for all firm transportation service under Part 284 blanket certificates.  But the court in, AGA Assoc. v. FERC, 912 F.2d 1496, 1518 (D.C. Cir. 1990) found that pre-granted abandonment left customers inadequately protected.  Subsequently, in Order No. 636, the Commission adopted the ROFR to provide existing customers protection from the exercise of pipeline monopoly power at the end of a contract period.  In reviewing Order No. 636, the court stated that to make a finding of public convenience and necessity that would support pre-granted abandonment under section 7, the Commission had to make appropriate findings that existing market conditions and regulatory structures protect customers from pipeline market power.  United Dist. Cos. v. FERC, 88 F.3d 1105, 1139 (D.C. Cir. 1996).  There, the court found that the ROFR provided this protection and stated that the "basic structure of the right-of-first-refusal mechanism provides the protections from pipeline market power required for pre-granted abandonment under §7."� HYPERLINK "http://business.cch.com/primesrc/bin/highwire.dll?U=q00001ik&MH=200&QBE=N&RR=Y&ATH=Y&KM=Y&PLT=B&DI=01D5F09BF09C16CB1BB0cchnavapp006%3B216.251.244.145&LI=00050000000D&fShowByPubs=NO&NSH=1&DocInternalLink=0C36000C000423357&fShowByTOC=NO&fShowByTOCMode=FALSE&fBBarInDoc=YES&IP=1&NSH=1&iBBActions=1978223l&fHasPrevDoc=Y&fHasNextDoc=Y&fIsAllLink=Y&QDK=3&UserInput=%20%40%40FERC-TP%20103%20FERCP61%2C295.&ModifiedLink=%20%40%40FERC-TP%20103%20FERCP61%2C295.&LinkString=103FERCP61295&Handle=FERC-TP&UE=robert.mclean%40ferc.gov&a=dd&fPrintUserID=N&FRMS=DOC&NFRM=DOC&ult=h" \l "FN40C36000C000423357#FN40C36000C000423357" �� Id. at 1139. 


� The Commission stated that in Tennessee, it articulated its policy favoring the award of capacity to those who valued it the most while at the same time protecting existing customers.  In Tennessee, the Commission stated that:


 Such truly captive customers deserve some added protection for continuity of service, since it is presumed they have ordered their affairs based on receiving services from the pipeline.  .  .  .  By contrast, a new customer has not yet obtained service and presumably will not make financial investments based on the use of natural gas provided by the pipeline until it is assured of service on the pipeline.  This gives the potential new shipper more options, such as using alternative fuels or locating in another area with access to another natural gas supplier. 





					*  *  *


	Thus, when an existing shipper and a potential new shipper are competing for capacity, as in the ROFR situation, the existing shipper should be given an advantage in retaining existing capacity.  But when the allocation is taking place solely between potential new customers, as is the case under the [Net Present Value] NPV, there is no reason to favor one customer over the other.  .  .  .  As a result, the capacity should be allocated to the person who values the capacity most, as shown by its willingness to pay the most within the constraints of cost of service regulation. Id. at 400-01.








