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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Joseph T. Kelliher, Chairman;
Suedeen G. Kelly, Marc Spitzer,
Philip D. Moeller, and Jon Wellinghoff.

Kern River Gas Transmission Company Docket Nos. RP04-274-006
RP04-274-007

OPINION NO. 486-A

ORDER ON REHEARING ESTABLISHING PAPER
HEARING PROCEDURES

(Issued April 18, 2008)

1. This order addresses requests for rehearing of Opinion No. 486 which the
Commission issued on October 19, 20086, in the captioned docket." Opinion No. 486
addressed briefs on and opposing exceptions to an Initial Decision issued on March 2,
2006 concerning a general Natural Gas Act (NGA) rate case filed by Kern River Gas
Transmission Company (Kern River).> As discussed below, the Commission generally
denies the requests for rehearing of Opinion No. 486 with the exception of the issue
whether MLPs may be included in the composition of a proxy group.

l. Background

2. The Commission authorized Kern River to construct its Original System in 1990
under the Optional Certificate procedures adopted in Order No. 436.% In order to be
eligible for an optional certificate, a pipeline must be willing to assume the risks of the
project. In its certificate proceeding, the Commission approved initial rates for the
Original System based on (1) a levelized cost of service, (2) rate design volumes equal to

! Kern River Gas Transmission Co., 117 FERC { 61, 077 (2006) (Opinion No.
486). The parties requesting rehearing of Opinion No. 486 are: Kern River Gas
Transmission Co. (Kern River), Edison Mission Energy, Inc. (Edison Mission), Calpine
Energy Service, L.P. (Calpine), Pinnacle West Capital Corp. (Pinnacle West), the Rolled-
In Customer Group (RCG), and BP Energy Company (BP).

2 Kern River Gas Transmission Co., 114 FERC § 63,031 (2006) (Initial Decision).

¥ Kern River Gas Transmission Co., 50 FERC { 61,069 (1990).
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95 percent of the project’s design capacity, and (3) a 25-year depreciation life.* In
addition, the Commission accepted Kern River’s proposal for separate levelized rates for
three different periods: (1) the 15-year term of the firm shippers’ initial contracts, (2) the
period from the expiration of those contracts to the end of Kern River’s depreciable life,
and (3) the period thereafter. The levelized rates for the first period (hereafter Period One
Rates) were designed to permit Kern River to recover approximately 70 percent of its
original investment, an amount approximately equal to the portion of its invested capital
funded through debt. Since this would allow Kern River to recover more invested capital
during Period One than it would under ordinary straight-line depreciation for the
depreciable life of the project, the rates for the second two periods (hereafter Period Two
and Period Three Rates) were lower than the Period One rates.

3. In May 2000, Kern River proposed to lower its rates by refinancing its debt and
providing for longer debt recovery periods by extending the terms of its firm contracts.
The Commission accepted a settlement containing this proposal (2000 ET Settlement).”
Pursuant to the 2000 ET Settlement, a firm shipper could keep its original 15-year
contract term expiring in 2007, or extend its contract term and pay its existing debt
service obligations over a longer period of time, thereby reducing its current rates. If a
shipper extended its contract term to 2011, it would receive a ten-year Extended Term
(ET) rate (October 1, 2001 — 2011). If a shipper extended its contract term through 2016,
it would receive a 15-year ET rate (October 1, 2001 — 2016).° Kern River explained that
under the 2000 ET Settlement, its rates would be designed consistent with the principles
espoused in its Original Certificate order described above, which would permit it to
recover 70 percent of the costs of the plant being depreciated by the end of the new
repayment period.” Subsequently, all of the shippers elected to lengthen their contracts

* Kern River Gas Transmission Co., 50 FERC 1 61,069, at 61,150. Kern River
Gas Transmission Co., 58 FERC 61,073, at 61,242-44, order on reh’g, 60 FERC
161,123, at 61,437 (1992).

> Kern River Gas Transmission Co., 92 FERC { 61,061 (2000) (2000 ET
Settlement), order on reh’g, 94 FERC 1 61,115 (2001). Under the 2000 ET Settlement,
Kern River did not require a general reallocation of revenue responsibility among its
shippers and maintained that its cost of service (other than financing and depreciation
components) would remain unchanged. Kern River Gas Transmission Co., 92 FERC
161,061, at 61,156 (2000).

® Kern River Gas Transmission Co., 92 FERC { 61,061, at 61,156 (2000).

"Id. at 61,157. Kern River stated that in designing its rates, cost of service and
rate base components would first be allocated to each rate option based upon the
percentage of contract demand of those shippers electing to pay the new 10-year rates,
the new 15 year rates, and the existing rates. Then, the levelized rates for the 10-year and
15-year rate options will be calculated by levelizing the cost of service over the extended
contracts terms, and the existing rates will be reduced as appropriate. Id.
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by either 5 or 10 years since this produced significantly lower rates.® Therefore, after this
election, only two customer groups existed: 10-year ET shippers and 15-year ET
shippers.

4. In May 2002, Kern River completed an expansion project by adding additional
compression to its system.? The costs associated with the 2002 Expansion project were
rolled into the original system costs. As before, the 2002 Expansion shippers were
permitted to choose 10 or 15-year terms for this additional capacity. However, since the
contract expiration dates were different from the dates in the original system shipper
contracts, Kern River did not combine the cost-of-service and revenues together to derive
the rates. Rather, Kern River elected to calculate the rolled-in rate reduction benefit of
the system expansion on an equal per unit basis for all original system shippers in order
to derive an additional rate reduction benefit.'® Kern River stated that the rolled-in rate
treatment of the costs for this project would result in recovery of the total debt-related
depreciation expenses over the primary terms of the expansion shippers’ contracts.™

5. In May 2003, Kern River completed another expansion project. Kern River
priced these services on an incremental basis and again permitted shippers to choose
either 10-year or 15-year firm contracts.

6. On April 30, 2004, Kern River filed the instant general rate case under section 4 of
the NGA, in accordance with its obligation under the 1999 settlement of its previous
section 4 rate case.™® Kern River proposed to continue using the rate levelization
methodology and cost of service rate principles as approved in the original Kern River
certificate,™* the extended term (ET) rate settlement,’ the 2003 Expansion certificate, ™

8 Ex. KR-45 at 5; Kern River Initial Brief at 3. The 2000 ET Settlement also
provided that Kern River’s original 25-year depreciation life for book purposes would be
extended by 15 years from 2017 to September 30, 2032.

% Kern River Gas Transmission Co., 96 FERC { 61,137 (2001).

Y Ex. KR-45 at 5.

1 Kern River Gas Transmission Co., 96 FERC 1 61,137, at 61,591 (2001).

12 Kern River Gas Transmission Co., 100 FERC { 61,056, order on reh’g, 101
FERC 1 61,042 (2002).

3 Kern River Gas Transmission Co., 87 FERC 1 61,128, order on reh’g, 89 FERC
161,144 (1999).

1 Kern River Gas Transmission Co., 50 FERC { 61,069 (1990).

1> Kern River Gas Transmission Co., 92 FERC { 61,061 (2000), reh'g denied,

94 FERC 1 61,115 (2001).
1% Kern River Gas Transmission Co., 100 FERC { 61,056 (2002).
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and the prior Kern River rate case settlements, *’ with certain modifications such as the
exclusion of certain compressors and general plant in its levelized methodology.™® The
Commission accepted and suspended the rates subject to refund, conditions, and
hearing."® The Presiding Administrative Law Judge (ALJ) issued her Initial Decision on
March 2, 2006.%°

7. In Opinion No. 486, the Commission generally affirmed the ALJ’s determinations;
however, the Commission determined that several issues required revisions. Therefore,
Opinion No. 486 found that, due to several required modifications of the proxy group,
Kern River’s return on equity (ROE) should be set at 11.2 percent, rather than the

9.34 percent adopted by the ALJ. The Commission also reversed the ALJ’s rejection of
Kern River’s proposal to use a weighted average cost of debt in designing rates for all
groups of shippers on its system and the ALJ’s denial of a corporate tax allowance. In
addition, the Commission ordered Kern River to include in its tariff the Period Two step-
down rates that will take effect after the shippers’ current contracts expire. The
Commission affirmed most other rulings by the ALJ, including her holding that Kern
River should continue its existing rate levelization methodology.

8. Kern River, Edison Mission, Calpine, Pinnacle West, RCG, and BP requested
rehearing of Opinion No. 486.% For the reasons discussed below, the Commission
generally denies rehearing. However, the Commission grants rehearing on the issue of
Kern River’s return on equity in order to permit appropriate master limited partnerships
(MLPs) to be included in the proxy group, consistent with our contemporaneous Policy
Statement on the Composition of Proxy Groups for Determining Gas and Oil Pipeline

7 Kern River Gas Transmission Co., 70 FERC { 61,072 (1995); Kern River Gas
Transmission Co., 90 FERC { 61,124, order on reh’g, 91 FERC {61,103 (2000).

18 A more detailed history of recent regulatory proceedings on Kern River’s
system is available in Opinion No. 486 at P 4-17.

9 Kern River Gas Transmission Co., 107 FERC { 61,215, order on reh’g,
109 FERC 1 61,060 (2004).

20 Kern River Gas Transmission Co., 114 FERC { 63,031 (2006).

21 On December 1, 2006, BP and Pinnacle West also filed a request for rehearing
and/or clarification of a November 15, 2006 notice granting Kern River a 30-day
extension of time to file tariff sheets in compliance with Opinion No. 486. The
Commission dismisses that request for rehearing as moot since Kern River submitted its
compliance filing on December 18, 2006, and on May 21, 2007, pursuant to a May 2,
2007 order, Kern River Gas Transmission Co., 119 FERC 1 61,106 (2007), Kern River
provided to its shippers additional information, including computer models, to support its
compliance filing.
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Return on Equity.? In addition, the Commission establishes further procedures in order
to allow participants to submit additional evidence on this issue.

1. Levelized Rates/L evelized Cost of Service Proposal

A. General

9. At the hearing, several parties, including BP, opposed Kern River’s proposal to
continue its levelized rate methodology and sought to have the Commission require Kern
River to use a traditional rate design. Under a traditional rate design, Kern River’s cost
of service would reflect its rate base as of the end of the test period. Thus, traditional
ratemaking generates rates applicable to future periods based on past period data and
does not take into account future declines in the rate base as depreciation is recovered.
The parties’ primary objection to Kern River’s levelized rate methodology was the
provision for the Period One rates to recover 70 percent of Kern River’s invested capital
during the terms of the firm shippers’ current contracts. These parties contended that, as
a result, Kern River would overrecover its costs during Period One, with no assurance
that Kern River would ever put into effect the lower Period Two rates.

10.  The ALJ found that Kern River carried its burden of proving that its levelized
cost-of-service/ratemaking methodology would produce just and reasonable rates subject
to certain modifications.?®

Opinion No. 486

11.  In Opinion No. 486, the Commission affirmed the ALJ’s finding and found that
Kern River’s rates should continue to be designed based upon the levelized
methodology.”* The Commission pointed out that it had previously faced a situation
concerning the continuation, in a subsequent NGA section 4 rate case, of a levelized rate
methodology agreed to in an optional expedited certificate, in Mojave Pipeline Co.,

81 FERC 1 61,150 (1997) (Mojave). Mojave held that a central issue when an application
for an optional certificate is considered is whether the proposed rates reflect an
appropriate allocation of the risks of proceeding with the project. Mojave’s levelized rate
structure, including the schedule of plant recoveries, was a key aspect of the risk sharing
agreement underlying its optional certificate, and accordingly the Commission would not
lightly change that agreement. Opinion No. 486 found that the same reasoning applied in
this case. The Commission stated that it granted an optional expedited certificate to Kern

22123 FERC 1 61, (2008) (Policy Statement).

2 1d. at P 253.
2 Opinion No. 486 at P 37.
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River and Mojave at the same time,* that both pipelines proposed the same levelized rate
methodology in their certificate applications with 70 percent of the invested capital to be
recovered during the initial contract terms to coordinate with the pipeline’s payment of
their debt and that it considered the two pipelines’ rate proposals in tandem using
virtually identical language to approve each.?® The Commission, therefore, found that
Kern River should continue its levelized rate model in the instant case.”’

12.  In Opinion No. 486, the Commission further stated that issues such as the recovery
of depreciation under levelized rates is a long term proposition. The Commission
reasoned that:

In essence, the pipeline defers recovery of depreciation, which would
otherwise be recoverable in the early years, relying on the assurance that it
will be able to recover these costs in later years. Since this trade off is at
the heart of any levelization plan, it is inherent in any such plan that the
levelized rate will remain in effect for the entire agreed upon period.

13.  The Commission recognized that Kern River’s Period One rates will recover more
depreciation expense than it will have depreciated on its books. However, Kern River
books a regulatory asset or liability for the difference between the annual regulatory
depreciation expense it recover in rates and its book depreciation expense. At the end of
Period One, Kern River’s books would reflect a regulatory liability, and this would serve
to lower its Period Two rates. The Commission rejected a variety of arguments as to why
shippers might not receive the benefit of the lower Period Two rates. However, in order
to increase the assurance that Kern River’s shippers will obtain the benefit of the lower
Period Two rates if they continue service beyond the terms of their existing contracts, the
Commission directed that Kern River include in its tariff the Period Two rates that will
take effect when the firm shippers’ existing contracts expire.

Rehearing Requests

25 Opinion No. 486 at P 39, citing, 50 FERC { 61,069 (1990); Kern River Gas
Transmission Co., 58 FERC {61,073, order on reh’g, 60 FERC {61,123 (1992).

26 Opinion No. 486 at P 39, citing, 50 FERC § 61,069, at 61,151-153, Mojave
Pipeline Company, 58 FERC { 61,074, at 61,248-51, and Kern River Gas Transmission
Co., 60 FERC 161,123, at 61,436-38 (1992), approving Mojave’s initial rate with
50 FERC 61,069, at 61,149-51, Kern River Gas Transmission Co., 58 FERC {61,073,
at 61, 242-44 (1992), and 60 FERC 61,123, at 61,436-38 (1992), approving Kern
River’s initial rates.

27 Opinion No. 496 at P 38-39.

28 Opinion No. 486 at P 42.
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14.  Both BP and Kern River seek rehearing of Opinion No. 486°s rulings concerning
Kern River’s levelized rates. BP argues that the acceptance of levelized rates was not
justified, and that traditional rates should be implemented on Kern River’s system. Kern
River contends that the Commission should not have required it to include its Period Two
rates in its tariff. Kern River also objects to certain other rulings by Opinion No. 486
related to its levelized rates which are discussed in later sections of this order.

15.  BP’s primary objection to Kern River’s levelized rates continues to be that they
are designed to enable Kern River to recover 70 percent of its invested capital during
Period One. BP argues that this requires shippers to pay the pipeline $500 million more
in depreciation during Period One than they would if depreciation were recovered evenly
throughout Kern River’s service life, consistent with the manner in which it records
depreciation on its books. BP asserts, on a number of grounds, that there is no assurance
that Kern River will return the $500 million to its shippers in the Period Two step-down
rates or that the step-down or post step-down rates will remain in effect for agreed upon
periods. BP argues that Opinion No. 486’s requirement that Kern River file revised tariff
sheets setting forth its step-down (Period Two) rates and the effective date of these rates
fails to protect the shippers because Kern River may file to change those rates. In
addition, BP argues that the Kern River has stated its intent to negotiate step-down rates
for Period Two and that the Commission cannot ignore the signs that Kern River will
seek to avoid or minimize its obligation to accept the reduced step-down rates.

16.  Inaddition to its contentions concerning Kern River’s specific levelized rate
methodology, BP also raises more general objections to the use of levelized rates. For
example, it argues that determining levelized rates requires the use of long-term
projections, which are less reliable than the short-term projection underlying traditional
rate. BP also argues that levelized rates violate the filed rate doctrine and the rule against
retroactive ratemaking, since they permit pipelines to carry forward underrecoveries from
the early years of the levelized period for recovery during the later years.

17.  Kern River objects to the requirement that it include its Period Two rates in its
tariff now, arguing that the Commission lacks authority under NGA sections 4 and 5 or 7
to require it to set forth rates which will not take effect until many years in the future. It
also argues that any calculation of its Period Two rates now would be speculative.

Commission Determination

18.  The Commission denies both BP and Kern River’s requests for rehearing on this
issue. We address BP’s contentions first.

19.  BP’svarious contentions as to why the Commission should reject Kern River’s
proposal to continue its levelized rate methodology largely ignore the fundamental reason
relied upon in Opinion No. 486 for approving continuation of Kern River’s levelized
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methodology, including the recovery of 70 percent of invested capital during the terms of
the shippers’ current contracts. That reason is that Kern River’s levelized rate
methodology is part of the risk sharing agreement among Kern River, its shippers and
lenders underlying Kern River’s optional expedited certificate. As the Commission
explained in Opinion No. 486, the Commission's optional expedited certificate
regulations required that an applicant for such a certificate must be willing to assume the
economic risks of the project.? Therefore, a central issue in approving an application for
an optional certificate was whether the pipeline’s proposed rates reflected an appropriate
allocation of the risks of the project as between the pipeline, its customers, and other
interested parties. As the Commission held in Mojave, once the Commission has issued
the certificate, “the Commission will not lightly change the allocation of risk inherent in
the optional certificate as granted,” absent some “overarching policy reason.”*

20.  During Kern River’s certificate proceeding, the Commission and the parties
carefully considered Kern River’s levelized rate methodology, including the schedule of
plant recoveries to which BP now so strenuously objects. For example, in its January
1992 order amending Kern River’s certificate, the Commission set forth the schedule of
plant recoveries over the originally agreed upon 25-year depreciation life of the project.
The Commission then stated, “to further explain the above table, we note that Kern
River’s capital structure is based on a 70/30 debt/equity ratio. Kern River’s rates are
designed to recover enough plant costs to allow Kern River to repay most of its original
debt capital, which is 70 percent of its capital structure, in the first 15 years. Therefore,
when added together, the plant recoveries for the first 15 years approach 70 percent. The
rates are also designed to recover enough plant costs to allow Kern River to recover its
original equity capital, which is 30 percent of the capital structure during the next

10 years.”*! Kern River sought rehearing of the January 1992 Order, asserting that, in
calculating the schedule of plant recoveries, the Commission had erroneously maintained
Kern River’s 70/30 debt equity ratio throughout the life of the project. It argued, that
since its levelized rates were intended to permit it to pay off its debt during the first

15 years, the Commission should have reflected the gradual shift to a project capitalized
with 100 percent equity at the end of 15 years. The Commission agreed and approved
Kern River’s proposed schedule of plant recoveries, which allowed it to recover
somewhat in excess of 70 percent of its plant costs during the 15-year term of the
shippers’ original contracts.*

2 Opinion No. 486 at P 38, citing, Mojave Pipeline Co., 81 FERC, at 61,682-683
(1997). See also, Mojave Pipeline Co., 47 FERC § 61,200 at 61,696-7 (1989).

% Mojave Pipeline Co., 81 FERC { 61,150 at 61,682-83 (footnote omitted).

31 Kern River Gas Transmission Co., 58 FERC { 61,073, at 61,243 (1992).
(emphasis added.)

%2 Kern River Gas Transmission Co., 60 FERC 61,123, at 61,363-61,437 (1992).
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21.  Itisthus clear that Kern River’s levelized rate methodology, including its
provision for recovery of approximately 70 percent of its invested capital during the
terms of the initial shipper contracts, was part of the allocation of risks and costs of the
project agreed upon in the certificate proceeding between Kern River, its lenders, and its
shippers. All parties had an opportunity in that proceeding to express their views on the
levelized rate methodology, and whether recovery of 70 percent of invested capital
during the terms of the shippers’ contracts was appropriate. Once the Commission
approved Kern River’s levelized rates and its schedule of plant recoveries, Kern River
and its lenders could reasonably rely on that approval in deciding whether to proceed
with the project. In Opinion No. 486, the Commission determined that the same
reasoning applied to the Kern River proceeding before it, and held that Kern River would
be permitted to continue the levelized rate model agreed to in its certificate proceeding
and subsequent proceedings in a manner consistent with the Commission’s holdings in
Mojave.®

22.  Inthe 2000 ET Settlement, the parties agreed to certain modifications in the risk
sharing agreement underlying the certificate, consistent with Kern River’s refinancing of
its debt and extension of the period over which it was required to repay its loans. Kern
River’s levelized rates continued to be designed to recover 70 percent of its invested
capital during the terms of the shippers’ contracts. However, the shippers were given an
opportunity to extend the terms of their contracts either by 10 years to 2011 or by

15 years to 2016. This had the effect of giving the shippers a longer period of time over
which to pay these costs, corresponding to the extension of Kern River’s debt repayment
obligation.

23.  BP, as the corporate successor to Amoco Corporation, was an original shipper on
the Kern River system, who participated in the optional expedited certificate proceeding.
BP also supported the 2000 ET settlement,®* and chose the option provided by that
settlement of extending its contract by ten years. Therefore, BP has agreed to the use of
Kern River’s levelized methodology, including its provision for shippers to pay
approximately 70 percent of Kern River’s invested capital requirement during their
current contract terms, on several occasions.

%% Mojave Pipeline Company, 81 FERC { 61,150 (1997), order on reh’g, 83 FERC
161, 267 (1998).

3 In the ET 2000 settlement proceeding, the ET Firm Shippers, which included
Amoco Energy Production Co. and Amoco Energy Trading Corp., stated that shippers
receiving lower rates in return for contract extensions is in the public interest and that it
accomplished the goals of Order No. 637 to strengthen the long-term market. 92 FERC
161,061, at 61,159 (2000).
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24.  Thus, by asking the Commission to require Kern River to eliminate its levelized
rates and use traditional rates instead, BP is seeking a fundamental change in the
allocation of the risks of the project which it agreed to in both the original certificate
proceeding and the 2000 ET Settlement. While BP may now regret having agreed to this
allocation of the risks, it has provided no basis for modifying that agreement, which the
other parties have relied upon in making investment decisions.* BP points to no
significant change in circumstances which renders the agreement previously approved by
the Commission no longer just and reasonable. Nor does it point to any overarching
public policy reasons for changing the agreement.

25.  Levelized rates, by their very nature, are intended to be in effect for the life of a
project. Their purpose is to address the fact that, under a traditional rate design, the
Commission awards a return based on the rate base existing at the end of the test period,
without taking into account subsequent declines in the rate base as depreciation is
recovered until the pipeline files a new NGA section 4 rate case. Therefore, under
traditional ratemaking, a pipeline’s rates are higher during the early years of its life, than
in its later years, unless the pipeline makes new rate base investments.* Levelizing the
pipeline’s rates over its life provides lower rates at the initiation of service than a
traditional rate making methodology but, over time as the traditional rate base declines,
the levelized rate will become higher than traditionally designed rates. In essence,
levelization is accomplished by the pipeline deferring to later years recovery of costs that
would otherwise be recoverable early in its life. Therefore, as the Commission stated in
Opinion No. 486:

Since this trade off is at the heart of any levelization plan, it is inherent in
any such plan that the levelized rate will remain in effect for the entire
agreed upon period. Opinion No. 486 at P 42.

Given this fundamental fact concerning levelized rates, BP, and all the other parties who
agreed Kern River’s levelized rate methodology, should have reasonably anticipated from
the beginning that methodology would continue in effect throughout Kern River’s life,
absent agreement by all parties to modify or eliminate that rate design. Nor should it
come as any surprise to the parties that the Commission would hold the parties to their
agreement.

% As we pointed out in Opinion No. 486, the D.C. Circuit held in Exxon Mobil
Corp. v. FERC, 430 F.3d 1166, 1177 n.7 (D.C. Cir. 2005), that a company “is not
typically entitled to be relieved of its improvident bargain. . . . Wise or not, a deal is a
deal,” and therefore “people must abide by the consequences of their choices.” Opinion
No. 486 n.113.

% See Public Service Commission of New York vs. FERC, 866 F.2d 487, 492-3
(D.C. Cir. 1989).
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Excess Recovery During Period One

26.  Kern River’s levelization methodology does have the unusual feature of levelizing
Kern River’s rates over several different periods, so that Kern River can recover

70 percent of its invested capital through the Period One levelized rates in effect during
the terms of the shippers’ current contracts. As a result, unlike the usual situation with
levelized rates, Kern River’s levelized rates will recover less of its costs during the early
years of Period One than under traditional rates. However, by the end of Period One
those rates will have recovered more costs than traditional rates would have recovered at
that stage of Kern River’s life. Kern River will then return this excess recovery to its
shippers during Period Two, through the step-down rates to be implemented at the start of
Period Two. BP asserts that the excess recovery as of the end of Period One is

$500 million, and this excess recovery is the primary focus of BP’s various contentions
as to why Kern River must be required to shift to a traditional rate design.

27.  As already discussed, the fact Kern River will be in an excess recovery position at
the end of Period One has been an essential feature of the agreed-upon levelized rate
methodology from the beginning. This was agreed to in order to provide Kern River the
funds to repay its loans during the terms of the shipper’s existing contracts, and both
Kern River and its lenders have relied on this aspect of the levelized rate methodology in
proceeding with the project. Thus, this is not a changed circumstance that might justify a
change the levelized rate methodology.

28.  Inany event, the fact Kern River will be in an excess recovery position at the end
of Period One does not lead to an unjust and unreasonable overrecovery of its costs. As
the Commission explained in Opinion No. 486,%” Kern River must keep track of its
recovered depreciation from ratepayers in a separate account. Kern River records annual
book depreciation as an addition to Account No. 108 (Accumulated Depreciation
Expense), and a regulatory asset or liability is booked for the difference between the
annual regulatory depreciation expense it recovers in rates and the book depreciation
expense it records in Account No. 108. At the end of Period One, the regulatory liability,
which BP asserts will amount to $500 million, will be reflected in the Period Two rates
and thereby returned to Kern River’s shippers.

29.  BP argues that the accrual of a regulatory liability and separate tracking of
depreciation expense do not provide assurance that the excess recoveries will be returned
to the over-contributing shippers. BP argues that this confuses keeping account of
amounts returning the money to the overcharged party.* Further, BP argues that Kern

%7 Opinion No. 486 at P 47-48.
% BP argues that compliance with the Uniform System of Accounts does not
obviate compliance with separate rate review provisions of NGA Sections 4 and 5.
(continued...)
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River’s levelization model does not track the regulatory liability beyond the end of the
test period. Therefore, the model allegedly does not provide any assurance of what
amount the regulatory liability should be at any future date. BP also argues that under
Kern River’s view of the applicable standards, Kern River’s over-recovery of
depreciation does not qualify for regulatory liability status. Consequently, it argues that
the Commission’s view that the $500 million in over-recoveries will be returned to the
shippers does not appear to be shared by the pipeline.

30. The Commission recognizes that these accounts do not drive ratemaking, and
therefore, the fact that Kern River has recorded a regulatory liability by the end of Period
One will not, by itself, guarantee return of the excess recovery amounts through rates.
However, in Opinion No. 486, the Commission stated that the step-down benefit of the
lower Period Two rate was an essential component of Kern River’s proposal. Therefore,
in order that all of Kern River’s proposed rates might be easily ascertained and so that the
reduced rate would take effect upon the agreed to dates, the Commission directed Kern
River to file revised tariff sheets setting forth its currently proposed rates based upon the
instant cost of service as well as the rates and effective date of the step-down rates to be
available to its 10 and 15 year shippers. The Commission also stated that absent further
action pursuant to sections 4 or 5 of the NGA, the rates as set forth will become effective,
as noted, as a component of the filed rate accepted by the Commission.** Below the
Commission denies Kern River’s request for rehearing of this requirement.

31.  Moreover, in regard to BP’s contention that Kern River’s levelization model does
not track the regulatory liability beyond the end of the test period in this proceeding, Kern
River has submitted testimony that it recognizes depreciation amounts each year within
the levelization model and that it records that annual depreciation as an addition to its
Account No. 108 and that a regulatory asset is booked for the difference between the
annual depreciation expense it recovers in its rates and the book depreciation expense it

Citing, United Gas Pipe Line Co., 32 FERC 1 63,080, at 65,242 (1985) (holding that the
USOA “dol[es] not control ratemaking situations”); accord Public Service Comm’n of
New Mexico, 13 FERC 63,041 (1980) (citing Tennessee Gas Pipeline Co. v. FPC,
561 F.2d 955 (D.C. Cir.1977) and Alabama-Tennessee Natural Gas Co. v. FPC, 359 F.2d
318 (5th Cir. 1966) for the proposition that “[a]lthough relevant, . . . accounting
principles are not to be blindly followed . . .for ratemaking purposes™)), aff’d, 17 FERC
161,123, at 61,245 (1981); Transcontinental Gas Pipeline Corp., 55 FPC 635 (1976) (the
“fact that an agency treats an item a certain way for purposes of its uniform system of
accounting does not mark the end of judicial scrutiny; on the contrary, a reviewing court
must assure itself that the accounting practice is consistent with underlying substantive
principles of public utility law”).

%% Opinion No. 486 at P 54.
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records in Account No. 108.“° In any event, because the Commission has required that
Kern River file its Period Two rates the parties will have an opportunity in Kern River’s
compliance filing proceeding to determine whether the Period Two Rates are
appropriately calculated with regard to the regulatory assets and liabilities that Kern
River has incurred and recovered.

Return Of Excess Recoveries During Period Two

32.  BP asserts, on numerous grounds, that despite our requirement that Kern River file
its Period Two rates now, there is no assurance that the $500 million will be returned to
the shippers in the Period Two step-down rates.** First, BP argues that Kern River may
file a new rate case under NGA section 4 at any time, proposing to shift to a traditional
rate design or proposing some other change that would eliminate the requirement to
implement the reduced Period Two rates. It points out that a Kern River witness testified
that the outcome of the case could cause Kern River to file to eliminate its levelized
rates.*? Everything the Commission has said above about its strong preference for
maintaining the risk sharing agreement underlying Kern River’s optional certificate and
subsequent settlements applies equally to all interested parties, including Kern River.
Thus, the Commission would be as skeptical of any contested proposal by Kern River to
change that agreement, including its obligation to implement the Period Two rates, as the
Commission has been of BP’s efforts in this proceeding to change that risk sharing
agreement. Indeed, as we reaffirm below, in this proceeding we are rejecting Kern
River’s proposal to remove the costs of its compressors from the rate levelization for that
very reason.

33.  Second, BP suggests that Kern River’s levelization model is so complex,
cumbersome and unwieldy, that Kern River may make changes without the knowledge of
the parties or a Commission determination of whether those changes are just and
reasonable. BP argues that Opinion No. 486 fails to address how the Commission will
ensure that the levelization model is not changed by Kern River. BP argues that unless
the model in the form used to produce the rates at issue in this case (modified to reflect
the holdings of Opinion No. 486) has been filed with the Commission, participants will
not be able to ascertain whether the benefit of their bargain is being preserved.

“YEx. KR-50 at 21.

“Additionally, BP states that the Commission would need to grant waiver of
18 C.F.R. § 154.207 (2006), to accept in 2006, tariff sheets setting forth Period Two rates
that may not take effect for another dozen years. As shown here, the Commission finds
good cause to waive its regulations to provide the rate certainty provided by the Period
Two rates discussed herein.

%2 Citing Ex. KR-54 at 4.
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34.  On May 2, 2007, the Commission addressed a motion filed by several Kern River
Shippers requesting that the Commission direct Kern River to provide certain additional
information with respect to its December 18, 2006 compliance filing in this proceeding
and schedule a technical conference to discuss the additional information.”® The Kern
River Shippers requested that the Commission direct Kern River to furnish all
participants in the captioned docket, electronic copies of each model with cells, links,
formulae and data intact, used to calculate the data contained in Kern River’s

December 18, 2006 compliance filing in the instant proceeding. Kern River responded
that the Commission should deny the request in part because all participants in this
proceeding already have electronic copies of the models and they and their consultants
have had well over two years to use and understand them.** The Commission granted the
Kern River Shippers’ request that Kern River provide them with the model that it used to
derive rates consistent with the Commission’s directive in Opinion No. 486. The
Commission found it was appropriate for the parties to have the computer model on
which Kern River based its December 18, 2006 compliance filing so that they may
properly evaluate it.* The Commission also responded to Kern River’s point that the
parties have already seen two prior computer models, stating that this fact was irrelevant
to the parties’ ability to examine the most recent computer model underlying its
compliance filing. Therefore, since the Commission has ordered Kern River to provide
all interested parties with electronic copies of each model, with cells, links, formulae and
data intact, used to calculate the data contained in Kern River’s December 18, 2006
compliance filing, the Commission finds that all parties during the compliance phase of
this proceeding will be able to determine whether Kern Rivers rates are appropriately
derived consistent with the approved levelization model and the Commission’s directives
in Opinion No. 486.

35.  Third, BP points out that Kern River has stated that it intends to negotiate with its
customers the step-down rates which it implements for Period Two. As set forth above,
the Commission has required Kern River to set forth its Period Two rates in this
proceeding. Any negotiation between Kern River and its shippers, by necessity, implies
that the shippers must agree to such a change. If BP desires to obtain the benefits of its
Period Two rates instead of entering into a negotiation with Kern River, it has every right

* Kern River Gas Transmission Co., 119 FERC { 61,106 (2007). The Kern River
shippers making the motion were: BP; Calpine; Pinnacle West; and, Questar Gas Co.
(Questar).

“Id. at P 8, citing, Ex. KR-118 [Protected Material] (original filing), Ex. KR-119
[Protected Material] (45-day update filing); Ex. BP-54 (instructions).

** The Commission also noted that Kern River may request that parties who
receive the information be subject to a protective order as it did with the previous
computer models in this proceeding. Initial Decision at P 9.
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to forego any such negotiation attempt by Kern River and take the Period Two rates on
file by virtue of this proceeding.

36. Fourth, BP argues that, under the Commission's current rolled-in vs. incremental
rate policies, the Original System shippers could be deprived of the benefit of the Period
Two rates by being required to pay higher rolled-in rates in order to renew their contracts.
BP points out that in the 1999 Certificate Policy Statement*® the Commission held that,
on a system with incremental rates, shippers paying the lower pre-expansion rates who
exercise their right of first refusal rights (ROFR) at the end of their contracts could be
required to match third party bids up to the higher expansion rate. BP suggests that under
this policy, when its contract for service on the Original System expires, it could be
required to pay up to the incremental 2003 Expansion System Rate, instead of the Period
Two step-down rate for the Original system.

37.  In Opinion No. 486, the Commission addressed this issue, and stated that in its
1999 Policy Statement*” and in Order Nos. 637 and 637-A, it discussed ROFR
procedures under which a shipper with an expiring contract may be required to pay a
price higher than its previous maximum contract rate in order to keep its capacity. The
Commission determined that its policies only contemplated a roll-in of costs in certain
limited circumstances, and noted particularly that in order to charge a higher rate than the
previous maximum rate, the pipeline must have in place an approved mechanism for
reallocating costs between the historic and incremental rates so all rates remain within the
pipeline’s cost of service. The Commission noted that Kern River did not have such a
mechanism in its tariff.*

% Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC
161,227 (1999), clarified, 90 FERC { 61,128, order on reh’g, 92 FERC { 61,094 (2000).

“71d. at 61,746-47.

“® BP takes issue with the Commission’s statement that “Kern River states that it
has no such mechanism” Opinion No. 486 at P 53 and n.92, citing Kern River Brief on
Exceptions at 40-41. BP argues that Kern River does not make such a statement at the
cited passage, or at 40-41 of its Brief Opposing Exceptions. However, Kern River in its
Brief Opposing Exceptions at 41 states that:

Moreover, as Order No. 637-A makes clear, BP’s purported worry cannot
occur in any event unless Kern River elects to propose a mechanism for re-
allocating costs and until the Commission, after an opportunity for all
affected parties to be heard, has approved a specific allocation mechanism
to ensure that all rates stay within the total cost-of-service. (emphasis
added).

(continued...)
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38.  BP argues, however, that Kern River has not offered any legally-binding
commitment to abstain from filing to include such a mechanism in its tariff, which would
allow Kern River to vitiate step-down rates, and the Commission has not suggested that it
would reject such a filing. As discussed above, the Commission would be very skeptical
of any NGA section 4 proposal by Kern River that would have the effect of modifying
the risk sharing agreement underlying its optional expedited certificate and subsequent
settlements. Therefore, if Kern River proposed such a mechanism in the future, Kern
River would be required to show that the possible denial of step-down rates to its 10 and
15-year customers would be just and reasonable. Consistent with the discussion above,
the Commission, in making such a determination, would consider its position that the
levelization methodology including the step down rates must remain in place for shippers
to realize the benefits of their bargain.

39.  Finally, BP argues that the Commission should require that Kern River set up a
fiduciary account or require direct bilateral agreement between Kern River and its
shippers. BP, as well as other shippers, already have contracts with Kern River under the
2000 ET settlement that provides them with service and step-down rates. Furthermore,
the Commission in accepting the continuation of Kern River’s rate design, need not
modify these agreements to require Kern River to set up fiduciary accounts as suggested
by BP, especially given the fact that the Commission has required Kern River to set forth
its Period Two step-down rates so that all parties may see the rates and their effective
dates.

Alleged Changes To Original Bargain

40.  BP also argues that contrary to the original bargain, Kern River’s proposal
recovers more than $140 million in depreciation revenue over its debt service
requirements. ** BP asserts that this amount is used to recover Kern River’s equity

More importantly, no party argues that Kern River has such a tariff mechanism at this
point, nor does the Commission’s review of Kern River’s tariff reveal such a mechanism.
**To support its assertions, BP refers to the testimony of Elizabeth H. Crowe who
stated that testimony provided by Kern River omitted depreciation from general plant and
from the Big Horn Lateral and had attributed depreciation to both compressor engines
and the High Desert Lateral equal to the debt cost assigned to the facilities. In addition,
Ms. Crowe asserted that Kern River omitted depreciation related to compressors engines
and general plant depreciation related regulatory assets. Ms. Crowe stated that to correct
all these deficiencies, she prepared a comparison of all the depreciation included in Kern
River’s test period levelization models and the actual unrecovered debt principal of Kern
River’s outstanding loans. Ms. Crowe stated that this comparison, shown in Exhibit
No. BP- 44, reflects that “Kern River’s levelized depreciation recovered over the
(continued...)
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investment even though the original bargain was to recover 70 percent of original plant
which corresponded to Kern River’s original debt component. BP argues that this
benefits Kern River’s equity holders, who will own a system with far lower net invested
capital, at the expense of Kern River’s shippers, contrary Commission’s intent under
Kern River Gas Transmission Company, 50 FERC { 61,069 at 61,150.° BP argues that
Opinion No. 486 erred in stating that “in approving this levelized method in Kern River’s
initial certification proceeding, the Commission did not mandate the recovery of debt in
any particular timeframe.”>* BP argues that the premise of Kern River’s original
certificate order was that all debt would be retired during Period One. BP argues that in
the order implementing the ET program, the Commission stated that “after the debt
attributable to the original system construction is repaid, [Kern River’s] transportation
rates will step-down to a lower level,”*? and that “[R]ates have been designed based on
levelizing the cost of service over the debt repayment period . . . .”>* Therefore, BP
argues that the Period One rates were clearly linked to full debt recovery by Kern River.

41. BP argues that if the justification for levelization is that the parties’ bargain
should be preserved, then all of Kern River’s debt must be extinguished during Period
One. BP also asserts that the Commission’s statements regarding the collection of debt

remaining 13.5 years of its current levelized rates schedules is 143.9 million greater than
its outstanding debt principal at the end of the test period.” Exh. BP- 42 at 11:10 - 13.

*0 Citing Kern River Gas Transmission Co., 98 FERC { 61,205, at 61,721-22
(2002) (“Kern River’s levelized model . . . assumes that 70% of the 2003 Expansion
investment will be depreciated over the 10-year and 15-year terms of the 2003 Expansion
[transportation service agreements] . . . to reflect recovery of the related debt-financed
investments over those periods”); Kern River Gas Transmission Co., 50 FERC 1 61,069
(1990) (“This rate structure will enable Kern River to recover all of its debt service
during the first 15 years....”).

>1 Citing Opinion No. 486 at n.90. BP argues that the Commission did not explain
how its conclusion is to be reconciled with its finding on this issue that the recovery of 70
percent of Kern River’s original investment is “intended to permit Kern River to pay off
its debt during that period” Opinion 486 at P 48 and that “Kern River . . . has continued to
derive its capital structure . . . upon the assumption that the depreciation expense included
in the levelized cost-of-service recovers debt costs first and recovers equity investment
only after the levelization period.” Opinion 486 at P106. Moreover, BP states that the
Commission also stated that “[T]he Commission approved levelized rates . . . since this
would enable Kern River to pay off its entire debt by the end of the shippers’ contracts
leaving a rate base entirely financed by equity.” Opinion 486 at P 112.

>2 BP request for rehearing at 30, citing, Kern River Gas Transmission System,

92 FERC 1 61,061, at 61,159 (2000).

> Exh. BP- 42 at 11.
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leave the door open for Kern River to assert that the repayment of all debt is a condition
precedent for the implementation of the Period Two step down rates.>*

42.  The fact that Kern River’s Period One rates are designed to recover approximately
$140 million more in depreciation costs than is required to meet Kern River’s outstanding
debt principal as of the end of the test period is not a violation of the original bargain
underlying Kern River’s levelized rates. That bargain relates to Kern River’s recovery of
the original capital invested in its Original System, the mainline expansions, and the
High Desert Lateral.”> As Kern River points out, its rate base is not solely limited to the
original capital invested in those facilities. Kern River’s witness testified that some of
the facilities in its rate base, including general plant, retirement costs, and the Big Horn
Lateral, “were financed by internally generated equity or temporarily through cash flows
available due to accelerated income tax deductions.”® Further, Kern River pointed out
that portions of the depreciation expense relate to the recovery of past investments in the
replacement of general plant and compressor engines that were not fully depreciated in
the levelized rates before they were retired and replaced.®” BP makes no contention that
any of these investments were imprudent, nor does it provide any other basis for the
Commission to exclude their recovery from Kern River’s rates. Kern River has shown
that, once these amounts are subtracted from the total depreciation included in its Period
One rates, the remaining depreciation in its Period One rates very closely approximates
its net unrecovered debt principal, consistent with the original bargain underlying Kern
River’s levelized rates.™®

43.  BP also contends that the levelized rate bargain between the parties underlying
Kern River’s optional expedited certificate mandates that Kern River must use the
revenue it recovers during Period One to pay off all its debt, and therefore argues that any
use of that revenue to pay down its equity would violate that bargain. However, BP

> As noted in Opinion No. 486, Kern River maintains that its existing contracts
are the only security for its debt and, as such, Kern River is obligated to pay all of its debt
at or before the termination date of its current firm shippers’ contracts. Opinion No. 486
at P50, citing Ex. KR-23 at 42:9-16, 43:7-11.

> See Kern River Gas Transmission Co., 58 FERC at 61,243 (emphasis supplied),
stating that Kern River’s rates were designed to allow Kern River “to repay most of its
original debt capital” during Period One and “its original equity capital” during Period
Two.

% Ex. KR-23 at 48.

> Kern River Brief Opposing Exceptions at 23, citing, Tr. 1184-1186:6; Exh.
No. KR-23 at 48-49.

*8 Kern River Brief Opposing Exceptions at 23.
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points to no Commission order containing such a requirement. The statements in past
Commission orders, such as that the Period One rates “will enable Kern River to recover
all of its debt service” (50 FERC at 61,069) or that “rates have been designed based on
levelizing the cost of service over the debt repayment period” (92 FERC 1 61,061 at
61,159), do not constitute requirements that Kern River actually pay off its debt during
that period. Consistent with our general ratemaking practices, such statements merely
explain that the Period One rates are designed to give Kern River an opportunity to pay
off all its debt during Period One. The Commission includes a depreciation allowance in
a pipeline’s cost of service in order to enable the pipeline to recover its invested capital.
However, the Commission does not require pipelines to put the money they recover
through rates to any particular use, such as paying off debt. How a pipeline uses
particular revenues collected from customers, as a general matter, is within its business
discretion.>® Given these facts, we find that, if the optional expedited certificate orders
had intended, contrary to the Commission’s usual practice, to actually require Kern River
to pay off its debt during Period One, the orders would have set forth that requirement
more clearly.

44.  In addition, the Commission examined testimony by Kern River that “the levelized
calculations do not project actual costs in a manner that exactly reflects the pipeline’s
debt payment obligations and that its ‘levelized calculations are not intended to reflect the
actual timing of the payments of debt principle (a timing of payments to lenders concept).
Therefore, the levelized calculations do not and should not reflect the indenture’s
schedule for debt principle payments.””® The Commission also examined its action in
the Mojave proceeding and determined that it did not require that all debt be extinguished
before the implementation of the Period Two rates.®® Moreover, as to concerns that Kern
River has accelerated recovery of its equity investment, the Commission stated:

Regardless of whether debt or equity is to be paid down through the
collection of depreciation, the pipeline may only collect the regulatory costs
included in its rates. Kern River’s Period One firm rates in the instant case
are designed to collect an amount equal to 70 percent of the investment in
the subject facilities, which coincides with the amount of debt used to
finance such facilities. Moreover, the Commission has recognized that
there may not be an exact correlation between the debt amortization
schedule and the schedule of plant cost recoveries through the allowed
regulatory depreciation. Subsequently, the step-down rates will be
designed by Kern River to recover only the remaining 30 percent of the

> See, City of Charlottesville, Virginia, v. FERC, 774 F.2d 1205, 1218 (1985).
% Opinion No. 486 at n.88, citing Ex. KR-23 at 40-41.
%1 Opinion No. 486 at n.89, citing Mojave, 81 FERC at 61,681-83.
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costs of the facilities, which will coincide with the amount of equity Kern
River originally placed into the project.®

45.  Therefore, the Commission has effectively mitigated BP’s concerns on this issue
by, requiring that the Period Two rates be filed with the effective dates linked to the
expiration of the 10 or 15 year contracts currently held by Kern River’s shippers, and by
holding that these Period Two rates must be based upon no more than 30 percent of Kern
River’s current rate base which is an amount corresponding to the amount of equity under
Kern River’s capital structure.

46.  However, the Commission will clarify one aspect of this finding. If Kern River
refinances its debt, and the debt, therefore, is not extinguished before the implementation
of the Period Two rates, the level of the Period Two rates may be adjusted to reflect any
benefits to shippers from such action but not any detriment to shippers. As Kern River
states in its Brief Opposing Exceptions:

refinancing would not change the remaining rate base at the end of
levelization, because ‘[i]rrespective of whether debt or equity is to be paid
down, through the collection of depreciation, the utility is only permitted to
collect depreciation in an amount equal to its investment, and no more.” EX.
No. KR-50 at 20:20-22, KR50 at 20 6-22:16, KR-29. The only effect of a
refinancing would be that the remaining rate base after levelization would
be capitalized partly with debt and partly with equity, rather than entirely
with equity. Moreover, because debt capital costs less than equity capital,
Kern River’s post levelization shippers would be better off under
refinancing than if Kern River maintained the nearly 100 percent equity
capital structure that would otherwise exist. Ex. Nos. KR-23 at 20, KR-29
(emphasis in original).®®

Therefore, if Kern River refinances its debt and/or debt is not fully extinguished at
the end of the respective shipper contracts, Kern River’s Period Two rates cannot
be higher than if it had used all the depreciation collected during Period One to
pay off its debt. The entire depreciation allowance reflected in Kern River’s
Period One rates must be subtracted from rate base in calculating the Period Two
rates regardless of Kern River’s actual use of these funds. Thus, the rate base used
to design Kern River’s Period Two rates may not reflect more than 30 percent of
its original invested capital no matter what the level of its outstanding debts.
However, as Kern River states, if some of that rate base is, contrary to current
expectations, financed by debt rather than equity, that fact will be reflected in the

%2 Opinion No. 486 at P 49 (footnotes omitted).
% Kern River Brief Opposing Exceptions at 33.
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calculation of the Period Two rates. Since debt is cheaper than equity, this would
reduce the Period Two rates below what they would be otherwise. Thus, there is
no way that the shippers could be harmed by Kern River’s failure to pay off all of
its debt during Period One.

BP’s Other Objections to Levelized Rates

47.  BP argues that Opinion No. 486 erroneously claims that traditional rates would
increase costs to shippers by $40 million annually above rates developed using a
levelized methodology. BP claims that if traditional and levelized rates are analyzed over
the same period of time and recover all of the same underlying cost of service amounts
based on the same depreciable life for book and rate purposes, each alternative has the
same total dollar cost.** BP further claims that because Kern River’s levelized rates do
not utilize the same depreciable life for book and rate purposes, during Period One, they
produce total revenue during Period One above traditional rates of $500 million. BP
argues that the Commission’s reliance on Kern River’s comparison between levelized
and traditional methodologies is flawed since the comparison does not look beyond the
twelve month test period ending October 31, 2004. BP asserts that the comparison does
not reflect the fact that over time, with rate base decreases, cost-based traditional rates go
down. BP argues that this one-year snapshot does not provide support for the
Commission’s assertion in Opinion No. 486 that over the life of the contracts, “Kern
River’s levelization methodology provides lower rates to shippers than the traditional
methodology.”®

48.  The Commission agrees with BP’s assertion that the studies referenced in Opinion
No. 486, which reflect the use of a twelve-month test period ending October 31, 2004, do
not consider future periods.® The Commission also agrees that the total amount of
depreciation recovered under both a levelized rate design and a traditional rate design is
the same. However, as discussed above, the Commission has accepted the proffered
levelized rate methodology based on the prior agreements of the parties. Moreover, a
precise comparison of cost recoveries under these two different methodologies over the
future periods is difficult to achieve. This is because such a comparison would
necessarily depend on how often Kern River would file a rate case during those future
periods. Under traditional ratemaking, shippers only receive the benefits of a declining
rate base to the extent that the pipeline files a rate case or the Commission institutes a
NGA section 5 proceeding. Until