UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners. Pat Wood, 111, Chairman;
Nora Mead Brownell, Joseph T. Kelliher,
and Suedeen G. Kelly.

Docket No. EC05-6-000
Boston Edison Company
TransCanada Energy Ltd.
Ocean State Power
Ocean State Power ||

ORDER DISMISSING APPLICATION FOR LACK OF JURISDICTION

(I'ssued December 21, 2004)

1 On October 19, 2004, Boston Edison Company (Boston Edison), TransCanada
Energy Ltd. (TransCanada), and Ocean State Power and Ocean State Power 11
(collectively, Ocean State) (collectively, Applicants) filed an application under

section 203 of the Federal Power Act (FPA)" requesting Commission authorization for
the disposition of what Applicants characterize as jurisdictional facilities, namely, certain
power purchase agreements(Agreements). In this order, the Commission finds that it
lacks jurisdiction over the proposed transaction.

2. This order servesthe public because it carries out the FPA’ s mandate that the
Commission shall only have jurisdiction over facilities that are used for transmission in
interstate commerce or for sales of electric energy at wholesale in interstate commerce.

116 U.S.C. § 824b (2000).
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Background

3. The proposed transaction is the assignment by Boston Edison to TransCanada of
its rights to buy power from Ocean State under the Agreements. After consummation of
the proposed transaction, TransCanada would then sell the power under the Agreements
to its effiliate, TransCanada Power Marketing Ltd. (TransCanada Power), who in turn
will re-sell the electricity.

4, Boston Edison provides electric retail service to communitiesin the Greater
Boston area.

5. TransCanadais an indirect subsidiary of TransCanada Pipelines Limited and
TransCanada Corporation. Itis primarily an energy marketing company and markets
electricity at wholesale at market-based rates. TransCanadais also engaged in power
generation.

6. Ocean State is an indirect subsidiary of TransCanada Corporation that has a
generating facility in Burrillville, Rhode Island, which is a natural gas-fired, combined
cycle facility with a capacity of 560 megawatts.

Notice of Filing, | nterventions, and Protests

7. Notice of the Applicants’ filing was published in the Federal Register, 69 Fed.
Reg. 62,874 (2004), with comments, protests, or interventions due on or before
November 8, 2004. None wasfiled.

Discussion

8. The Commission finds that it lacks jurisdiction over the proposed transaction.
Section 203 of FPA applies only to dispositions and other transactions involving
“jurisdictional facilities”. Section 201(b) of the FPA states that the Commission has
jurisdiction over all facilities used for transmission in interstate commerce or for sales of
electric energy at wholesale in interstate commerce,? which includes “ paper facilities’

216 U.S.C. § 824(b) (2000).
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such as power purchase agreements.® However, because aright to purchase power under
acontract isnot afacility used for the transmission of electric energy or for the sale of
electric energy at wholesale, the transfer (disposition) of such a purchase right is not
subject to section 203 authorization.*

The Commission orders:

The Commission dismisses for lack of jurisdiction Boston's Edison’s application
for authorization to dispose of jurisdictional facilities under section 203 of the FPA, as
discussed in the body of this order.

By the Commission.

(SEAL)

Linda Mitry,
Deputy Secretary.

3 By contrast, in prior cases, the Commission has determined that a contract or rate
schedule for the sale for resale of electric energy in interstate commerceis ajurisdictional
facility because it is the instrument by which an entity engagesin jurisdictional salesfor
resale, and the disposition of such a contract by a public utility (or the acquisition of such
acontract by a public utility) requires section 203 approval. See, e.g., Enron Power
Marketing, Inc., 65 FERC 1 61,305 at 62,405 & n.7 (1993), order on clarification and
reh'g, 66 FERC 1 61,244 (1994).

* See New England Power Company, 83 FERC 61,275 at 62,147 (1998).



