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_______________________

STATEMENT OF THE ISSUES

1.  Whether FERC’s approval of a proposed dock expansion in project waters was reasoned, when analysis of the expansion’s effects showed that, on balance, the expansion’s benefits, including impacts on employment, tax revenues, tourism, and recreational opportunities, outweighed the resulting small increase in boating densities and concomitant adverse impact on boating.

2.  Whether the Commission’s approval of the dock expansion in the absence of a comprehensive shoreline management plan was reasonable, given that the expansion would occur in an already heavily developed area, would increase the number of boat slips by only a small percentage, and was supported by most of those filing comments and letters.

3.  Whether the Commission properly considered and rejected proposed expansion alternatives, after determining the proposed dock layout alternatives would eliminate most of the proposed new boat slips and would negatively affect boating safety and shoreline.  


STATUTES AND REGULATIONS

The applicable statutes and regulations are contained in the addendum to this brief.

        STATEMENT OF THE CASE

I.
NATURE OF THE CASE, COURSE OF PROCEEDINGS, AND DISPOSTION BELOW


The orders under review are Grand River Dam Authority, “Order Approving Non-Project Use of Project Property,” 105 FERC ¶ 61,100 (Oct. 23, 2003) (“Expansion Order”) (R 398, JA 091);
 and “Notice of Denial of Rehearing,” 105 FERC ¶ 61,310 (Dec. 19, 2003) (“Rehearing Notice”) (R 446, JA 331).  These orders granted the application of Grand River Dam Authority (“GRDA”) for authorization to permit Arrowhead Investment & Development Company (“Arrowhead”) to expand and reconfigure Arrowhead North Marina located in the Duck Creek cove on the project reservoir.  As the expansion will have both positive and negative effects, the issues in the case center on the Commission’s balancing of these effects in determining that, all things considered, the expansion will be in the public interest. 

II.
STATEMENT OF FACTS


A.
Statutory and Regulatory Background


Part I of the Federal Power Act (“FPA”) constitutes “a complete scheme of national regulation” to “promote the comprehensive development of the water resources of the Nation.”  First Hydro-Electric Coop. v. FPC, 328 U.S. 152, 180 (1946).  Under FPA § 4(e), 16 U.S.C. § 797(e), the Commission is empowered to “issue licenses . . . for the purpose of constructing, operating, and maintaining” hydroelectric projects on waterways subject to congressional regulation under the Commerce Clause.  FPA § 4(e) also specifies that, “[i]n deciding whether to issue any license,” the Commission is obligated, “in addition to the power and development purposes for which licenses are issued,” to give equal consideration to projects’ environmental values, including recreational opportunities.  FPA § 10(a)(1), 16 U.S.C. § 803(a)(1), requires the Commission to determine, before issuing a license, that the project “will be best adapted to a comprehensive plan for improving or developing” the affected waterway for a variety of beneficial uses, including the improvement and utilization of water power development, recreational purposes, the protection of fish and wildlife, and other beneficial uses.  


B.
Events Leading To The Challenged Orders


GRDA, an agency of the State of Oklahoma, was established in 1935 as a conservation and reclamation district to be funded by sales of electric power. GRDA owns and operates the Pensacola Project, the project at issue, located about 78 miles northeast of Tulsa on the Grand River in Oklahoma.  The project dam impounds the Grand Lake ’O The Cherokees (“Grand Lake”), which extends 66 miles upstream of the Pensacola Project dam and has a surface area of 46,500 acres and 1,300 miles of shoreline.  “Final Environmental Assessment, Application for Non-Project Use of Project Lands and Waters” (“EA”), at 16.  JA 111.  Most of the land surrounding Grand Lake is privately owned and many areas along the shoreline are highly developed with commercial resorts, private homes and condominiums, municipal and state parks, marinas, and private docks.  Id. at 17.

In 1992, the Commission issued a license to GRDA for the continued operation of the Project.  Grand River Dam Authority, 59 FERC ¶ 62,073 (1992) (“License Order”).  The license includes a standard provision, Article 410, authorizing the licensee to grant permission for certain types of non-project use and occupancy of project lands and waters “if the proposed use and occupancy is consistent with the purposes of protecting and enhancing the scenic, recreational, and other environmental values  . . .  of the project.”  Id. at 63,231.  GRDA must obtain FERC approval before granting permission for projects that would provide facilities for more than 10 boats.  Id.


Article 407 required GRDA to file, for FERC approval, a long-term recreation plan for the Project.  Id. at 63,230.  The plan was to include, inter alia, “estimates of existing and potential future use of Grand Lake by activity,” including powerboating; “the level of use (carrying capacity) that would begin to detract from a safe or enjoyable recreation experience;” recommended measures “for managing lake use if it exceeds the carrying capacity;” and, “a plan for providing public access to accommodate projected increases in lake use over the term of the license within the identified carrying capacity.”  Id.  In developing the plan, GRDA was to consult with the Oklahoma Tourism and Recreation Department, the U.S. Fish and Wildlife Service, the Oklahoma Department of Wildlife Conservation, and the National Park Service.

On August 31, 1994, GRDA submitted its initial plan, which was rejected by FERC in a letter dated November 4, 1994.
  GRDA subsequently filed another plan on October 3, 1997 which the Commission approved.  Grand River Dam Authority, 84 FERC ¶ 62,144 (1998).  The 1997 Recreation Plan indicated that carrying capacity had never been calculated to any degree of certainty for any lake in Oklahoma. 1997 Recreation Plan at 7.  JA 338.  Nonetheless, four appendices to the 1997 Plan addressed Grand Lake’s carrying capacity using two approaches.  Appendix F, a 1996 study by Dr. Caneday of Oklahoma State University, addressed carrying capacity from the perspective of the quality of the experience as opposed to defining a “magic number.”  1997 Recreation Plan at 15.  JA 346.  Appendices G and H reflect the results of aerial photography GRDA had done on August 31, 1996 (Labor Day weekend) and July 4, 1997, from which, as shown in Appendix I, Dr. Caneday addressed carrying capacity by using a “magic number” approach.  JA 498-99.  Dr. Caneday concluded that the Labor Day and July 4 numbers were below and above the lake’s carrying capacity, respectively.  JA 502.

The 1997 Recreation Plan addressed other subjects as well, including the shoreline management and permitting program.  GRDA stated that the construction of commercial facilities “will be controlled by demand and the decreasing availability of suitable locations,” subject to evaluation over time to determine whether more stringent rules were necessary.  See 84 FERC at 64,228.

The Commission approved the 1997 Recreation Plan with two modifications.  These require GRDA: (1) on or before April 1, 2003, and every six years thereafter, to file a monitoring report documenting the current level of recreation use and shoreline development at the project, and (2) within six months of the date of the order, to file a report documenting its progress in developing a comprehensive shoreline management plan (“CSMP”) for the project.  84 FERC at 64,232.  

In response, GRDA has filed a series of status reports on its efforts to develop the CSMP, and, in July, 2003, filed the 2003 Recreation Management Plan report (“2003 Recreation Report”).  JA 39.  The latter states, inter alia, that in the spring of 2002, GRDA implemented a Duck Creek Plan to control boat traffic in the cove (where the proposed expansion would be undertaken) and that the plan is “working extremely well.”  2003 Recreation Report at P 5 and 9.  JA 42 and 43-44.  The 2003 Recreation Report also included a Comprehensive Shoreline Management Plan Status Report.  JA 47.  

C.
The Challenged Orders

Duck Creek cove, a three-mile-long arm of the lake, varies in width from about 700 feet in its upper reaches to 2,600 feet at its mouth where it enters the main body of Grand Lake about five miles north of the project dam.  The cove, due to its easy road access to Tulsa, is one of the most intensely developed areas of the project with the highest density of commercial and private docks on Grand Lake.  EA at 27.  JA 122.  Seven commercial marinas are located on Duck Creek cove, along with numerous residential boat dock facilities.  Expansion Order at P 4.
  JA 91.

On June 19, 2001, GRDA applied for authorization to permit Arrowhead to expand and reconfigure its Arrowhead North Marina on Duck Creek cove.  Id. at P 1.  JA 91.  The marina is located on the western shore in the cove’s mid-section in an area with numerous points and inlets and extensive development.  Arrowhead’s nine existing docks are positioned around one of these points and along the shoreline of an adjacent inlet.  See EA at 17.  JA 112.  Arrowhead proposed to remove four of the existing docks (54 boat slips) and to replace them with six larger, redesigned docks (104 slips), and to extend the length of a fifth dock that runs parallel to the shoreline and increase its slips from 10 to 24.  In all, the expanded marina would consist of 11 floating docks with 175 boat slips and a new service station, compared to the existing nine docks with 111 boat slips and a service station.  Expansion Order at P 5.  JA 91-92.

On May 21, 2001, GRDA provided information about the proposed marina improvements to seven federal and state agencies.
  None opposed the project.  EA at 10-11.  JA 105-06.  GRDA filed its application at FERC on June 19, 2001.  The Commission then published a notice in the Federal Register
 and in four local newspapers announcing the application and soliciting comments by August 10, 2001.  EA at 11.  JA 106.  The U.S. Department of the Interior, Office of Environmental Policy and Compliance filed a timely response expressing generalized concern about the cumulative impacts of shoreline development on wildlife and the environment, but providing no site-specific comments regarding the Arrowhead Marina proposal.  Id.

The Commission also received various filings between August 31, 2001 and July 16, 2002, including several filed separately by Petitioners Mike Brady and Cheryl Creekmore.  Id. at 11-12.  In addition, on May 28, 2002, GRDA forwarded copies of 389 letters from individuals and organizations supporting the expansion proposal.  Id. at 12-13. Five of these were from business and civic organizations, eight from adjoining property owners, 66 from Duck Creek homeowners, 33 from Arrowhead Marina employees, 202 from Grand Lake homeowners, 69 from other interested parties, and six from elected government officials.  Id.  JA 107-08.

On October 12, 2001, the Commission requested GRDA to provide additional information on the proposal.  GRDA complied on April 8, 2002 and included responses to each of the issues raised in Mr. Brady’s motion-to-intervene and protest.  Mr. Brady replied on July 16, 2002.

By letter dated April 17, 2002, and by notice issued April 23, 2002 and published in the Federal Register
 and two local newspapers, the Commission announced that its staff would be visiting the project on May 1, 2002 to observe existing conditions at Arrowhead Marina and other shoreline developments on Duck Creek cove.  EA at 14.  JA 109.  The Commission staff visit commenced with two information sessions at Arrowhead Marina at which approximately 110 individuals participated.  Id.  Following the sessions, staff conducted a site/facility tour of Arrowhead Marina, toured the Duck Creek cove shoreline including stops at two of the other marinas and at the public boat-launch area, and visually examined the entire cove by boat.  Id. at 15.  JA 110.  

On September 19, 2002, the Commission issued a Notice of Availability of Draft Environmental Assessment
 (“Draft EA”) and provided individual notice of the availability of the Draft EA to each of the participants at the public information sessions.  Fifteen comments on the Draft EA were filed.  Id. at 15-16.  JA 110-11.

After considering the comments and the other materials of record, the Commission granted GRDA’s application with certain modifications and conditions.  Expansion Order at P 1.  JA 91.  The Commission found no significant 
adverse impacts on fish and wildlife, air and water quality, ambient noise levels, or shoreline access.  Id. at P 10, citing the EA, Sections 5.2 and 6.1.  JA 92.  The proposal was expected to have beneficial impacts on employment, tax revenues, and tourism (id. citing the EA, Section 5.2.8), and was supported by numerous Duck Creek and Grand Lake homeowners (EA at 38-39, JA 133-34).  The proposal would also help meet the public’s demand for additional and upgraded marina facilities and services on Grand Lake.  EA at 48.  JA 143.  

Opposition to the expansion focused on its size and visual impact and on the increase in boating densities that would result.  FERC agreed that the new facilities would have some adverse impacts on the visual character and scenic quality of the landscape in the vicinity of the marina.  Expansion Order at P 10.  JA 93.  Under the 1997 Recreation Plan, however, shoreline development is controlled by demand and site availability.  Moreover, as the counties surrounding the lake have no land use planning mechanisms, “landowners living along the shoreline could have no expectation that their environs would remain undisturbed, whether by additional residences and their related docks or by commercial developments built to serve the growing recreational boating market.”  Expansion Order at P 11.  JA 93.

Regarding effects on boating, FERC found that the expansion, with staff’s recommended measures, would result in only moderate long-term adverse impacts to boating use and navigational safety.  Id. at P 12, citing the EA, Sections 5.2.5 and 6.1.  JA 93.  Earlier, to accommodate increasing numbers of boats in the cove, GRDA had already established boat-traffic control lanes to lessen conflicts between smaller and larger boats and imposed speed limits within these lanes.  These rules were working well.  Moreover, proposed perimeter expansion docks were approximately 150 feet from the cove’s 200-foot-wide navigation lane (set in the center of the cove’s channel), thus allowing entry and departure of boats from the marina without navigational concern.  Id., citing the EA, Section 5.2.5.  To further promote safe entry and exit, the Commission required a slight change in the location of several perimeter slips.  Id.

Some commenters had opposed the proposal on the ground that the expanded marina would exceed the size limits established in GRDA’s reservoir rules and regulations.  The Commission found that while it could consider a proposal’s consistency with the GRDA regulations, FERC was not bound by them as they had not been adopted as license conditions.  Id. at P 13.  JA 93.  Moreover, GRDA routinely waived these rules for commercial marinas because allowing docks to extend further out into the water minimized negative shoreline impacts.  EA at 40, 82.  JA 135, 176. 

The Commission also rejected arguments that no further permitting of commercial docks on Grand Lake should be allowed until GRDA provides information on the lake’s carrying capacity and submits a comprehensive shoreline management plan for the project.  Expansion Order at P 14.  JA 93.  While there was evidence that boating densities in the cove are increasing, the evidence did not demonstrate that the cove has reached its carrying capacity.  Moreover, nothing in the GRDA recreation monitoring report warranted rejection or deferral of Commission action on the proposed expansion.  Expansion Order at P 14.
  JA 93.   Additionally, preparation of a comprehensive shoreline management plan will require a substantial and uncertain amount of time to develop.  EA at 52.  JA 147.  Commission staff will, however, “intensively scrutinize” future non-project proposals for the cove for their environmental and recreational impacts.  Id. at 51.  JA 146. 

Cheryl Creekmore, James P. Freeman, and Mike Brady filed timely requests for rehearing.
  After determining that the information and arguments in the three rehearing requests had been previously considered in the Expansion Order, the 
Commission decided to take no action on the rehearing requests and the requests were denied by operation of law as of December 22, 2003.  Rehearing Notice, P 1-2.  JA 331.

SUMMARY OF ARGUMENT


The Commission has the responsibility under the FPA to consider the various public uses of a project’s lands and waters and to strike an appropriate balance in the public interest.  Here the proposed expansion will result in some adverse impacts on Duck Creek cove, but will also have beneficial consequences.  The Commission’s determination that the proposal’s benefits (meeting the demand for additional and upgraded facilities and beneficial impacts on employment, tax revenues, and tourism) outweighed the moderate adverse impacts resulting from increased boating densities was reasonable.  


The Commission also reasonably determined that waiting for a definitive carrying capacity analysis was unnecessary.  Although boat densities at the lake and cove are increasing, the statistics cited by Petitioners were for peak periods and thus do not represent whether, in general, boating activity exceeds carrying capacity.  Expansion will add only 64 boat slips, a small percentage increase in a cove that already has around 1,700 slips.  Also, GRDA has already implemented regulations addressing peak period activity and those regulations are working well.  
Carrying capacity is most appropriately determined within the context of a CSMP because it depends upon the preferred set of recreational experiences.  The Commission properly concluded that a CSMP for the project will require a substantial and uncertain amount of time to complete, and a moratorium on non-project-use applications until the plan was completed would be unreasonable.  The Commission will, however, intensively scrutinize any future non-project proposals with respect to their effects on recreational experiences.


Petitioners’ complaint that GRDA disregards its own Lake Regulations lacks merit.  For commercial docks, GRDA routinely waives the regulation limiting docks to a 125 foot perpendicular length from the shoreline because allowing commercial docks to extend farther into the water protects the shoreline by limiting the amount of on-shore development that would be required to provide access to the docks.  GRDA’s waiver of the rule for the expansion project is neither new nor remarkable, and allows more boaters to have water access with less shoreline impact.


Finally, the Commission fully considered the alternatives presented, including the two offered by Mr. Brady.  These two proposals eliminated about 50 and 95 percent of the proposed new boat slips respectively, and the Commission found that their environmental benefits would not outweigh the recreational-facility tradeoffs that would result.

ARGUMENT

I.
STANDARD OF REVIEW 


In reviewing a Commission licensing decision under the FPA, this Court determines whether the factual findings underlying the decision are supported by substantial evidence and whether the conclusions are arbitrary and capricious.  North Carolina v. FERC, 112 F.3d 1175, 1189 (D.C. Cir. 1997) (citations omitted).  In both cases, the review is deferential.  “So long as the Commission has examined the relevant data and provided a ‘reasoned explanation supported by a stated connection between the facts found and the choice made,” the Court will defer to the Commission’s expertise.  Id., citing United States Dep’t of Interior v. FERC, 952 F.2d 538, 543 (D.C. Cir. 1992).


Applying these standards here, the Commission’s authorization of the Arrowhead expansion should be affirmed.  The Commission fully considered and appropriately balanced the benefits and adverse effects of the expansion.  As Petitioners (see Br. at 16-17), the Expansion Order, and EA all recognize, the proposed expansion will result in some adverse impacts on Duck Creek cove.  On the other hand, the expansion will also have beneficial consequences.  FERC has the responsibility under FPA § 803(a)(1) to weigh these competing values and to strike an appropriate balance in the public interest.  The Commission concluded that the proposal’s benefits outweighed its disadvantages and explained why it reached this conclusion.  No more is required.

II.
THE BENEFITS OF THE PROPOSED EXPANSION OUTWEIGH 
ITS ADVERSE EFFECTS.


The Commission expects that the proposal will have beneficial impacts on employment, tax revenues, and tourism.  Expansion Order at P 10.  JA 92-93.  As the EA states, the proposed expansion will provide temporary jobs during the facility construction period and additional, long-term, marina-services employment.  EA at 40.  JA 135.  Moreover, the marina’s expanded and modernized facilities and services will attract a greater number of recreation visitors to the area, which will increase payroll-, excise-, sales-, and property-tax revenues.  Id. at 41.  JA 136.  The recreation visitors will benefit because the proposed expansion will help meet the public’s demand for additional and upgraded marina facilities.  Id. at 48.  JA 143.


In addition, as the EA stated, many of the letters submitted attest to the socioeconomic benefits of the expansion and modernization project.  See, e.g., Brent LaGere, Chairman, National American Insurance Company (“Arrowhead Yacht Club is one of the largest employers in the Grand Lake area  . . . Tax revenues will increase dramatically . . .”) (JA 31); Frank F. Colburn, owner of lake-front property in the Duck Creek area (“project will have a positive impact” because, inter alia, it will provide for “continuation of a business with a 40 year record of providing year-round employment, tax revenue and needed services to a growing population in an area of Oklahoma that has very little other industry.”) (JA 33-34); Edward Redhair, Duck Creek homeowner (“The expansion project is needed to allow Arrowhead to compete with other Marinas on Duck Creek and supply the demand for additional services by the boating public.”) (JA 32).  See also, EA at 38-39 (quoting other letters discussing the positive effects of the expansion).  JA 133-34.


Petitioners’ characterization that FERC allowed a “private developer’s perceived demand for boat slips” to trump all other considerations (Br. at 26) is  unfair.  As noted above, considerable consideration was given to enhanced job opportunities and tax revenues.  But, in any event, the demand for boat slips in Duck Creek cove is real, not perceived.  Grand Lake is the most popular boating destination in Oklahoma.  EA at 27.  JA 122.  

Beginning around 1992, when Oklahoma’s economy began to improve after many years of severe depression, Grand Lake experienced a significant influx of investors and private property owners.  Id. at 38.  JA 133.  The majority of the marinas established on Grand Lake during this period were located on Duck Creek cove, as this area was poised for rapid growth with not only its easy access to Tulsa, but also pre-existing platted subdivisions and developments, including golf courses and other recreational amenities.  Id.  


Duck Creek cove is one of the lake’s most frequently used boating areas.  EA at 27.  JA 122.  Besides being relatively close to Tulsa, the cove provides relative protection from severe lake conditions, and is large enough to support a substantial amount of boat traffic.  Id. at 38.  JA 133.  Since 1980, all Duck Creek marinas have expanded to meet the growth in demand for additional facilities.  Id.  GRDA stated, moreover, that most of the Commission-approved docks on Grand Lake have been constructed, the existing marinas are operating at maximum capacity, and additional marina expansions or new commercial docking facilities are needed at the project to accommodate public demand.  EA at 1.  JA 96.  The expansion will enable more people to enjoy boating (and related recreational) opportunities that Grand Lake offers, and reflects the trend toward larger boats on the lake.  


Against this background, Petitioners’ suggestion (Br. at 26) that demand for new facilities is merely a “developer’s perception” lacks merit. As more people seek to enjoy boating on the lake, the need for new facilities increases.  FERC’s determination that the proposed expansion will provide socioeconomic benefits reflects that growing demand, and is, therefore, reasonable.

  
The Commission did find, on the other hand, that increased boating densities would result in long-term adverse impacts to boating use and navigational safety.  Expansion Order at P 12.  JA 93.  As a large percentage of the boaters recreating on Grand Lake use Duck Creek cove, boating densities are higher in the cove relative to the lake as a whole, and these uses and densities have increased since 1997.  Reductions in the quality of recreational boating experiences and safety have resulted.  EA at 32-33.  JA 127-28.   The Arrowhead expansion would contribute further to these effects.  Id.  

The adverse effects attributable to the expansion, however, would be only moderate.  Expansion Order at P 12.  JA 93.  The evidence indicates that Duck Creek cove may already have over 1,000 commercial boat slips and nearly 700 private boat slips.  EA at 27.  JA 122.  The expansion will add only 64 additional boat slips, a small percentage increase in an already commercially and privately developed area.  

Moreover, the traffic and safety concerns have arisen on the lake primarily because of an increased number of larger boats compared to what historically populated the lake.
  Id.  GRDA’s Lake Rules and Regulations were designed to address these concerns and include a 2002 Control Plan for Duck Creek cove.  2003 Recreation Report at P 5.  JA 42.  The plan includes: (1) establishing no-wake zones and traffic lanes to lessen conflicts between smaller and larger boats;  (2) prohibiting water skiing above Harbors View Marina and in the cove’s traffic lanes and prohibiting wake jumping anywhere in the cove;
 (3) limiting boating speeds in the cove’s traffic lanes to a maximum of 25 miles per hour; 
 and (4) increasing enforcement action and lake-patrol presence.  EA at 28.  JA 123.  Since implementation of the Control Plan, the number of incidents has dropped dramatically.
  2003 Recreation Report at P 5.  JA 42.

With these reasonable restrictions already in place and successfully promoting a safer boating experience, and given that the proposed expansion will add only a small increment of additional boat slips to the cove, the Commission’s conclusion that the expansion will have only moderate long-term adverse impacts on boating use and navigational safety is reasonable.  After these moderate adverse impacts were weighed against the positive socioeconomic impacts of the expansion, the Commission reasonably concluded that, on balance, “the construction and operation of the proposed facilities will not significantly affect the quality of the human environment, will not interfere with licensed project purposes, and will be consistent with the project’s recreation plan and the statutory standards by which [FERC] regulate[s] hydropower projects.”  Expansion Order at P 15.  JA 94.

III.
PETITIONERS’ ARGUMENTS ARE UNAVAILING.

1.
The Commission’s Conclusion That Carrying Capacity Concerns Do Not Warrant Denial Of The Application Is Reasonable.


Petitioners prefer that FERC first determine “how much commercial development is too much” before considering Arrowhead’s expansion proposal; in their view, the 1997 Recreation Plan’s finding that boat densities on Duck Creek substantially exceeded the calculated quantitative measure of carrying capacity requires non-approval.  Br. at 26.  However, the statistics on which Petitioners rely (see Pet. Br. at 7-8) are those for July 4, 1997, the busiest weekend for boat traffic for the year.  1997 Recreation Plan at 16.  JA 347.  Indeed, the 1997 Recreation Plan found a wide percent swing in boating activity between that during Labor Day weekend and that during the 4th of July weekend.  See id.  Moreover, power boating is a year-round activity at Grand Lake, id. at 17 (JA 348), and boating densities are even less in the non-summer months.  In sum, the July 4th statistics do not fairly portray the lake’s typical boating activity, and thus do not represent whether, in general, boating activity exceeds carrying capacity. 
  EA at 49.  JA 144.  


 Petitioners similarly cite statistics from the 2003 Recreation Report for the proposition that since boating densities are increasing, the Commission should not approve the marina expansion absent a definitive study of the carrying capacity of the cove.  Br. at 28.  However, the statistics Petitioners cite are, again, for peak periods of use.  See Pet. Br. at 28-29, fn. 14, citing aerial survey results from the 2003 Recreation Report.  Moreover, as the EA noted, GRDA’s Recreational Plan addresses peak period densities by stating that if densities were to exceed the lake’s carrying capacity, GRDA could: (1) implement seasonal rules for targeted recreation activities; (2) increase the number of seasonal patrolmen to enforce existing and future restrictions; and (3) implement special regulations for peak periods or for special events such as 4th of July fireworks.  EA at 50, (JA 145); 1997 Recreation Plan at 17 (JA 348).      


Petitioners also rely on an alleged “comprehensive survey of lake-user perceptions of the quality of the lake experience” as showing that Duck Creek cove is too congested.  Br. at 26.  The so-called “comprehensive survey” consisted of self-selected, self-initiated responses to a newspaper questionnaire that was (as Dr. Caneday stated in his description of the survey) not a representative sample of users.  1997 Recreation Plan at Appendix F, page 68.  JA 450.  Only 73 people responded to the survey, and as Dr. Caneday stated, the response group was older than the general population, more likely to own property in the area, and may not represent the entire recreation use group.  Id. at 70.  JA 452.  Thus, the survey results cannot be projected as representative of the views of the entire lake-user community.



Petitioners’ contentions (Br. at 26-28) concerning shoreline degradation are also unpersuasive.  FERC agrees that shoreline-development pressures are increasing at Grand Lake, and that a CSMP is needed.  EA at 52.  JA 147.  But the Arrowhead expansion proposal will have a minor effect on shoreline development.  EA at 44.  JA 139.  The new docks will lie in front of the existing marina and previously developed shoreline.  EA at 10.  JA 105.  Arrowhead’s overall expansion and modernization program, of which dock expansion is one segment, also includes, inter alia, a new waste-treatment system and additional yacht-club facilities.
  These facilities, however, do not occupy project lands or waters.  EA at 7.  JA 102.  Moreover, even if it could be argued that those facilities would not be built but for expansion of the docks, the facilities are to be constructed at an existing commercial marina, not at a pristine area of the lake.
    


Petitioners allege (Br. at 28) that FERC did not address the 1997 Recreation Plan capacity studies at all and did not “meaningfully” address Duck Creek cove’s carrying capacity.
  Those allegations are belied by the EA’s description of Dr. Caneday’s numerical analysis of the Labor Day and July 4th surveys in detail as well as its recitation of evidence indicating that boating densities are increasing.  Id. at 49.  JA 144.  The EA indicated that such concerns can be assuaged by implementation of special rules for high-density periods of lake use if necessary.  EA at 50.  JA 145.  Moreover, special rules are already in effect in Duck Creek cove, and have been successful in addressing safety and congestion concerns there.  EA at 28 (JA 123); 2003 Recreation Report at P 5 (JA 42).  In view of the evidence indicating that Duck Creek cove is approaching carrying-capacity limits for boating-related facilities and activities, the EA also stated that “Commission staff will intensively scrutinize any future non-project proposals involving this cove with respect to their effects on preferred environmental conditions and preferred recreational-experiences.”  EA at 51.  JA 146.   Thus, although FERC did not put the moratorium on development sought by Petitioners, it did “meaningfully address” Duck Creek cove’s carrying capacity.


The Commission reasonably declined to put a moratorium on development until carrying capacity is determined, the step sought by Petitioners (Br. at 29).  As the EA had noted, the lake’s (and the cove’s) recreational carrying capacity cannot be based simply on the number of boats, but must factor in “an established set of management goals, objectives, and actions for achieving preferred environmental conditions and recreational experiences on the lake.”
  EA at 49 and fn. 23.  JA 144.  Thus, the determination of carrying capacity (and whether limitations on commercial marinas, if any, are warranted) is most appropriately done within the context of an amendment to the project recreation plan or a Commission-approved CSMP.  In view of the small increase in densities that will result from the instant expansion and the substantial time needed to develop a CSMP (as discussed further below), the Commission reasonably determined that delaying action on the issue application until a CSMP issued was not warranted.

2.  The Commission’s Determination To Authorize The Expansion

     Before A CSMP Issued Was Appropriate.


Petitioners contend that the absence of a CSMP results in “presumptive approval of proposed marinas” and “neglects FERC’s obligation to give equal consideration to all beneficial public uses.”  Br. at 29-30.  This does not portray the situation here, where the Commission approved the proposed expansion by a 2-1 margin over the strongly-worded dissent of Commissioner Massey.  There was no “presumptive approval” of the proposal.


The Commission, moreover, properly weighed postponing its decision on the instant expansion until the CSMP issues against deciding the expansion application on the basis of the evidence of record.  EA at 52.  JA 147.  FERC recognized that shoreline development pressures and use conflicts are increasing, pointing with greater urgency to the need for a CSMP.  Id.  However, GRDA’s July 1, 2003 Status Report on the CSMP, attached to the 2003 Recreation Report, outlines the difficulties in completing the CSMP.  GRDA, an agency of the State of Oklahoma, had relied on the Grand River Lakes Advisory Commission, established by the Oklahoma State Legislature, to “push forward” the shoreline management plan.  Status Report at 1.  JA 47.  On June 6, 2003, Oklahoma disbanded the Lakes Advisory Commission and, in addition, replaced the existing GRDA board with a new board.  Id. at 2.  JA 48.  Moreover, a large number of stakeholders with a “tremendous diversity” of interests are involved in the process, making reaching a consensus complicated.  Id.


Under these circumstances, the Commission properly concluded that a CSMP for the project “will require a substantial and uncertain amount of time to develop,” and that it would be “unreasonable to place a moratorium on further non-project-use applications until [a CSMP] is completed.”  EA at 52.  JA 147.  As the proposed expansion will increase boat slips in the cove by only a small percentage, will lead to socioeconomic benefits, will help meet the public’s demand for additional and upgraded marina facilities and services, was supported by a large number of comments and letters from individuals who live along Duck Creek cove and Grand Lake and presumably are familiar with current densities,
 as well as that GRDA’s lake regulations provide methods to deal with higher peak period densities, the Commission’s decision to move forward with the application was reasonable.


3.  The Commission Gave Proper Weight To GRDA’s Recreational

 
     Management Requirements.


Petitioners paint a broad-brush picture of the ills that allegedly result from “allowing GRDA to disregard” the Lake Regulations.  Br. at 31-32.  For this expansion application, the only Lake Regulation waived is the one limiting docks to a total maximum length, perpendicular to the shoreline, of 125 feet, or one-third of the distance from the adjacent shoreline to the nearest opposite shoreline, whichever is less.  See EA at 10.  JA 105.  The Commission fully explained why GRDA’s waiver of this rule was appropriate.  If the regulation were applied to the proposed expansion, the replaced, relocated, and new docks would require: an extensive amount of additional shoreline; a substantial amount of near-shore dredging to accommodate the larger boats; and, a considerable amount of additional on-shore development to provide access to the docks.  Id.  Unacceptable levels of impact on the natural- and scenic-resource values and conditions of the project, and excessive conflict with respect to other shoreline uses would result.  Id.


To minimize such shoreline impacts, GRDA normally waives this regulation for large commercial facilities.  Id. at 82.  JA 176.  In fact, Arrowhead’s existing docks extend about 475 feet into the cove, 350 feet longer than the 125 feet allowed under the Lake Regulations, based on a waiver granted by GRDA.  Expansion Order at P 13, nn. 25-27.  JA 93.  Under the proposed expansion, the length of the longest dock would remain the same, but its orientation in the water would result in the marina extending an additional 30 feet into the cove.  Id.  Thus, GRDA’s waiver of the rule for this expansion proposal is neither new nor remarkable, and was justified as allowing a greater number of boaters to have access to the water with a minimum impact on the shoreline.


4.  The Commission Gave Proper Weight To The Lack Of County Land

               Use Planning Requirements.


The Expansion Order states that with a lack of local land use restrictions on development, shoreline landowners “could have no realistic expectation that their environs would remain undisturbed, whether by additional residences and their associated docks or by the growing recreational boating market.”  Expansion Order at P 11.  JA 93.   Petitioners contend that FERC is using the lack of local land use planning as an excuse “to ignore its comprehensive planning and public benefit obligations under the FPA.”  Br. at 33.  This argument lacks merit.


This case involves the balancing of conflicting recreational values.  The absence of local land use planning restrictions is one indication of the values and expectations that residents of the area have and is thus relevant.   This absence is also consistent with GRDA’s recreation plan that allows commercial development to be “controlled by demand and the decreasing availability of suitable locations,” not by regulation. 1997 Recreation Plan at 22. JA 353. Moreover, as the Expansion Order and EA demonstrate, land use planning was only one factor among the many evaluated in FERC’s lengthy weighing of the benefits and disadvantages of the expansion proposal.  Finally, FERC may appropriately consider local values in judging how to promote recreational and other interests at a project.  As local land use planning is relevant and only one of many factors to be considered, Petitioners’ argument that FERC “ignored” its obligations is without merit.


5.  The Commission Evaluated All The Alternatives Presented.


Petitioners contend that “neither FERC nor its staff addressed two detailed project alternatives proposed by Mr. Brady.”  Br. at 33.  This is incorrect.  The EA analyzed Mr. Brady’s two dock-layout alternatives and concluded that “their respective environmental benefits do not outweigh the recreational-facility tradeoffs that would result.”  EA at 81.  JA 175.  

With regard to the “closed-perimeter layout alternative,” the EA stated that the layout:

eliminates 61 slips, or 95 percent of the total net slips Arrowhead proposes to add, including 28 of the 73 slips in Arrowhead’s proposal that are 40 feet or longer.  Also, this alternative substantially reduces and constricts the open spaces, or areas of access, between the layout’s perimeter and interior docks, significantly affecting the safe ingress/egress of boats.

Id.
  With regard to the “open-bay layout alternative,” the EA stated that the layout:
creates multiple openings, or points of access to the layout’s perimeter and interior docks, adding significant navigational-safety concerns and exposing the docks, slip fingers, and moored boats to wake and wave damage.  In our judgment, there is adequate space between the southern-most dock and the opposite shoreline to compatibly accommodate this dock’s external slips, as proposed in Arrowhead’s layout . . . .”

Id.  This layout alternative also eliminates most of Arrowhead’s net additions.  It eliminates 51 slips that are 34 feet long or longer and adds 14 slips that are 30 feet long for a net loss of 37 slips, or more than 50 percent of Arrowhead’s proposed 64 net additional slips.
  Of the 51 slips eliminated, 48 are at least 40 feet long, which is two-thirds of the 40-feet-or-longer slips in Arrowhead’s proposal.  See EA at 81.
  JA 175.


Petitioners’ other claims (Br. at 35), that FERC did not analyze whether large-boat dock slips are needed and that FERC’s analysis turns solely on “the private benefit to one party,” also lack merit.  GRDA’s approved recreational plan states that shoreline development is controlled by demand, and GRDA itself stated that, as existing marinas are operating at capacity, more facilities are needed to accommodate public demand.  Moreover, as discussed in detail supra at 17-18, the past judgment of commercial marina operators as to need for additional (and larger) boat slips on Grand Lake in general and in Duck Creek cove in particular has proven accurate.  Under these circumstances, there is no need for FERC to conduct an independent analysis of boat slip demand.  Finally, contrary to Petitioners’ “private benefit to one party” argument, the expansion will benefit not only boaters who will be able to obtain slips in the new facility, but also other individuals who will benefit from economic growth in the Grand Lake area.

CONCLUSION


For the reasons stated, the Commission’s orders should be affirmed in all respects.
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� “R” refers to the record item number in the Certified Index to the Record.  “JA” refers to the Joint Appendix page number.


� Article 410 permits GRDA to grant permission, without prior Commission approval, for “(1) landscape plantings; (2) non-commercial piers, landings, boat docks, or similar structures and facilities that accommodate no more than 10 watercraft at a time . . . .; and (3) embankments, bulkheads, retaining walls, or similar structures for erosion control to protect the existing shoreline.”  License Order at 63,231.


� See page 7 of the Recreation Management Study, attached as Appendix F to GRDA’s 1997 Recreation Plan.  JA 389.


� “P” refers to the paragraph number in the order.


� The agencies are the U.S. Army Corps of Engineers, Tulsa District; the U.S. Fish and Wildlife Service; the Bureau of Indian Affairs; the Oklahoma Department of Wildlife Conservation; the Oklahoma Historical Society/State Historic Preservation Officer; the Oklahoma Archaeological Survey/State Archaeologist; and the Office of the State Fire Marshall.  EA at 10, JA 105.


� 66 Fed. Reg. 35,419 (July 5, 2001).


� 67 Fed. Reg. 20,967 (April 29, 2002).


� The notice was initially published in the Federal Register at 67 Fed. Reg. 60,654 (Sept. 26, 2002), and then reissued with a new 30 day comment period to allow its publication in local area newspapers.  67 Fed. 63,643 (Oct. 10, 2002).


� The report stated that since 1997, the total number of private and commercial boat slips within the project had declined from 7500 to 6359 (4179 private and 2180 commercial slips), primarily from reconfiguring slips at some of the larger marinas to accommodate a fewer number of larger boats.  Expansion Order at note 28.  JA 93.


� Other entities and individuals, including the U.S. Department of the Interior’s Fish and Wildlife Service and the Oklahoma Department of Wildlife Conservation, who lacked party status because they had not intervened in the proceeding, also asked the Commission to reconsider its decision.  Many other entities and individuals lacking party status requested the Commission to decline rehearing.  These included the Grand Lake Boaters Association, the South Grand Lake Area Chamber of Commerce, and members or former members of the Duck Creek Homeowners Association.


� Since 1997, the total number of boat slips on Grand Lake has declined as marinas have renovated to accommodate a smaller number of larger boats.  See fn. 9, supra at 13.   


� GRDA defines wake jumping as the act of repetitively crossing another vessel’s wake in such a manner that the crossing vessel’s hull leaves the water.


� In 2004, GRDA modified the rules to permit boats 30 feet in length or shorter to operate at speeds not exceeding 30 miles an hour.  Larger boats must operate at slow speed, producing minimum wake.  See, GRDA’s website.


� Duck Creek had four incidents in 1998, three in 1999, four in 2000, eight in 2001, and one in 2002.  2003 Recreation Report, Attachment B.  JA 51.  For comparison, Honey Creek had three in 1998; Gray’s Hollow, three in 1999 and two in 2000; Horse Creek, two in 2001; and Honey Creek, three in 2002. Id.


� Indeed, Dr. Caneday’s analysis of the 1996 Labor Day weekend results showed boating density on the lake well below calculated carrying capacity.  JA 502.  As relevant to Duck Creek cove, the 1996 aerial photography survey showed eight boats in 110 acres of water for the “Cherokee Yacht Club/Arrowhead” location, for a density of 13.75 acres per boat.


� These include a swimming pool and sun-deck, a sports bar and grill, a boat showroom and banquet facility, and additional parking areas.  EA at 5.  JA 100.


� Arrowhead’s expansion and modernization program also includes a flood-wall/retaining-wall system along the shoreline.  The wall, however, will have no appreciable effect on public access to project shorelands.  EA at 29, 33.  JA 124, 128.  Moreover, it is the subject of other proceedings before the U.S. Army Corps of Engineers and FERC.  See EA at 5, fn. 3.  JA 100.  


� Petitioners also state (Br. at 27) that “several major marina expansions have been approved or installed since 1997, with hundreds of new boat slips.”  Since 1997, FERC has approved new slips for only Arrowhead in the proceeding here and for Cherokee Marina (53 in 1997, 12 in 1999, and seven in 2000).  Thus, while slips approved earlier may have been installed since 1997, relatively few new slips have been approved.  


� Dr. Caneday explained in his report that carrying capacity is a complex concept and that there are many types of carrying capacity.  1997 Recreation Plan, Appendix F at 82.  JA 464.  “Knowing when recreational carrying capacity has been reached is a function of the goals and objectives set by the managing agency.  The objectives must be adequately defined to establish indicators of recreational carrying capacity . . . .”  Id. at 81.  JA 463.  Research on carrying capacity has moved from numerical limits to behavioral and perceptual discussions, id. at 48 (JA 430), and focuses on “social carrying capacity”: “satisfaction, feeling crowded, allocating use, and contact preference standards,” id. at 10 (JA 392).  As people have different wants and expectations, there are different carrying capacities.  Id.  


� The letters forwarded by GRDA included 66 from Duck Creek homeowners and 202 from Grand Lake homeowners.


� Compare, Application, Marina Master Plan Diagram (JA 15) with Mr. Brady’s Plan 4A layout alternative (DCHA Response to Draft EA, Alternate Plan 4A, JA 35).  The “Legend” in the corner of each diagram states the quantities of the different slip sizes that will be renovated or added by each proposal. The Marina Master Plan Diagram shows 128 slips rather than the 175 total slips Arrowhead will have after expansion because it does not include the 47 slips that will remain unchanged during the expansion and renovation.  Mr. Brady’s Plan 4A layout, which likewise does not include the 47 unchanged slips, shows a total of 67 slips, thus eliminating 61 of the slips in Arrowhead’s Master Plan. 


� Arrowhead currently has 111 slips and after expansion will have 175 for a net addition of 64.  Expansion Order at P 5.  JA 91-92.


� Compare, Application, Marina Master Plan Diagram (JA 15) with Mr. Brady’s Plan 4B layout alternative (DCHA Response to Draft EA, Alternate Plan 4B (JA 36).  Plan 4B lists a total of 93 slips, which is incorrect and resulted in the EA stating Plan 4B would cause a loss of only 35 slips instead of 37, which is the correct number.  See EA at 81.  JA 175.






