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MR. McKITRICK: Good morning, everyone. |
think we've got enough room ét the table, if
everybody would just kind of like to Sit around
there. My nameis Ron McKitrick. I'm with the
Federa Energy Regulatory Commisson. | have beenin
the licenang fidd with FERC for gpproximatdy 20
years, alittle over 20 years actudly. Mysdf and
Ray Johnswill be hdping to lead us through this
discussion today.

| think what | would liketo dois, since
itsafarly smdl crowd, isjust maybe go around
and let everyone introduce themselves, maybe say who
they're representing and, if you want, alittle bit
about yoursdlf. Just kind of go around, Sarting
over herewith Ray.

MR. JOHNS: Ray Johns. | work with the
U.S. Forest Service out of Asheville, North Carolina,
been kind of working with the hydroelectric program
in the state for about 12 years now.

MS. JANOPAUL: My nameis Mona Janopaull.
I'm aso with the Forest Serviceout of D. C. I've
been part of the Interagency Hydropower Committee for
the last couple of years, and | work on generd
hydropower issues for the Forest Service.

MR. McKITRICK: If you don't mind, spdll



your last name, a least the first time around, for
the court reporter.

MS. JANOPAUL: Do you need to spdll Johns?
Jano-p-aul

MS. DAMIANI: My name is Stefanie Damiani
with the Fish and Wildlife Service. | have been with
them about amonth now, so it'sal new to me.
D-A-M-1-A-N-I.

MS. ABRAMS: I'm Karen Abrams,
A-B-R-A-M-S, with the Nationd Marine Fisheries
Service in our Washington office, Slver Springs,
Maryland, headquarters office, and I'm in the Office
of Habitat, and we're the office that deals with a
lot of the hydropower issues and generdly alot of
energy development issues that are coming up on the
radar screen. 1've been involved with this
interagency, hydropower, for the last year.

MS. SMITH: Gloria Smith, Solicitor's
Office, Department of the Interior. I'mdso a
member of the IHC. SM-I-T-H.

MR. DIAMOND: David Diamond. I'm with the
Department of the Interior aswell, in the office of
Secretary of Office Policy Analyss, working on the
initiatives that have been going on with hydro

licenang, including the ISC. And it's spelled like



the stone.

MR. GARDNER: Jod Gardner, dso with
Forest Service out of the regiond office herein
Atlanta. I've been here a year working on hydropower
issues around the southern region. G-A-R-D-N-E-R.

MR. HOGAN: Ken Hogan with the Federa
Regulatory Commission, Fishery Biologist, hydropower
licensing.

MR. LOVETT: Bary Lovett with Alabama
Power out of Birmingham, currently one of the project
managers working on the relicenang of the Coosa and
Warrior rivers.

MR. CARLETON: Ken Carleton,
C-A-R-L-E-T-O-N. I'mthe Triba Preservetion
Officer, Triba Archeologi4, for the Missouri Band
of Choctaw Indians.

MR. MOLM: I'm John Molm, with the law
firm of Troutman Sanders. Our firm has been a
participant in the NRG process. 1've been involved
in licendng and rdicensng and compliance issues
for over 25 years.

MR. GEORGE: Lewis George, G-E-O-R-G-E,
with the Catawba Indian Nation, Director of Planning
and Devel opment.

CHIEF BLUE: Chief Gilbert Blue of the



Catawba Indian Nation. 1've been Chief for 29 years
and indl kinds of things B-L-U-E, just likethe
color.

MR. BERG: Méd Berg, with the Bureau of
Land Management Interior Department, and I've been
working on hydropower issues relative to the Bureau
of Land Management mostly in the western United
States. We have alittle bit in the southeast down
here. And B-E-R-G.

MS. LEPPERT: My nameis Patti Leppert,
L-E-P-P-E-R-T, with the Federa Energy Regulatory
Commission.

MR. McKITRICK: Thank you.

Just to dart, to tell you alittle bit
about why were here, there will be a couple of
presentations, and then we'll probably take a break,
and then we can tak after that about what you dl
fed comfortable with. 1f you want to make some sort
of public statement, that would be fine, or we could
just have a discussion about some issues, and we can
talk about that after the break. We don't want to
put anybody on the spot. Whatever you fedl
comfortable with we can adapt to.

Aswe mentioned, today isthe Triba forum

that is being conducted by the Federd Energy



Regulatory Commission and also through other Federd
agencies, the Department of Agriculture, Commerce, as
well as the Department of the Interior.

The reason that we've come together asa
group hereis because of avery specid relaionship
that we have with the Federal Power Act. The Federa
Power Act isa piece of legidation that actudly
gives the Commission the authority to issue licenses
on nonfederal hydropower projects.

In addition to that, the Federal Power
Act, the FPA, speaksto ardationship with Commerce,
Interior, and Agriculture, that they can give
recommendations and comment under that Act. We have
been working together for yearsto try to improve
that relationship and make it better and more
efficdent. So they arewith usin this hydropower
forum that'slooking a potentid changein
regulations, to work together with us.

Jugt alittle about where we started and
were we plan to end up. There was a public notice,
that isincluded in the blue book that we had out
front, that was issued by the Commission September
12th. We then have started a series of public input
meetings and Triba input meetings. We darted last

week in Milwaukee. | think that was very successful.



We got alot of good comments. Today we arein
Atlanta Well then have meetingsthat arein the
notice in Washington, D. C., aswell as Bedford, New
Hampshire; Sacramento, Cadlifornia, and Tacoma. Those
schedules are in there, so if you would like to
follow us around and ligten to this, you're welcome
to do that.

Probably asimportant asthis meeting is
the comment period, which is December 6. Certainly
your forma comments today will be on the record, but
ater you ligento dl --

(Interruption.)

MR. McKITRICK: Let'stake afive-minute
break until we get this resolved.

(Recess.)

MR. McKITRICK: WEell get started again.

The comment period is December 6. At that
time your forma comments should be sent to us
deding with any potentid changes that you would
liketo seein our regulations. We have gone through
some adminigtrative changes dready. We don't plan
to do that with this rulemaking. We are not looking
a changesin laws, like the Federal Power Act. If
you're interested in that, that's a different forum,

adifferent place to handle that.



Werelooking a changesin our
regulations that well tak about today. Anything
that might improve that asfar as our Triba
relationships, how we may handle that, is what were
looking to hear from you today and aso by the
comment period or before the comment period ends.

After that well be digesting all thet
information. Particularly what we've heard from the
Milwaukee folks is that nobody said keep it the same,
everyone had recommendations for changes. So welll
probably go through arulemaking. Thefirg that
will happen is anotice of proposed rulemaking, or
NOPR. That will be out in February. Redizing that
we're on a pretty fast, aggressive schedule here,
your comments are very important to us.

After that our intent isto then have
additiond meetings, amilar to this, where you will
have the NOPR, be able to look at it, and make
additiond recommendations and comments. So youll
have kind of a draft before you, well look for
additiond comments, and then our planistogotoa
find rule by July of next year. So that'sfairly
quick, but any changes would be in place by then.

To encourage you for more details, there's

alittle chart out front that kind of liss some



additiond things that are going on, but thisis kind
of an overview.

John.

MR. MOLM: Isthat the March time frame
when you'll have additiona conferences like thisto
respond to the draft?

MR. McKITRICK: That's correct. Thank
you, John.

Mona

MS. JANOPAUL: And the onefor the
southeast is going to be in Charlotte.

MR. McKITRICK: That's correct, Mona
Thank you.

The agendatoday, like | initidly stated,
we will have ashort presentation by Patti Leppert
from the FERC tdling us alittle bit about why were
here today, followed by the Interagency Hydropower
Committee, or IHC. Dave Diamond will be taking
about that proposa, which is aso gppended to the
notice that's in that blue book.

John Molm will talk to us about the

Nationa Review Group, or NRG, proposa for changes.

After that well probably take a break,
have time to discuss how wed like to handle the rest

of the meeting. If there are things that you would
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like to read on the record, we can do that. If

theré's specific issues that you would like to

discuss, we can do that. We have the room until 4:00
o'clock. If wego that long, that'sfine; if we

finish up early, that'sfine dso.

Patti.

MS. LEPPERT: Thank you, Ron.

Before | begin, does everyone have a copy
of thisbrochure? If not, we can get some. The
reason | make a mention of that is because I'll be
referring --

(Interruption.)

MR. McKITRICK: Excuseme, Petti. Canwe
just take a short break again and maybe get the
microphones and everything st up, maybe five
minutes.

(Recess)

MR. McKITRICK: If we can, go back on the
record and let Patti pick up.

MS. LEPPERT: Thank you, Ron. My nameis
Patti Leppert. I'm with the Federd Energy
Regulatory Commission. Before |l begin, | found a
message very interesting from the Chairman of the
Board and CEO, J. W. Marriott, and he states that

people serving people, that is the heart and soul of



the hospitdity industry. | think we can have that
same philasophy within these various outreach
meetings that we are presenting and working together
in this collaborative process.

Since 1997 there have been effortsto
improve the efficiency of the hydrodectric licenang
process through adminigtrative reforms. Some of
these are the Interagency Task Force, EPRI, NRG

reports, hydroelectric licensing status workshops

that were held in December 2001, the Resource Agency

adminigtrative reforms, and the regiona workshops
with states.

For those that are following dong, these
are discussed in pages 5, 6 and 7 of the book that we
have here as well.

To back up, the Interagency Task Force
developed severd reports. One of these was the
guidance on dternative licenang process. The NRG
and EPRI reports, as Ron had mentioned, they are
atached aswell. The Hydrodlectric Licensang Status
Workshop recognized that in the class of 1993 there
were 157 gpplications that were filed with the
Commission, and the workshop was designed to find a
way to make the licenang of these gpplications a

little bit more efficient. And Sncethat time
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therés an ongoing effort to complete the licenang
of these gpplications.

The Resource Agency adminigtrative reforms
isgmilar to the existing Forest Service for gppeds
process, from what | understand, whereby Commerce and
Interior have developed a mandatory conditions review
process that dlows for public comment on Interior
and Commerce, section 18 Fishway Prescription.

And I'm glad Monaiis here, because I'm
sure you can eaborate and help us darify and expand
on that thought as well.

The regiond workshops with the states
were held March through June of 2002. Those
workshops focused on ways to integrate the
Commisson's licensng process with the sates Clean
Water Act and the Coastd Zone Management Program.

When we tdlk about the regiond date
workshops, some of the things were that through the
early identification of issues through public
scoping, we were looking to help resolve certain
Issues through study disputes, early establishment of
licenang schedules, and the notice of intent and
initid consultation package should be smultaneoudy
submitted to the Commisson.

As Ron had mentioned earlier, why are we



here? From the previous dides, adminidrative
reforms, as the dide says here, is not enough. |
would tend to think it's a beginning, that the
adminidrative reforms aeabeginning. It'sa
beginning to anew journey.

And what we've heard in other outreach
programs and meetings is that improvementsto the
current regulations are needed to reduce time and
cost of licenang while continuing to, one, provide
for environmenta protection; two, to fulfill the
date and federd statutory and Indian trust
respongbilities. And aso theré's arecognition of
the President's National Energy Policy, which that
policy states to make the licensing process more
clear and efficient while preserving the
environmentd gods.

I'd like to also add that the Commission,
the federal agencies, and the hydropower
gtakeholders, which includes dl of usin thisroom
and the community beyond here, are engaging in many
of the activities to achieve the Presdent's god
that was outlined in the Nationd Energy Palicy.

Thisbrings usto the next dide. The
September 12th notice, which this notice provides the

opportunities for discussions through public and
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Triba forums, written comments and recommendations
on the need for and structure of a new hydropower
licenang process. The notice includes these various
proposas, including the Interagency Hydropower
Committee proposd, or the IHC; the National Review
Group, or the NRG, proposals.

And there are nine specific questions, and
if you look within your document on pages 7 and 8, it
doeslist out those nine specific questions.

The various gods for today's forum are to
listen to your ideas about the licensng process.

I'd like to stress the "your ideas," what works, what
doesn't. Identify specific problemsin current
regulations, however, | like to use the word
challenges rather than problems. Discuss possible
solutions to identify chalenges, and trandate the
possible solutions into concepts for a notice of
proposed rulemaking.

The lagt dide that we have is suggested
discussion topics, which we aso have posted on the
wall here. How can we integrate the licensing
process aswell aslook at the study development,
study dispute resolution, settlements, time periods,
coordinate state and federal agency, Triba, and FERC

process, and the relationship to the exiding
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licensing processes?

In particular, in regard to the
relationship to the existing licensing processss,
should anew process replace the traditiond, the
dterndive licenang process, or, aswe cdl it, the
ALP, none, or both?

| would dso like you to keep in mind that
whatever process evolves, that we should aso think
about how this process may or may not effect your
daff a your agency, and what would benefit the
community as awhole, the community meaning the
stakeholders, the tribes, the state and federal

agencies, the NGOs.

As Ron had mentioned, the comments are due

to befiled by you as the community, asthe
stakeholders, by December 6th of thisyear. Your
input is very, very important to us.
Ron, is there anything dse that you would
liketo --
MR. McKITRICK: No, that's fine.
MS. LEPPERT: Thank you.
MR. McKITRICK: WEéll take just a
short pause to set up the next presentation
by David on the IHC.

Can everybody see the screen okay?

16



MR. DIAMOND: The hand-out for these
didesis being passed around right now.

My nameis David Diamond. I'm with the
United States Departmernt of Interior, but I'm not
here to speak to you on behdf of Interior today, but
on behdf of the Interagency Hydropower Committee.

It was agroup of professionas from the
four agencies -- FERC, Interior, Agriculture, and
Commerce. I'm not sure we can get as excited about
rulemaking as they're excited by whatever they're
talking about next door, but I'm redly happy to see
you folks here today, and hopefully we can engage in
agood discusson. We are hereto listen to you, to
engage in discusson.

But firgt I'm going to give you this
proposal. This proposa and one by the National
Review Group were included in the notice that was
issued on September 12th, so these are some ideas
that are out there that could be conddered in going
forward with the ruling.

Firg, I'll just give you some background
on the Interagency Hydropower Committee, then | will
go through the objectives, what the committee was
thinking about when it sat down and began to work,

then walk through the proposd in four parts, kind of
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contrast how things might be different from the
current regulations, and findly close with what the
committee anticipates the benefits of such a proposa
might be.

Again, the Interagency Hydropower
Committee congsted of staff from the Federd Energy
Regulatory Commission, and the departments of
Agriculture, Commerce, and the Interior. Each
department had a principal, a senior manager, that
wasin aprincipas group that tasked staff to think
about various issues. We dso had input from the
Environmentd Protection Agency, the Council on
Environmentd Qudity, and The Advisory Council on
Higtoric Preservetion.

The IHC grew out of -- as Pati
mentioned -- early adminigrative reform efforts.

The Interagency Task Force, which was convened in
1998 and concluded in 2001, the end of 2000, issued a
series of reports that had some very useful kinds of

best practices and commitments to improve processes
and in various ways as that effort wrapped up. That
effort included FACA, a charter committee, with
representatives from the stakeholder groups. But as
that wrapped up and we moved forward, the successor

to that ITF was this Interagency Hydropower
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Committee, and as the principa's convened and started
to direct staff to look at various issues, there was
athought that we needed to look beyond
adminigrative reform and look at places where we
might profitably change the current regulations.

Another of the kind of directives from the
principasin moving forward was we wanted to make
sure that the various tatutory responghilities of
the agencies could be coordinated in any process.

So the objectives that we had in garting
out, and this effort began in July of 2001, number
one, was improve coordination in the process. We
have alot of activitieswith alot of different
roles and respongbilities. And 0 the proposdl that
we ultimately came out with had clear time frames for
when things were supposed to happen, and clear points
in the process where various activities were supposed
to act.

We dso wanted to diminate duplication.

The key dement there was we've proposed moving the
Commisson's scoping under the Nationd Environmentd
Policy Act before thefiling of the gpplication.

This can be a contentious process, so the thought was
we wanted to have early consultation, early

identification of issues, and some mechanism to
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resolve disputes. We wanted to move the process
aong so that we could get to better outcomes at the
end quicker and reduce the time and cogts, while
ensuring that environmenta sefeguards are met. So
that was what the group was charged with.

And now I'm going to wak you through what
the group came up with. Attachment A to the Federd
Regigter Notice notesin greet detail what the
committee came up with. On page 14 of the Federd
Regigter Notice thereés a scintillating box and arrow
diagram, chutes and ladders, but I'm going to walk
you through it in four gages. Again, you know, the
time lines and the actions are dl captured on that
chart.

So in the big picture there are four
phases in the new process envisoned by this
proposal. Thefirst goes from the advanced notice
through scoping and study plan, and in this proposal
that's envisoned to take nine months. Some of the
mgor changesin this phase include replacing the
initid consultation package with a pre-scoping
document, and combining the prefiling consultation
with the Commission staff's NEPA scoping.

The next phase hereis a period to resolve

disputes for sudies. It's envisoned to take about
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three months in the case where there are such
disputes, and this would be a new mechanism.

Third, the period where the studies are
conducted through the draft gpplication, this would
take about alittle over two years. Theideaisyou
have to have the studies completed so that the
information could then be included in the gpplication
to be filed with the Commission, and we wanted to
make sure that there was time available for that so
that then there wouldn't be additional information
requests post-filing of the gpplication.

Thefourth phaseisfiling of that
goplication through licenang, and thisis where we
were looking to get thosetime savings. With dl the
extrawork done pre-filing, the ideais that the
goplication could move more quickly through the
Commission's process. And we had two different
tracks, with the longer track to take about alittle
less than two years, and the totd time for this
process would be five years.

Okay. Sotogointo alittle more detail
now, the first phase, advance notice through scoping
and find sudies, first of dl theré's abox there
a the beginning that doesn't have a number on it,

box zero. A few years before license expiration, the
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ideaistha anatice would go out telling an

gpplicant hey, you know, you have a process coming
up, you're going to need to be getting a new license,
and just to get ideas gtarting to flow.

The process would begin in box one, with
thefiling by the gpplicant of a pre-scoping
document. Like | mentioned, thisisgoing to be a
more detailed document than the current initial
consultation package. 1t would include information
that the applicant has about their project, any
consultations they might have been involved in, the
summary of the issues that relate to the project that
the gpplicant is dready aware of. They have been
operating the project for, in many cases, quite
sometime. And aninitid list of stakeholders. And
it dso isgoing to be bascdly trying to get the
NEPA process started, and it could include things
like preiminary study plans.

At tha point, the Commission initiates
the licenang proceeding.

John's got a question.

MR. MOLM: | have aquestion right there
on that bullet. When you say the Commission
initiates licendng proceeding, do you mean the

forma proceeding? Does that kick in the ex parte



rulesand dl tha formality that isnow in place
once the license gpplication has been filed, or do
you mean something ese?

MR. DIAMOND: The proceeding would begin
a that point. That iswhat that would mean. The
thought is we need to get the Commission as an actor
involved working in pardld rather than in series
after filing, asit isnow.

MR. MOLM: Thank you.

MR. DIAMOND: So, by the way, asthe
proceeding begins, the Commisson is now involved,
and that pre-scoping document that the gpplicant
filesis going to be the bass for the scoping
document that's going to be issued by the Commission.
So they'll issue their scoping document, one, and
they will hold the scoping meetings, as they
currently do post-licenaing, herein thisearly
phase, while the agencies are dso going through
their consultation, working to identify issues and
information needs.

Thefind bullet there is one of the key
eements, that is, developing what those information
needs are, what information is going to need to be
collected. And because the documents are being filed

formaly and the proceeding has begun, dl parties



will be filing comments and it will be an open
process.

So the next phase is okay, you have got a
study plan, and what we have heard in a number of
forumsistha dudiesis one of your most
contentious issues and has a potentid to kind of
deral or create an issue that's going to hang around
for along time. So the thought was early
identification and resolution of those sorts of
disputes could redly help us move past and get to
better outcomes quicker. And so thisisanew
element, this dispute resolution process. Thisis
untested ideas. Thisisthe firg time were coming
out to the public saying hey, what do you think about
this? Isthis crazy?

But heréswhat it would look likein the
eyes of the IHC Hydropower Committee. Basicaly what
we do iswe have a pand of threeindividuds, one
from one of the Federd Resource Agencies, Fish and
Wildlife Service, U.S. Forest Service, €tc.; a
representative from the Commission; and a neutra
third party. And arequest would be brought to this
panel to look at a study request.

Therés basicaly two issues that could be

brought to the pand: Whether the study was



necessary for agencies, tribes, or commisson staff
to develop recommendation, conditions, or license
terms, and whether the study methodology is
gopropriate to achieve that identified information.

S0 those are the two sorts of things that
could be brought to the panel, and the panel would
have criteria that they would then assessto make
sure that things were met. They would look at
whether the requesting party had established a nexus
to the project and its effects. They would look at
whether the requesting party had clearly connected
the study and request to its management goas and to
its roles and responsibilities, and would also look
a the methodology and the cost and practicdity of
the study.

And one of the key factors here isthat
this can't be creeating a dispute that's going to go
for along time; let's get this, containitina
short time period, and then onceiit's resolved, move
on. So the whole process is to be completed within
60 days, and 30 days from that point the Commission
would then issue its scoping document which would
then contain the find study plan, and the process
could continue to move forward.

MR. LOVETT: Bary Lovett, L-O-V-E-T-T.

25



What was the reason for not including the licensee on
that pand, being it'sther project, may have alot
of expertisein that area? Wasthere somelogicin
not including the licensee in that panel?

MR. McKITRICK: Barry, that'sagood
question and it may teke alittle bit of discusson.
| would rather have that -- I'm not putting you off,
because we need to have that discusson. Rather than
just have it here, let Dave go through his
presentation; if there isa clarification of the
words, maybe do that after you finish your
presentation, and then after dl that well discuss
those types of things. It would be very informative
for dl of us. Thank you.

MR. LOVETT: Okay.

MR. DIAMOND: Okay. So the next phaseis
conducting the sudies that are identified in the
sudy plan, anticipated, including time that was
left. There's two seasons of studies, with akind of
checkup after each year is completed to make sure
that the methodology is being followed. And it's
kind of aprocess, so we just keep checking into
make sure tha yes, the information is being
collected, were going to have what we need, and that

goplication isfiled, so that we can get those
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hoped-for gains pogt-filing where everything isjust
going to sail; so more work here pre-filing but were
going to gain from that.

Then theré's going to be a draft
goplication. And athought hereisto put the
environmenta section of the gpplication in aformat
smilar to the Commisson's NEPA document, so again
the Commission can build off of it asthey did the
applicant's pre-scoping document.

So then the moment everyone waitsfor is
thefiling of the gpplication, and that's when
interventions and comments and recommendations and
conditions, after the filing of that document. And
the IHC contempl ates two tracks to completion once
the gpplication isfiled. Track A would be for those
projects that have an EA or EISthat is going to have
adraftissue. And Track B isfor those projectsin
which there may not be very many issues, it may bea
smdler project, and it will be go straight to a
find EA.

So again, just to summarize and conclude,
and we will hopefully have agood full discusson
here alittle later this morning, what were hoping
to achieve with these proposasis a NEPA document

that could support al stakeholder needs, early
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identification and involvement of the stakeholders,
early identification and resolution of dioutes so
that the process doesn't get hung up, time frames for
the actions of the various participants, again to
keep thingsworking in pardld and moving towards
the final resolution.

Concurrent filing of agency actions, so

for the resource agencies that may be filing

comments, recommendations and prescriptions, making

sure that those are coordinated, and developing
adequate information so that dl parties know the
issues and could potentialy reach settlement.
Thanks very much. I'mlooking forward to
agood discusson this morning.
MR. McKITRICK: John, you don't have
anything to put up here?

MR. MOLM: That'sright.

MR. McKITRICK: Just one quick thing then.

John Molm will give us sort of information about the
NRG. After that | think well take a short break.
Then | think the discussion would be particularly
between ether questions from the Triba membersto
either the NRG or the IHC about their proposd, or
any specific things that Tribad members may have for

guidanceto us asfar as changesin language, public
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input from licensees. Other resource agencies should
probably best be handled tomorrow, for their place.
We would like to redly listen to what you have to

tel us

And, Barry, if you don't mind holding that
until tomorrow, or later -- if it'sa Tribal concern
well certanly discussit.

MS. LEPPERT: Patti Leppert. Ron, would
you mention our bounding of our own ex parte
regulations? | would rather not discuss any pending
projects.

MR. McKITRICK: Patti just mentioned it;
that's an excedllent point that | was supposed to. If
there are cases that you know that are in the court
system or before the Commission, we can't redly
discussthose things. Y ou probably know what they
are better than we. But if there are generd
concerns deding with that, without mentioning the
project names or specific things, then that would be
fine.

John.

MR. MOLM: Isthere any way to do it while
I'm dtting down?

MR. McKITRICK: Youredoing it.

MR. MOLM: Does this mike work?
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MR. McKITRICK: Yes.

MR. MOLM: Let mefirgt state who | am and
where | have been in this hydro licensing process.
Asl| indicated earlier, I've been involved in this
arenafor over 25 years and, in fact, in the
midnineties | wasthe first one on behdf of Georgia
Power to redly develop the dternative licensing
process.

Moving NEPA up front, or front-loading,

NEPA has been a concept that has been discussed for a

decade or more. That isredly not new. And, in
fact, it was that concept that led to the dternative
licenang process. The Commisson at that time did
not have any regulations or rules regarding the
aternative process, but they decided that they would
alow Georgia Power on an experimenta basisto
commence a new process that would involve the
front-loading of NEPA, and that's what we did in that
process, and we did it through requesting waivers of
exiding regulations, and we went through the
process, and | think it dl worked very smoothly. In
fact, Georgia Power got its license Sx months
following the filing of the gpplication.

| have dso represented tribesin

licenang matters, and | think tribes have some
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specid tools that they can use and should consider
using in alicensng proceeding, whether they are
just intervening or whether they want to become
licensees.

| got involved in the Nationd Review
Group, which has redly been around since the late
1990s, when they were housed and sponsored by the
Electric Power Research Indtitute, EPRI, and that was
aprocess involving agencies, nongovernmenta
organizations, like American Rivers, so on, and some
licensees, and they were to develop a set of
principles that would be helpful and useful in
licensng and relicensing proceedings.

A report was published, and then the NRG
decided that they ought to take that and see if they
could not come up with aproposa for reforming the
exigting licenang procedures. And so they moved
from the EPRI house over to the Nationa Hydropower
Association house, and are now kind of housed under
the auspices, not sponsored by, but under the
auspices, or under the roof, if you will, of the
National Hydropower Association.

The NRG was a group of nongovernmental
organizations, including American Rivers, Nationd

Heritage Indtitution, and others, licensees,
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including West Coadt licensees, New Y ork Power
Authority, Southern Company, a couple of law firms,
including Troutman Sanders, and agencies who were
therein an advisory role.

| don't want to misstate your role, but
you were there in an advisory role and not formally
as amember of the NRG.

As we proceeded through the process, we
discovered that the federd agencies had apardld
process that they were embarking upon, and that was
thisIHC process. The NRG memberswere abit a a
loss because we did not know exactly what IHC was
proposing, and we wanted to be consstent so that we
wouldn't end up with two proposas that went awry or
had atrain wreck. And | think to alarge extent the
two proposals came out with alot of concepts that
aresmilar, and alot of processes recommended that
aevey smilar.

Let me add aqudifier to what I'm about
to talk about, and that's the NRG proposal. There
are those among the NRG group who believe that the
NRG process or any process that is developed should
be an additiond process, or should be another tool
that can be used by the licensee. | think the

overwhelming mgority of the members would not want



to replace the existing processes. They have become
comfortable by and large with the ALP over the past
five years or S0, certainly at the encouragement of

the Federal Energy Regulatory Commission, but they're
aso comfortable with the traditiond licenang

process which isthere.

If you cannot reach consensus on employing
the dternative licensing process, you have to go
through a procedure whereby you request permission
from FERC to undertake the dternative licensng
process, and you need to have mog, if not dl, of
the stakeholders in agreement with that process. And
If you can't get that kind of consensus, and there
have been occasions when licensees can't achieve the
consensus, the Commission will deny the request for
the dternative licensing process.

Soin that event you fdl back on the
traditiond licenang process, which has been around
along time, or at leest Snce ECPA, Electric
Consumers Protection Act of 1986.

Let me first comment on the IHC proposd.
| think it has congderable merit. It appearsto be
well thought out. | can say that when you try to get
agroup like the NRG together that's comprised of

nongovernmenta organizations, and governmenta



agenciesthat are there in an advisory role, and
licensees, it reminds me of why you never want to
know how alaw ismade. Making law isabit like
making sausage; you don't want to know how it's made
or what goesintoit. And| cansay it wasalittle
difficult with al of these varying participants with

al their separate agendas trying to come up with a
process and procedure that had some semblance of
logic and rationdetoit.

The best | can say is that we have come up
with a process that reflects considerable thought and
sets forth some conceptsthat | think are very good.
But | want to emphasize and gate that Troutman
Sanders, and | believe the mgority of licensees,
want this only as an additiond process, or asa
process that you can adapt to the existing process.

MS. SMITH: GloriaSmith. Isthat NRG?
Did NRG adopt what you're saying right now, or are
you speeking in your private capacity?

MR. MOLM: I'm spesking as| have dways
spoken in these NRG mestings, and that has been my
position from day one.

MS. SMITH: Wéll, | guessI'm getting a
little confused whether or not you're laying out the

NRG proposa or you're actudly giving commentsin



your persona capacity right now in how you view what
this process may ultimatey result in.

MR. MOLM: There have been severd people
that have made that podition very clear straight
through the NRG process, and it'sjust there. Some
people believe the NRG process should be the only
process, some people bdieve -- and it should
displace or replace the existing processes. And
there are others equally strong-minded who bdieve
that the NRG process should be an additiond -- you
have been at both mesetings. Y ou've heard me and
others state that.

MR. McKITRICK: John, if you don't mind,
itsagood point. We have before us in the notice
two proposdls, the IHC and the NRG proposa, and if
we could keep on what those proposals are from a
clarification stlandpoint, as opposed to either
preparing a contrast or giving persond statements,
that's a different forum, and that would be helpful,
just so that we know that what's on the record here
iIswhat wasin the notice and it's explanatory in
that notice. So if you could help us with that, we
would appreciateit. Your persond comments are
certanly welcome in any comments that you send to

us.
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MS. JANOPAUL: And that is one of our
discussion topics, our last discusson topic, so
maybe that would be good then.

MR. MOLM: Wi, | didn't mean to
interject something that | shouldn't, but | wanted to
make clear which side of the fence | stood on.

MR. McKITRICK: We understand that's your
pogtion. If we could, just stick with the NRG.

MR. MOLM: The NRG that designsits
process as the one-cycle NEPA process, in many ways
it's congstent with what the Council on
Environmenta Qudity recently came out with, and
that is an attempt by the adminigration to
streamline and make more efficient the NEPA review
process that is undertaken by an agency whenever
thereis apermit or license to be issued.

What the NRG sought to do was to improve
agency participation in the relicenaing process,
second, to diminate new issues aidng late in the
licensing process, to combine the NEPA process for
consulting agencies and in amore efficient and
better decision-making manner, and to diminate
conflicting environmental documents, and to reduce
uncertainty by the gpplicant asto whether that

gpplicant has met the study requirements imposed.
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It dso established procedures for
cooperation, including dispute resolution and
decison making. It released informationa requests
from federd agencies, and it delineated the
agencies responghbilitiesin the creation of the
NEPA document.

The NRG sent out its proposa to tribes,
to states, to members of the public. Andinits
proposal included as Attachment B to the Commisson
order, the NRG noted that it had received severa
comments from the tribes, the sates, and public, and
they had some substantive comments that they
responded to. So | think the NRG did go out to the
public and hear from the public and the agencies, and
try to come up with a process that would work for
al.

Among the people that were NRG members
were American Rivers, American Whiteweter, Grant
County, Kearns and Weg, it was afacilitator,
Kleinschmidt, which is an environmenta consulting
firm, law firm of GKRSE, New Y ork Power Authority,
Pecific Gas and Electric, Pacific Corp., Portland
Generd, Southern Cdifornia Edison, Southern
Company, and Troutman Sanders.

Bascdly what this document proposesis



that it did not mandate but instead it encouraged the
licensee to meet with FERC and the resource agencies
very early on to identify issues, to review existing
information, and to come up with a preliminary study
plan.

This document was framed in the context of
encouraging licensees to do this as opposed to
mandating that it should be done. FERC proceedings
would begin with the filing by the licensee of a
natice of intent thet it was going to file alicense
goplication. It requiresthat there be an initid
consultation document to be issued by the licensee no
less than 5 years and no more than 5.5 years prior to
the license expiration.

The document also requires the licensee to

come up with the standard norn- NEPA documents at the

sametime. So exhibits A, B, and F and G, and
modified exhibits D and E and H, would dl befiled
adong with the initid consultation package. There
were some expressions by licensees as to whether this
could be done or not, but those exhibits to the

license for the most part are taken from existing
drawings, for example. Exigting recordsis another
example.

It dso required that the licensee show
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what consultations have been undertaken, who's
consulting, what was discussed, and what agreements,
if any, werereached. You need apreiminary list of
Issues coming out of that consultation, and a
preliminary list of information needed to address
those issues.

The licensee at that time would come up
with itsinitid study proposa and st forth any
study requests that consulting agencies or other
stakeholders might have suggested. As part of that
initid consultation document, the licensee would
come up with a draft scoping document.

All of that would be sent out by the
licensee to resource agencies, to known stakeholders,
to FERC for a 60-day comment period. That's what
would happen five to five and a hdf years prior to
the expiration of alicense.

The next portion of the NRG proposa dedls

with the framework or context under which FERC and

the agencies would work. There would be a memorandum

of understanding, or an MOU, that would provide the
framework or context for cooperation, for means to
resolve disputes, and for other issues that were
prepared between FERC and the agency.

This document, like the Council on
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Environmenta Qudity document, would make dl
federd agencies cooperating agencies. Under
existing CEQ regulations theré's no mandatory
requirement that federal agencies become cooperating
agencies. Cooperating agenciesisaterm of art

under CEQ regulations. It dlows the agency to st

on the diaz with FERC, to have amore visble and
higher profile rolein devisng sudy plans,

resolving disputes.

It would not be an agency that would be
outsde of the process, merdly providing comment and
recommendations. Instead, it would be there helping
form the NEPA document.

The NEPA document as contemplated by the
NRG proposd has an interesting feature to it, and
that is that the NEPA document would not be a
decisona document, instead it would be an
informationa document that would reflect the issues
that were raised, the sudies, and andyses that were
made, and whatever other information is pertinent so
that you would have a complete informational basis.

A second part of the NEPA document would
be that the cooperating agencies would be required
under the NRG proposd to provide information or at a

minimum provide informéation to the licensee o that
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the licensee could find studies or informetion held
by the agency that the licensee could then usein
putting together its NEPA document.

But it dso providesthat the agency that
hasjurisdiction -- for example, if the project ison
Forest Service land, then the Forest Service would
write that part of the NEPA document asit related to
the Forest Service jurisdiction. The find document
would be written by FERC, but FERC would take the
cooperating agencies drafts and assmilate them into
one NEPA document.

The NEPA document, again, would not be
decisond. What | mean by that, it would not Sate
any preferred dternatives. That would be left out
of the NEPA document and would be addressed |ater.

It would be addressed later by cooperating
agencies and by FERC and by thelicensee. The
licensee presumably is evolving during the licenang
process, so it -- the licensee -- better understands
the issues and better understands what protection,
mitigation and enhancement measures are appropriate.
And so the licensee may have a preferred dternative
that's different from its preliminary preferred
dternative that it set forth early onin this

process.
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But the cooperating agencies would take
thisNEPA document that isinformationd only and
would come up with their own preferred dternative.
It would use the NEPA document that was jointly
created and would submit the preferred dternative
separately to FERC.

The NRG document aso dedswith the
ex parte regulations, which isanutty little problem
we have under exiding regulations. Under existing

regulations, a cooperating agency, or any agency that

decides to cooperate upon the request of FERC, cannot

then later become an intervenor and participate in

the licenang proceeding as an intervenor. And

that's why therés agreat ded of reluctance, |

believe, about why agencies don't want to become
cooperating agencies, because it would preclude them
from later becoming formd partiesto alicensng
proceeding.

What the NRG document doesis say ook, if
you're going to be a cooperating agency and you want
to fully participate in that process, then to the
extent you communicate about issues that are being
addressed or being developed in elther the NEPA
document or the study plan, then you are exempt from

the ex parte regulations.

42



It dso provides for an off ramp, that at
any time an agency can decide it no longer wantsto
participate as a cooperating agency, instead it can
say, if it meets certain criteria, that it wants out
of the cooperating agency's role and wants to reserve
itsfull rights as a party.

MR. McKITRICK: John, to get back on
schedule, welve got about maybe five minutes. Are
you going to need more than thet?

MR. MOLM: No.

| would think that the aress of the
scoping and the issuance of the scoping document
differ only in timing from the IHC proposd.
Subgtantively, | don't think they result in any
meaningful difference.

The study development | think isvery
smilar in that there's a procedure for a dispute
resolution, there are processes where the licensee
submits a study plan, the agencies and FERC comment
on it, licensee resubmitsit. If theres adispute
on the scope or methodology, there is adispute
resolution process, minor differencesin the disoute
resolution process, but nothing substantive.

| think the end of the processis where

theres adifference, in that FERC, under the NRG



process, kind of comes back to now weve got the
license gpplication, and we put it out for comment,
and it provides a set of procedures whereby terms and
conditions are submitted once the gpplication is
determined by FERC to be ready for environmenta
andyss, and so license terms and conditions, when
they comeinto play in the licensaing process |
believe are different. The procedures under the NRG
proposa are different from the IHC proposd in that
the proposed license and proposed terms and
conditions come much later under the NRG proposdl.

| think that doesit.

MR. McKITRICK: Thanks alot, John.

| think we've heard two presentations, one
from the IHC, one from the NRG. These should be
taken as documents that were given to us as kind of
two different ideas, or two ideas. That's not to say
what comes out of any rule may look like either one
of these or may not look like any of these. That's
why we're herg, isto listen to the input from the
tribes to see maybe two or three things. One, would
they like to ask some specific questions, either of
the IHC or NRG, to help explain alittle bit more of
their proposal. | don't want to see either one of

the two groups defending. They're not here to defend



this. They'rejust hereto clarify. They're not
here to really compare and contrast their positions,
but just clarify what's in their documents.

The other is cartainly to hear anything in
addition or how you might change any kind of things
that you have read or heard about or have
experienced.

So | think, with thet, let'stake a
15-minute bresk, and I'd like to maybe talk to the
Triba members for a couple of seconds to see how
they would like to conduct the rest of the mesting.

Thank you.

(Recess.)

MR. McKITRICK: Again, aswe proceed,
sncethisison the record, if you would state your
name before you speak, that would be helpful. We
will have ashort discusson.

Theway | understood thiswasthat Triba
members may want to make just acomment for the

record, and | think welll proceed adong those

grounds, redizing that forma comments are December

6th, and at that point if there's gpecific things
that you see in ether one of those proposas or your
own proposals that may give us guidance asfar as

specific language to help us change regulations, in
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particular with the nine questions, but anything se
Is certainly welcome from you dl, would be very
helpful.

Chief, do you want to proceed?

CHIEF BLUE: Chief Gilbert Blue from the
Catawba Indian Nation, South Carolina.

| don't redly have any specific concerns
a this moment. Weve had some things givento me
today that's sort of new to me, so I'm trying to
evduate those thingsin my mind.

But the things that we're concerned about
in Catawba, and mysdf of course, isthat we do have
the opportunity to have an input into this process so
that our traditiond things aswdll as the persond
safety of our peopleis attended to.

Now, I've been very fortunate up in Rock
Hill that the facilities dose to my reservation, |
ot letters dl the time from those people when they
go through the process and when they have some
changes that are going to be made. They solicit my
input, my concerns. So we have a good rapport with
those people in the surrounding area up there, which
I'm very grateful for.

So, with that in mind, I'l just let

someone esego. Asl sad, theré's some things that
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| have heard today that are new. | can see some
differences between the two processes and maybe the
need for some changes, but well leave thet for a

later date. That's just my persond fedings, to

make sure that we have input to the process and that
our, | guess, concerns are met head-on and listened

to.

MR. McKITRICK: Okay. Lewis, did you wart

to add to that?

MR. GEORGE: LewisGeorge. The Chief
brought out my concerns, too, is that we consullt,
make sure we're notified, and allow the tribesto
participate in the process, in the planning process
aswell asthereview process, and review their
tribes, dl tribes, concerns.

MR. McKITRICK: Okay. And asyou review
the two processes, any specifics about how and when
that should happen and those kind of things would be
very helpful for us.

MR. GEORGE: Thank you.

CHIEF BLUE: Okay. Thank you.

MR. CARLETON: Ken Carleton from the
Missssppi Band of Choctaw Indians. I'm aso new to
dl of this. | redly have only sarted consulting

with FERC over the Alabama licensang less than two
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months ago, so | have not had an opportunity to read
these proposasin detail yet.

| do, however, have just some generd
comments about a number of thingsinvolved here. One
Is consultation. We, tribes, do not consult with
licensees. We consult with the government.
Therefore, we will consult with FERC; well not
consult with alicensee.

Now, the consultation requirements of like
the National Historical Preservetion Act, area
nondelegable federa trust responghbility to the
tribes. Now, that doesn't mean we won't -- we're
redigts. Weliveinthered world. Well talk to
the licensees. However, the licensees should dso be
awarethat it's not part of the tribes governmentd
respongbilities to consult with them, and,
therefore, we will be talking to them as experts, and
they should be prepared to pay usfor our time and
trouble in doing thet, just like they pay any of
their other consultants for cultura resources or
environmental resources.

My next concern, and I've seen this dl
aong with everything from rdicendang a hydrodam to,
you know, building atank maneuver range on a

Nationa Guard base, is that when NEPA isinvolved,



culturd resources get short hrift, and Triba
resources, Tribal cultura resources, get short

ghrift. I've seen thisover and over and over. We

get brought into a process later. And dl the
endangered species have been looked at and dl sorts
of provisions have been made to protect the
endangered species, but no provisions have been made
to protect the cultura resources that exist. We do
not dispute the importance of the environmenta
concerns. They areavitd concern. But the

culturd resources and the culturd heritage of the
tribesisjust asimportant and needs to be given

equa footing.

Inagmilar vein, Smply the whole NEPA
process, the culmination of the NEPA process, isa
NEPA document which is mandated by the law to be
distributed to anybody who asksfor it. The Nationa
Higtorica Presarvation Act, everything that is
gahered, dl theinformation that is gathered there,
is specificaly exempt from the Freedom of
Information Act. It is confidentid information. So
it dways makes me very nervous when people use the
NEPA process to comply with the Nationd Historica
Preservation Act. Even though the current

regulations for section 186 of the Nationd
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Historical Preservation Act make provisonsthat the
NEPA process can fulfill the requirements of 106, |
objected to that and tribes do not alow that to
happen, specificaly for thisreason. S0, it needs
to be kept dways in the forefront of everybody's
mind, particularly when you're writing new
regulaions, that thisisamgor conflict of

interest. And we are, the tribes, are concerned,
when you're talking about traditiona cultura
knowledge. That information is not public
information and must be maintained as confidentia.
So any new regulations need to address that issue
up-front and strongly.

MS. SMITH: Could | ask aquestion? In
your written comments it would be very hdpful if you
could provide us with some sort of guidance on how
best to achieve that because, you know, | have come
across that problem before, and | think that would be
very hdpful for us. It doesn't sound likeit's
going to be easy.

MR. CARLETON: Exactly, it'snot. It'sa
congtant battle that we've had. Just onething |
want to point out is on page four of this handout,
the statement isjust incorrect: Other federd

satutes may aso be applicable to the license

50



goplication. That includes the Nationd Higtorical
Preservation Act. That'snota"may”. A federd
licenseis an undertaking under the Act. And that
points out what | had to say about cultura
resources. The National Higtorical Preservation Act
does apply to this. A licensng is an undertaking
under the Act.

CHIEF BLUE: One thought or comment. If
you'l turn to page 3 in the booklet as well, where
it talks about certain comments and responses, it's
brought out in there that, as has dready been
dluded to, that in the early process, if the tribes
are brought in about their concerns and they can get
that information in the process, then it will cause
less problems later down the road. From my point of
view as an Indian Chief of the netion, | redize the
importance of having these facilities produce
eectricity and other things that we get involved in,
they're anecessity. We don't want, at least | don't
want to, to do anything that would hinder the people
of my areafrom having those things that we need in
subsistence of our lives.

But at the same time, there are concerns
that we might have an opinion on what they might want

to do, and many times those concerns that we have can



be worked out, if there is something that needs to be
moved, or something that we can do to make that
process go forward without causing any disruption,
that we want to do that.

And | think the gentleman down hereis
exactly right about our right to have consultation
and our right to have, | guess, the other laws that
goply involved in these things. When | went to the
White House and met with President Clinton, he Sgned
that resolution that said any, any government or
anything to do with the protection of Indians, there
would be consultation, it would be like a
government-to-government relationship so that we can
have our concerns brought out.

| think that's mostly what were concerned
about, is many times this doesn't hgppen until the
decisgon is made, and then they want us to comment on
it when it's dready decided. If wecangetinat
the beginning of the process, and maybe we can't
change everything, but at least we would have our
input and we would fed better about it, and
sometimes things can be changed. So we just want to
make sure that we have the opportunity, and when |
write my comments I'll try to put it down so that

you'll know what I'm --
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MR. CARLETON: That's exactly right.
Tribes are not the public. That's the thing.

There's a government-to-government relaionship
between federd agencies and thetribes. The
government has legd trust responghbilitiesto the

tribe. We aren't the Serra Club. And, you know, |
applaud -- | mean from what 1've seen, FERC actualy
is probably one of the better federd agencies|'ve
seen that deals with tribes and doesit right.

CHIEF BLUE: | would agree with that.

MR. CARLETON: You know, | got contacted
because of FERC's rules, you know, a decade before
most federd agencies sarting trying to contact us.
But, you know, that is definitdy one thing that
needs to be reinforced: Tribes are not the genera
public.

MR. McKITRICK: One of the things that
came up a Milwaukee, at least asfar asI'm
concerned, would be helpful to talk about
conaultation, and | think that may have different
definitions depending upon how you want to defineit,
but how that initial consultation should start, and
who it's between, and those kinds of things, would be
very hepful.

MR. CARLETON: | wastrying to think of
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the other thing | wanted to say.

MR. McKITRICK: Okay.

MR. CARLETON: A letter isnot
consultation. Consultation for mogt tribesisthis:
Sitting down face-to-face talking about an issue.

MR. McKITRICK: And the best way to get
that, to make that happen or to have --

CHIEF BLUE: Widl, we went through this
same thing with many other agenciesin many other
meetings across the country. Consultation means
stting down and talking with you about what you're
going to do and how it's going to affect me, and what
can be done or cannot be done to make sure that
there's not encroachment, on whatever it may be, then
get our input from that, and then based on those
decisons go forward.

Conaultation is not when you cdl mein
and say weve decided were going to do this and what
do you think. That's not consultation. That's
information. So that's the difference between
consultation --

MR. CARLETON: And you started the
process. You'retalking to us.

MR. McKITRICK: | see.

MR. CARLETON: Conaultationisa



relaionship.

MS. SMITH: Per the executive order that
you were just speaking about, the way we view it and
the way were doing it currently on projectsis
Triba council sends us aletter and says when they
will be having a council meeting, and we come, and
then thisiswell ahead of any decison making, so we
certainly haven' filed our preiminary conditions or
anything.

CHIEF BLUE: That'sfine.

MS. SMITH: So thereisthat.

But if you could comment on this proposd,
and if you would like to see government-to-government
consultation before we do the rulemaking, the tribes
could also comment in that vein as well.

And just one clarification here. | think
the reason it says "may” in this document is that
these specific Satutes don't apply in every
instance. These are dl mandatory statutes where
they apply in a given proceeding, but they don't
aways occur on every one, S0 that's why we have the
"may" in there

MR. McKITRICK: John.

MR. MOLM: We were having a discusson

outside during the break, and | would urge my friend
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here to point out what he was pointing out to me out
there, and that isin bringing it to FERC's
attention, the difference between tribes in the east
and their interest and their concerns, and tribesin
thewest, and | think that that would be helpful.
There was a common basis of understanding
that what you learn by deding with tribesin the
west may not be and probably is not gpplicable when
you ded with tribesin the eest. They have
different concerns and different interests. 1 would
urge that that be presented and those comments made
strongly because I, for one, would like to see that
on paper, and I'm sure others would as well.
MR. CARLETON: Wsdll, itisared issue.
I'm sure most of FERC's experience deding with
tribes has been in the west, and while there
certanly are obvious commondlities between dl the
tribesin the country, there definitely are mgjor
issues that tribes in the east and tribesin the west
look a completdy differently.
The tribesin the west have, you know,
reservations there, four million acres; the tribesin
the east don't have that. | mean at most, | mean
Mississppi Choctaw has 35,000 acres. I'm not even

sure what the reservation that Catawba has. | think
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the biggest oneis probably eastern Cherokee, and
it's 75,000 acres, or something like that. So one of
the great concerns with tribesin the east isbeing
consulted over off-reservation resources, because the
vast mgority of the ancestral lands are not
reservation. | mean three-quarters of the ate of
Missouri is ceded territory for Choctaw, aswell asa
good chunk, like 20 percent, of the state of Alabama.
So that'sabig issuein the east that's not

necessarily tha big anissuein the west.

In the eadt, the tribes don't have treaty
rights. So, you know, while, yes, they're concerned
about the fact that, you know, the rivers are clean,
it's not going to affect their right togo -- or
samon, they don't have those rights.

S0 those particularly are two redl big
differences between the eastern concerns and the
western concerns.

| probably aso should address the other
one that | mentioned, which is the involvement of
nonfederdly-recognized groups as Indians. The
eadtern and western views of that are completely
different.

In the east there are alot, particularly

here in the southeast, alot of Sate-recognized,
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quote, unquote, tribes. By and large, in fact, none

of the groupsthat are state recognized in the
southeast that I'm aware of are legitimate Indian
tribes. Some of them might be legitimate Indian
descendents, a couple of them are splinter groups
from federdly-recognized tribes. | mean one of them
in Alabamalis essentidly a Boy Scout troop,
serioudy. And so these are not groups which the
tribes recognize as |l egitimate.

In the west you have hundreds of
Cdiforniarancheros and other things that are
legitimate Indian groups that are not federdly
recognized. So in the west you will hear the demands
from the tribes to involve nonfederd- recogni zed

groups. In the east, we adamantly oppose the

involvement of nonfedera-recognized groups and most

of uswill not gt a atable with them because they
arent legitimate tribes.

CHIEF BLUE: | think maybe we need to
claify that just dightly. In South Carolinawe
have state-recognized tribes, and we naturdly have
some grest friends among those people. They would
love to be federdly recognized, and some of them
might even have the criteriafor that.

But do dl of you understand the
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difference between afederd tribe and astate? You
should. | mean it'sbagcdly, without going into
great detail, the state tribes that are recognized,
mogt dl their programs come through the Veterans
office; money comes to the Sate, the Sate givesit
to thetribes. They can't go out on their own and
get grants and things.

And the federd tribe, of course, their
adminigtrative moneys and programs come directly to
the tribes and they're administered themsdves
without going through a second party. That's ina
nutshell, basicdly it.

But we have alot of good friendsin South
Carolinawho are state-recognized people.

MR. CARLETON: I'll modify that. I'm used
to deding with Louisana and Alabamaand Georgiaand
Florida

CHIEF BLUE: And we have some, like he
says, who crop up every oncein awhile and clam
that they are Indian tribes and they want to get a
piece of thisand a piece of that, and they're not
legitimate a dl. | agree with him, that's not
right, that's not fair, regardless of where you live,
who you are, just like any group trying to represent

themsalves as something that they'renot. So | just

59



wanted to clarify that.

MR. MOLM: Agan | urgeyou dl to make
these comments, because | think they're helpful. |
see alot of nodding or expressons of interest
around the table.

MR. LOVETT: Barry Lovett. Y ou mentioned
earlier you were participating in a process right
now, and I'm just trying to clarify that. Did you
say Rock Hill?

THE WITNESS: Rock Hill, South Carolina

MR. LOVETT: South Carolina And you dso
mentioned the Catawba.

CHIEF BLUE: Catawba.

MR. LOVETT: Isthat the Duke relicenang?

MR. McKITRICK: They're closdly related,
associated with the Catawba Water Project, Duke
project.

MR. LOVETT: Thank you.

MR. McKITRICK: Any other questions that
you may have for pand members here, or if there's
just some clarification on ether sde?

MS. JANOPAUL: Mona Janopaul with the
Forest Service. | would just like to point out, when
you're looking at these new proposals it does bring

in the Commisson much earlier in the process, and |



would be interested in whether you think that would
make the consultation you're speking of much more
likely.

MR. CARLETON: Frankly, from what | know
of, asfar as we're concerned, the current licenang
process probably violates dl of our sovereignty and
probably federa Indian law because, you know,
they're trying to delegate them, essentialy delegate
al the consultation respongbilities down to the
licensees, but until the license gpplication is
filed, which, as far as we're concerned, is not
right. So, you know, from what | see, involving FERC
from day one isthe way to go from our perspective.

CHIEF BLUE: Let me make one suggestion
that maybe | think it would be helpful to Indian
country, aswe know it in the eest. We belong to an
organization called USET, which is comprised of -- is
it250r 24 --

MR. CARLETON: Something like that.

CHIEF BLUE: -- 24 or 25
federdly-recognized tribes east of the Missouri.

Widl, we got one in Texas, onein Houston.

But maybe somebody from this group, from

the panel, could make a presentation to that group.

The next meeting isin Connecticut, and we will be
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gone. You could do it maybe in the oring meeting.
And | would be glad to work and coordinate and get
you on the agenda where you could tdl dl those
tribes some of the things we talked about, what your
position is, and how we need to be aware of what's
going on. Rather than me going back and trying to do
it, | think you folks would bein a better position
to do that. Soif you can correspond with me, I'll
seeif | can't get you on the agenda maybe for the
Soring mesting.

MR. McKITRICK: The group was --

CHIEF BLUE: USET, United South and
Eastern Tribes.

MR. McKITRICK: Thank you.

MR. MOLM: Doesthat consst of al tribes
in the esst?

CHIEF BLUE: All federd.

MR. CARLETON: | think theré's a couple
that are not.

CHIEF BLUE: Therésacouple that may
not, but for the most part amgority of tribes east
of the Mississppi, fully recognized.

MR. LEWIS: | guessthe only problem with
being there in spring would give them the

information, but they wouldn't be able to do the



December 6th comment period.

MS. JANOPAUL.: 1 just want to point out
again that there's another comment period, that this
isavery unusud outreach for the Commission. |
mean other rulemakings, there's usudly nothing
before the notice of proposed rulemaking comes ouit.
So thisisared opportunity for outreach. There's
another opportunity next year for not only public
meetings but for comments again.

CHIEF BLUE: Wédll, | waan't saying this so
much for this particular thing. I'm just talking
about overdl, as things go dong, we need to know
more about the process. | think you guys could fill
al thetribesin and say heréswhat happens, here's

how it happens, and here's how you get your input.

MR. CARLETON: The next meeting iswhat's

caled impact week, which happens actudly the end of
January, beginning of February, whichisactudly in
Washington. The only problem deding with that, it's
dready full.

CHIEF BLUE: You need to go in the spring
meseting, which will be April, May. That would be
what well work for. Werein D. C. in February.
That's getting to be known as one of the biggest

Indian meetings in the country, in Washington in
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February, because were over on the hill. We have
peopledl --

MR. MOLM: Why did you pick such a
miserable month?

CHIEF BLUE: Mogt of the stuff we desl
withis--

MR. McKITRICK: Oneat atime. The court
reporter is--

CHIEF BLUE: I'm sorry.

MR. McKITRICK: That'sfine.

MR. LEWIS: There's dso asubcommitteein
the USET organization that's a naturd resources
subcommittee.

MR. McKITRICK: Okay.

MR. LEWIS. So we have people there that
can be --

MR. McKITRICK: They meet a the sametime
or --

CHIEF BLUE: Yes

MR. LEWIS: Wéll, they break up into
different subcommittees and they have people comein
and talk to them.

MR. CARLETON: I'll dso say that thereis
the Heritage Committee which deds with the Naturd

Higtoric Preservation --



CHIEF BLUE: 1I'm on the board of
directors. Of course, we have our own agenda, and
then the committees break off into various meetings
al week long. So you could actually spend a couple
of days and talk to the board of directors, which
would be the leaders, of course, and then you could
go to the actua committees and talk with the
environmenta people and other people who ded daily
with those things. So it would be a good opportunity
to inform usin avery persond way about these
things

MR. CARLETON: Asfar asjust agenerd
comment on contacting tribes, while obvioudy the
government-to-government relationship requires you to
send letters, address letters to the chief of the
chair, it'sared good ideato find out who the
actud daffers are, like me, and copy them with
anything you send to the Chief, because these guys
oet literdly bags of mall every day.

CHIEF BLUE: No kidding.

MR. CARLETON: So just mewaiting for a
letter to go through the Chief's office can take a
month sometimes. He is not there, which these guys
are very busy and are not there alot of times. So

you can contact the HPO, | know Vaerie Hauser at the
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Advisory Council, who's the Indian liaison for them,
and she has a huge database of Triba contacts. |
know her specificaly. There are certainly, I'm
sure, otherswho do. But get our names and, you
know, cdl us and copy us with anything.

MR. LEWIS: Especidly if it's dated
materid, because otherwise we get things dl the
time that, okay, it's past the deadline or something,
because they're out of town, and we have sat on
things

CHIEF BLUE: Don' point to me.

MR. McKITRICK: Just for the record, the
HPO --

MR. CARLETON: Triba Higtorical
Preservation Officer.

CHIEF BLUE: Infact, | get |ettersand
they say you're supposed to be at a meeting tomorrow
morning at 8:00 o'clock, and it'sin some far off
place. You know, but it'simportant, he has a good
point, because were very busy. I'm gone sometimes
three or four days, something comes on my desk, and |
cant giveit to himtill | get back.

MR. McKITRICK: Thank you.

Anything else asfar as comments that you

would like to make?



Y ou've taken a few notes that we picked
up. Maybejus kind of briefly summarize some of the
things that we heard.

MR. JOHNS: These arejust basicaly the
high points. The court reporter will have the actua
nuts and bolts of it. But basicaly we saw an
opportunity for input into the process both on the
culturd sde and higtorical, but o in regard to
public safety, definitely to participate not only in
the planning process but the review process, direct

conaultation with FERC, not just the licensee,

because of the government-to-government relaionship,

and that'sin an effort to maintain the trust
respongbilities by the Federd government.

And I'm not so sure | got thisright.
Cultura and Triba resources kind of get short
trapped, iswhat | --

MR. CARLETON: Sriftiswhat | was
saying.

MR. JOHNS: Shrift, how do you spdll that?

MR. CARLETON: S-H-R-I-F-T.

MR. JOHNS: And should be given equd
congderation through, redly, the NEPA process.

Theres the issue of confidentialy of

cultural resources during process and make sure that
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that's maintained.

The Natural Higtorical Preservation Act
does gpply to the licensing process. It isafedera
law. The consultation process should beinitiated
early and prior to any decisions which were brought
in early to the process, and that be done, what |
cal face-to-face consultation, not necessarily by
notification, by letter, which | think isrequired by
FERC, but actudly initiating that through meeting or
atending the Triba council mestings.

And therés a big difference between the
Triba consultations for the east coast versus the
west coast. And just kind of highlighting, | think
thereisalot of conflict there. Basicdly onthe
eadt coadt, the consultation for off-reservation
resources, your involvement in that, and involvement
of nonfederaly-recognized groups and how they
integrate into this process.

The lagt thing seems to be an agreement to
involve FERC early in the relicensing process, |
believe you said from day one, was stressed there,
and to involve not only the chief of the tribe, which
is part of the forma process, but to insure that the
gaff areincluded in the notification, beit the HPO

representative, or maybe you have a specific naturd
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resource manager.

MR. CARLETON: A lot of us, EPA, has
redly provided alot of money for awhile. Weve
got awhole separate environmentd -- alot of tribes
do.

CHIEF BLUE: The reason we say about the
early thing, just to give you aclassic example, OMB
every year has abudget meeting for the Interior
Department, and before we get it astribes. For
years and years we never got involved in those early
conversations about the budget for money to be
gppropriated for certain things, until later onin
the process, when most things were dready
appropriated.

And when you go up there a alater date
and try to get money, the only way you're going to
get money isto take it from somewhere ese, and no
one dse, naturdly, wantsto giveit up. Soyou
have got to get in the process earlier so they can
gopropriate moneys from the beginning for the Indian
people, or whatever the cause may be, because, as|
sad, later on the whole thing is different.

And it can be the same way here. Y ou may

get down to a Stuation where you have dready

decided about how you're going to proceed, and if we
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come in with something later on, and it may be ared
problem, but you don't have some way to ded with it,
and then you have dl this conflict.

I'm a person who is a courteous, cordia
person, | believe. | liketo ded with peopleina
fair and honest manner. | don't liketo try to be
overbearing or anything, just cordialy tak things
out, listen to what | have to say and consider those
things

MR. McKITRICK: Okay. Isthere any either
clarifications that you saw up here or anything el se?

CHIEF BLUE: | thought he did red well in
summarizing what we came up with.

MR. JOHNS: Thank you.

MR. McKITRICK: Thank you, Ray.

We look forward to forma comments, and if
you can specify them as much as possible that would
be helpful.

I'd like to kind of step briefly through
this, redizing thet thereisalot going onin the
next few months. We are a the beginning of this,
having these meetings, Atlanta being the second. But
redize that in December, 10th, 11th and 12th, there

will be some open forumsin D. C., where you can

actudly participate.
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| guess going through some of the
meaterids that we have, and drafting up the origind
notice, followed by what we cal the NOPR, notice of
proposed rulemaking, that will then be out towards
the end of February, and then there will be a second,
after you have that actud draft, of what it looks
like.

Therés three regiond mesetingsyet to be
scheduled, but it'sin the March, April areg, onein
Charlotte, probably the closest, but you're certainly
welcome in Portland and Chicago. That's followed by
some additiona workshops, and findly the drafting,
with the regulation coming out towards the middle to
end of July.

So there are opportunities, and as Mona
indicated, unique opportunities, to participate in
this, and we look forward to forma comments as well
as participating in any kind of discusson that we
may have asfar aslikethis.

Mona

MS. JANOPAUL.: | just wanted to bring out,
on attachment A, which isthe IHC proposa, on page
13 therésthe ligting of the names of agency
contacts for the proposal. | seethat David

Diamond's name is down there as wel as mine, and
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there's our phone numbers and our e-mail addresses.

If you think |ater on that you have
questions about this licensing process, or the
others, we'd be more than happy to respond to you, or
just in generd how our agency would be working with
this new proposd, we can respond to that.

| do just want to remind you, we continue
to have trouble with mail inthe D. C. area.
Everything | recelve gets treated in Ohio before |
get it, 0 e-mail isagreat way, or the phone |
would definitely respond to. Thank you.

CHIEF BLUE: Okay.

MR. McKITRICK: Agan, weredly
gopreciate your participation with usin thisand |
think it's very helpful and a good beginning.
Hopefully we can work from this and help each other
out through this process.

If anyone here has a card, particularly
that spoke, you may want to give that to the court
reporter just o we get dl the information right, or
exchanged, so we have a chance to talk to one
another.

Thark you very much. If thereés nothing
ds I'dliketo officidly end the forumin

Atlanta, and talk actudly after that. Again, |
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gopreciae it very much. Thank you.

(The matter concluded at 11:30 am.)
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