
Federal Register I Vol. 46, No, 60 I Monday, March 30, 1981 I Rules and Regulotions 

18 CFR Part 212 

(Docket No. RMlt-2; Ordef' No. 135J 

Eligibility, Rates, and Exemptions tor 
Qualifying and UtiUty-Owned 
Geothermal Small Power Production 
Facilities 

bsued: March 2.3, 1981. 
. AGENCY: Federal Energy Regulatory 

Commission. 

ACTION: Final rule. 

SUMMARY: The Federal Energy 
Regulatory Commission hereby adopts a 
final rulemaking regarding eligibility, 
rates, and exemptions for qualifying and 
utility.owned geothermal small power 
production facilities. The Order 
implements the Energy Security Act 
amendments to the Feperal Power Act· 
and the Public Utility Regulatory 
Policies Act of 1978 concerning 
geothermal small power production 
facilities by amending Part 292 of the 
Commission's rules. Except with respect 
to the Public Utility Holding Company 
Acl, this rulemaking implements the 
Energy Security Act amendments, only 
'as they relate to geothermal small power 
production facilities of which a utility 
own less than 50 percent. 
EFFECTIVE DATE: May I, 1981. 

FOR FURTHER INFORMATION CONTACT: 
Clenn Berger, Office of the Ceneral 
Counsel. 625 North Capitol Street NE.. 
Washington, D.C. 20426, (202) 357--8033, 
0' 
Michael Kessler, Office of the Ceneral 
Counsel. 625 North Capitol Street NE .. 
Washington, D.C. 20426, (202) 357--8033. 
SUPPLEMENTARY INFORMATION! 

In the matter of small power 
production and cogeneration facilities­
eligibility. rates, and exemptions far 
qualifying and utility-owned geothermal 
small power production facilities. 

On November 6, 1980, the Federal 
Energy Regulatory Commission 
(Commissioh) issued a Notice of 
Proposed Rulemaking (NOPR) I which 
proposed rules to implement section 643 
of the Energy Security Act of 1980 
(ESA).! The ESA amended the Federal 
Power Act (EPA) and the Public Utility 
Regulatory Policies Act of 1978 (PURPA) 
by adoing provisions relating to 
geothermal small power production. 
Except with respect to the Public Utility 
Holding Company Act (PUHCA) (15' 
U.S.C. 79), this rulemaking implements 
the ESA amendments only a, they relate 
to geothermal small power production 
facilities of which a utility owns less 
than 50 percent. The ESA amendments 

relating to utility-owned geothermal 
small' power production facilities wiU be 
the subject of a subsequent rulemakinB· 

I, Background 
Section .201 ofPURPA authorizes the 

Commission to prescribe rules under 
which small power production facilities 
and cogeneration facilities can obtain 
"qualifying" status and thus become 
eligible for the rates and exemptions set 
forth in the Commission's rules 
implementing sections 201 ~nd 210 of 
PURPA.~ Section'643(a) of the ESA is 
intended to clarify the authority of the 
Commission to classify geothermal 
resources as a "primary energy source" 
for the purpose of eligibility as a 
qualifying small power production 
facility under section 3(17J1A) of the 
FPA. as amended by section 201 of 
PURPA.t 

Section 643(b) of ESA contains three 
amendments to section 210 of PURPA. 
Subsection 643(b)(1) amends section 
210(a) ofPURPA. Section 210{a) requires 
the Comnlission to prescribe rules 
necessary to encourage cogeneration 
and small power production. The ESA 
amendment to this section requires the 
Commission to prescribe rules to 
encourage "geothermal small power 
production facilities of not more than 80 
megawatts capacity," 

Section 643(b){2) of ESA amends 
section 210(e)(I) of PURPA to authorize 
thl! Commission.to exempt "geothermal 
small power production facilities of not 
more than 80 megawatts capacity" from 
the FPA. the PUHCA, and State laws 
and regulstions respecting the rates or 
the financial or organizational 
regulation of electric utilities, if the 
Commission ~etermines such exemption 
is necessary to encourage cogeneration 
and small power production. Under this 

. amendment. the Commission's 
exemptive authority is n9 longer limited 
to "qualifying" geothermal small power 
production facilities. Therefore, the 
Commission may exempl utility-owned 

' 4$ fR 74934 [1980). 
·Pub. L No. 96-294. 94 Slat. 611 [1980\. 
'Order No. 69. 4S FR lZ214IFtb. Zli. 1980\. Order 

No. 70. 45 fR 1?tiS9IMu. 20, 1980). 

'It I,!he Commi"ion', posUmn lhal ... v .. n bll'fo", 
th .. ESA am .. ndm .. ntl. leothrrnllll '"cl litiu ""til! 

eligible for qualification II Imlll! po"" .. r productiOJl 
racilitiel. Thil vi .. "" il b .... d on thr trlli . lative 
hil tory of PURPA.. 125 Conll . R,·c S. 17806 [daily ed. 
Octobll'r S. 197811Il!mark. 01 s.·n" ',,,., Durkin nd 
'achon). The confe",nce ",purl IIf 'h~ £SA 
indicalu!ha, the legi.la1ion d,~ " n .. ' ,nlend "'0 

cast tM fEMe-, pl'uenl "'lIul"" " ". under section 
3117) into doubt by ""IIOn of th,. Mn,,,ndm .. nt.M 

S. Rep: No.~. 96lh Co~ .. Znd St. ... 312119801. 
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geothermal small power production 
facilities (UGSPPF) Crom these Jaws and 
regulation •. 

Prior to amendment, section 210(e){2) 
of PURPA limited the Commiuion', 
authority 10 exempt qualifying small 
power production facilities to those with 
8 capacity of 30 megawatts or Ie ••. ' 
Section 643(b)[3) ofESA increases the 
limit 10 "SO megawatts for a qualifying 
small power production facility using 
geothermal energy 81 the primary 
energy source' • . " Thus, the . 
Commission may exempt any qualifying 
small power production facility uaing 
seatherma! energy 88 the primary 
energy source from the laws and 
regulations specifie4 in section 210{e)(l) 
ofPURPA. 

The NOPR also discussed exempting 
UGSPPF. from the Jaw,. and regulations 
specified in section 210(e)(lJ of PURPA. 
as well as.utendingthe "avoided cost" 
rate to such facilities pursuant to section 
210(8). Public comments addressing this 
proposal generally supported the 
exemption of UGSPPFI from the 
PUHCA. Comments were divided. 
however. regarding exemption of 
UGSPPFs from the remaining laws and 
regulations. In order 10 have mor.e time 
to consider the latler comments. the 
Commission has decided to implement 
the ESA smendmentslo the FPA and 
PURPA concerning geolhermal small 
power production in two rulemaklngs. 

This rule implements the ESA 
amendments 10 the FPA and PURPA 
concerning qualifying geothermal small 
power production faciliUes. It also 
exempts UGSPPFs from the PUHCA. In 
a subsequent rulemaking the 
Commission will consider further the 
im'plications of exempting UGSPPFs 
from the FPA. and certain State lawa. 
The Commisaion does not yet reach the 
issue of extending the "avoided cost" 
rate principals to such facilities . 

The Commisaion received thirteen 
comments in response to the NOPR in 
this dockel and has considered all the 
comments in the formulation of the final 
rule. 

II. Section-by-Sectioll Analysia 

1292.204 Primary energy source. 

Section 3(17)(A) of the Federal Power 
Act. 81 amended by section 201 of 
PURPA, defines s "small power 
production facility" as a fadily which 
produces energy solely by the use. as a 
primary energy souree. of bioma .. , 

'5_11 power production f. cill'iel bei .. een 30 
and eo me(l;,wIU. which Ult b'om . ... ,. prim.". 
tnt,..)· IJO"'~''''' tump' from 'ht Publ ic Ut ility 
""ld,", ComJ>lln)' Art .nd from Sla lt lawl 
I'(:'Ipeoc' in, Iht ,"'holru1,) r"n Of r,nanc,.1 or 
0l1_niphonal ,.."ul., ion. Sft I 2!n.1IOZ of ,III 
Commi .. ,on·1 rultl. 

waste, renewable resources. or any 
combination thereof. and which has a 
power production capacity which, 
together with any other facilities located 
at the same site (as determined by the 
Commission). is not greater than 80 
megawatts. The amendment contained 
in section 643(a)(1) of ESA states that 
geothermal resources are an eligible 
primary energy source for small power 
production facilities. 

Section 292.204 of the Commission', 
rules sets forth criteria for qualifying 
smaU power production facilities. To 
reflect the changes required by section 
643(a){1) of ESA. the Commission il 
amending this section of ilt rules to 
make II clear that small power 
production facilities using geothermal 
resources as a primary energy source 
can be qualifying facilities . This change 
appears In § 292.204(b)(1)(i), where 
"geothermal resources" Is added to the 
list setting forth the eligible primary 
energy sources of a qualifying small 
power production facility. 

1292.202 Definitions. 

The Commission Is amending 
§ 292.202 of its rules by adding a new 
paragraph (0) which defines "utility 
geothermal small power production 
facility" (UGSPPF) as a small power 
production facility which use, 
geothermal energy as the primary 
energy source. and of which more than 
50 percent is owned either (1) by an 
electric utility, electric utility holding 
company or any combination thereof. or 
(2l by any company 50 percent or more 
of the outstanding voting securities of 
which are directly or indirectly owned. 
controlled. or held with power to vote, 

'by an electric utility. electric utility 
holding company. or any combination 
thereof. 

The proposed rule defined a "utility 
geothermal smali power production 
facility as a ••• facility' •• of which 
an electric utility' • • owns more than 
SO percent of the outstanding voting 
securities." Several commenters noted 
that it is not the facility which issues 
securities. The commenters correctly 
pointed out that a UGSPPF is an alBet of 
a corporation. and It is the corporation 
which Issues securities.The Commission 
agrees with the commenters and hal 
redefined a UGSPPF to reflect the 
ownership arrangements between a 
utility and a geothermal small power 
production facility. 

1292.601 Exem!'tJ'on of qualifying 
faciHties fram the Federal Power ACl. 

This section implementl lection 
210{el(2) of PURPA af amended by 
lection 643{b}{3} of ESA. The ESA 
permit. the CommilliGn 10 eXI 'mpt 

qualifying small power production 
facilities of up to 80 megawaus capacity 
using geothermal resources rrom 
regulation under the FPA, the PUHCA, 
and from State laws and regulations 
respecting ratn or the financial or 
organizational regulation of electric 
utilitlel. 

Section 292.601 of the Commission's 
rules is amended by increasing the size 
limitation for exemptions from the FPA 
from 30 to 80 megawatt. for qualifying 
small power production facilities using 
geothermal energy as a primary energy 
souree. 

• Under the proposed rule a UGSPPF 
was added to the definition of 
"qualifying facility" and Ihus W81 
eligible for exemption from the FPA. the 
PUHC!A, and from State laws and 
regulations respecting rates or the 
financial or organizational regulation of 
electric utilities. The proposed rule also 
discu .. ed extending the "avoided cost" 
rate benefits of section 210(a) to 8 
UGSPPF. 

The comments filed by the State 
regulatory authorities and non-utility 
owners regarding this provision opposed 
extending the rate and exemption 
benefits to UGSPPFs. Some of these 
commenters argued that the Commission 
lackl the statutory authority to extend 
the PURPA section 210 benefits to 
utility-owned geothermal facilities. 
Utility companies and a ffil iated 
associations. on the other hand, 
generally favored the proposed rule. 

The Commission believes it has the 
statutory authority under ESA to grant a 
UGSPPF all the exemptions under 
section 210(e) that a qualifying facility 
may oblain. Due to the overwhelming 
response of the Slate regulatory 
authorities. however. the Commission is 
withholding the exemptions from the 
FPA and State law at this lime so it may 
further consider the implications of 
granting such exemptions. The 
Commission does not yet reach the issue 
of rate benefit. pursuant to section 
210(8). 

A voided Casl 

Commenters noted that in some areas 
of the country the full "avoided COlt" 
rate benefits are not needed 10 
encourage geolhermalsmBIl power 
production. The commenle rs suggest 
thaI. if the appropriate Slate regulatory 
authority determines that a ta te leas 
than avoided cost is sufficient to 
encourage lapid commercial 
development of geothermal small power 
production. the Slate regulatory 
authorit)· should have Ihe ability to set 8 
lower lit Ie for purchase. 
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The Commission has considered this 
suggestion during its original rulemaking 
proceeding on cogeneration and small 
power production. I Some comments 
received during the original rulemaking 
recommended that. as a matter of 
policy, a State regulatory authority or 
non-regulated utility be given the 
discretion to establish the relationship 
between avoided cost and rate for 
purchases. 
. The Commission in § 292.304 of its 

rules decided to set the rate for 
purchases at full avoided cost. The 
Commission continues to believe that 
,uch a rate for purchase is necesssary to 
encourage cogeneration and small 
power production as required by section 
210 ofPURPA. A State reguJatol')' 
authority is not precluded, howeve •. 
from petitioning the Commission for a 
waiver of § 292.304 pursuant to § 292.403 
of the Commission's rules. 

t 292.602 Exemption of qualifying 
/ocililies lrom the Public Utility Holding 
Company Act ond certain State low and 
regulation. 

This section is amended in paragraph 
(b) by adding a "utility geothennal small 
power production facility" to the types 
of facilities which shall not be 
considered to be an electric utility 
company 8S defined in section 2(a)(3) of 
the PUCHC, 15 U.s.C. 79[bJ(a){3). 
?urthennore, the Commission i. 
~xtending the exemption from the 
'UHCA for qualifying small power 
,reduction facilities using geothennal 
mergy from 30 to 80 megawatts. 

The applicability of § 292.002 includes 
hose facilities described in§ 292.601(0) 
,f the Commission'. rule •. Therefore. 
!he exemption of qualifying small power 
production facilities of 80 megawatts or 
less using geothermal energy •• a 
prima:y energy source i. accomplished 
by the change to § 292.601(0) described 
above. 

The Commission Dote. that the 
Securities and Exchange COmmi'SiOD 
(SEC) hal issued a final rule. entit1ed 
"Rules Exempting Certain Acqui.itioD 
by Electric Utility Companies and 
Exempting Such Companies as 'Holding 
COmpanie.· ... J The SEC adopted Rule 14. 
which exempts from the~quirements of 
• eetions g(a){2) and 10 of PUHCA the 
acquisition by one or more electric 
utility companies of the securities of a 
power .upply company. The SEC alao 
adopted Rule 15 which provide. an 
exemption from regulation as a "holding 
company" under section 3(a)(Z) of the 
PUHCA for an electric utility company 
that niakes any such acquisition •. 

"U f'1I. 1Ut .. lZ2:Z1(Feb. Z5. 19l101. 
' .. f'R 5887 (11111). 

The grant of exemption in Rule 14 by 
the SEC would. however, require: (1) 
authorization to acqui re voting 
securities by "the regulatory authorities 
having jurisdiction over the rates and 
service" of the parent utility; {2l the 
subsidiary generating company to 
supply all of the electricity it generates 
to its parent company or companie. 
(with certain noted exceptions): and (3) 
that the issuance of securities by the 
generating company be "expressly 
authorized by a regulatory authority 
having jurisdiction over its rates and 
service."1 

As indicated, the exemption under. 
section 210(e) of PURPA eliminates the 
basis for the SEC'. jurisdiction over 
acquisition and ownership of 
"qualifying" facilities or a UGSPPF. By 
excluding a UGSPPF from th~ defmition 
of "electric utility company" under 
section 2(0)(3) of PUHCA, the 
Commission's rules eliminate the SEC'. 
jurisdiction under section 9(a)(2) of 
PUHCA, thus rendering moot the 
exemption available under the SEC. 
Rules 14 and 15, as it pertains to 
geothermal facilities of 80 megawatts 
capacity or less.' 

Environmental Conclusions 
The Commission issued in June 1980. a 

draft environmental impact statement 
(DEIS) on rulemakings implementing 
sections 201 and 210 of PURPA. In the 
DElS. the Commission determined that 
PURPA-induced development of 
geothermal small power production 
facilities would not create significant 
environment effects. In compliance with 
the National Environmental Policy Act 
of 1969 (NEPAl, the Commission 
examined the environmental effects 
associated with the.e rule. and has 
issued a Final Supplemental 
Environmental Impact Statement lEIS). to 

The EIS accompanying thi. Order 
describes the environmental effect. 
associated with the PURPA-induced 
development of small power production 
facilities using geothermal energy as a 
primary energy source. PURPA-induced 

Old. The uempUonl.re intaDcied 10 f.cllllala 
;oint ownel'llhip of wnvelltionll b.te-load 
aenel'lliion pinta. but .1.0 b.ve .ppliaoUon to DOD­
conventionll bln.load aenel'llolioll plan~ . 

"nu •• pprolch il limll.r to the exemption &om 
PUHCA contlined In ee<:tion II of the P.cific 
Northwest Electric Power Pllnnina .nd 
Colllervilion Act (S. 885). which would exempt a 
"aener.tillj comp.ny" from the definition of aD 
electric utility complny In PllHCA. The SEC bu 
indiCited itl npport. in principle. for thit 
e"emplion. 

"Wnlem Re,ioniL Final Supplementll 
Environment.llmpld SlalemenL Sm.1I PoWIl1' 
Production Ind Coaener.tion r.cilitie.......mijJibility. 
Rate •• nd ExempliOlU fOC' Qu.1ifyillj .nd Utilif)'­
Owned Ceillhenwl Sm.1I Power Production 
F.cllm_ Dod<el No. RMI1~ Feb .... ~ tll81. 

development is anticipated in the near 
term for California. Nt~voda. and Idaho 
and may occur in other states in the 
West. 

The revised rules under PURPA are 
expected to stimulate the development 
of up to 1.200 megawalls of electrical 
capacity from geothermal facilities by 
1995. Thi. is 1,100 megllwatts more than 
predicted in the DEIS which the 
Commission prepared for the original 
rulemaking. implementing sections 201 
and ZlO of PURPA. 

The ElS found that geothermal 
Tesource development represents a 
relatively clean energy souree and that 
increased geothermal development will 
reduce the adverse environmental 
impacts associated with nuclear and 
fossil fuel cycle •. 

Ill. Effective Dale 

These rules are effective May 1, 1981. 
(Energy Security Act, Pub. L No. 96-294. 94 
Stat. 611 (1980) Public Utility Regulato)' 
Policies Act or 1978. 16 U.S.C. 2601, et seq .• 
Energy Supply .nd Environmental 
Coordination Act. 15 U.S.C. 791 et seq., 
Federal Power Act, III amended. 18 U.S.C. 792 
et seq .. Department of Energy Organization 
Act. 42 U.S.C 7101 at seq .• 12.009. 42 FR 48267) 

In consideration of the foregoing. the 
Commission amends Chapter I of Title 
18, Code of Federal Regulationa, a. set 
forth below. 

By the Comminion. 
ICanaeth F. Plumb. 
Secretory. 

1. Section 292.204 is amended by 
revising paragraph (b){l)(J) to read as 
follow.: 

'212.204 Crltarta,for qualifying arnaII 
power production fadlltl ... 
• • • • • 

(b) Fuel Use. (l)(i) The primary energy 
.ouree of the facility mUlt be bioma ... 
waste, renewable resource., geothermal 
re.ouree •• or any combination thereof, 
and 75 percent or more of the total 
energy input must be from these .ouree •. 
• • • • 

2.. Section 292.202 il amended by 
adding a new paragraph (0), to tead 8. 
follow.: 

'211.202 DeftnltJona. 
• • • • • 

(0) "Utility geothennal .mall power 
production facility" means a .matl 
power production facility which u.el 
geothermal energy 81 the primary 
energy re.ouree and of which more thaD 
SO percent i. owned either: 

(1) By an electric utility, electric utility 
holding company or any combination 
thereof; or 
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(2) By any company 50 percent or 
more of the outstanding voting securities 
of which of which are directly or 
Indirectly owned, controlled, or held 
with power 10 vole by an electric utility, 
electric utility holding company, or any 
combination thereof. . 

3. Section 292.601 is revised 10 read 8S 

follows: 

1212.101 Elempllon to qualifying ' 
tacNltt.1 'rom the Federal Power Act. 

ra} Applicability. This section applies 
10 qualifying Cacililies, other than those 
deacribed in paragraph (b). 

(b) Exclusion. This section does not 
apply to a qualifying small power 
production faeility with a power 
production capacity which exceeds 30 
megawatts, if such facility uses any 
primary energy source other than 
geothermal resources. 

(e) General role. Any quaJifyins 
facility described in paragraph (a) shan 
be exempt from all sections of the 
Federal Power Act. except: 

(1) Section 1-18, and 21-30; 
(2) Sections 202(c). 210. 211. and 212; 
(3) Sections 3OS(c); and 
(4) Any necessary enforcement 

provision of Part III with regard to the 
sections listed in paragrapha (C}(I). (2) 
and (3) of this section. 

4. Section 292.602 is amended by 
revisil18 paragraph (b) to read as 
follow.: 

t 212.102 Exemption 10 qualifying 
hK:IIUea from the PubBC utlltty Holding 
eomp..ny Act and cerum Stat. law ancl --• • • • 

(b) Exemption from the Public Utility 
Holdiria Company Act of 1935. A 
qualifyins facility described in 
paragraph (al or a utility geothennal 
.mall power production facility shall nol 
be considered to be an "electric utility 
company" as defined in section 2(a)(3) 
of the Public Utility Holdil18 Company 
Act oft93S. 15 U.S.C. 79b{a)(3.) . 
• • • 
Int Doc. .,_ PlIId J-.Z1....,. , _ ."'1 
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