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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinghoff, Chairman;
Suedeen G. Kelly, Marc Spitzer,
and Philip D. Moeller.

KGen Hinds LLC Docket Nos. EC09-65-000
KGen Hot Spring LLC EC09-65-001
KGen Murray I and Il LLC EC07-30-001
KGen Sandersville LLC EC07-30-002

ORDER DENYING CLARIFICATION AND
AUTHORIZING DISPOSITION OF JURISDICTIONAL ASSETS
UNDER SECTION 203 OF THE FEDERAL POWER ACT

(Issued October 23, 2009)

1. On March 31, 2009, as supplemented on April 7, 2009 and on July 8, 2009,

KGen Hinds LLC (KGen Hinds), KGen Hot Spring LLC (KGen Hot Spring),

KGen Murray | and Il LLC (KGen Murray), and KGen Sandersville LLC

(KGen Sandersville) (collectively, the KGen Companies or Applicants) submitted a
request for clarification, or, in the alternative, authorization under section 203(a)(1) of the
Federal Power Act (FPA),! for secondary market transactions that result in the transfer of
10 percent or more of the outstanding voting securities of the Applicants’ parent
company, KGen Power Corporation (KGen Power). Applicants request the Commission
to clarify that the KGen Companies either: (1) do not require section 203 approval for
certain transfers of KGen Power’s stock by reason of the secondary market transaction
clarification under the Section 203 Supplemental Policy Statement (Supplemental Policy
Statement);? or (2) already have section 203(a)(1) approval for such secondary market
trades under a previous Commission order.? In the alternative, Applicants request
authorization under section 203(a)(1) of the FPA for the disposition of Applicants’
jurisdictional assets by means of the transfer of 12.2 percent of KGen Power’s

' 16 U.S.C. § 824b (2006).

2 FPA Section 203 Supplemental Policy Statement, FERC Stats. & Regs. ] 31,253
(2007), Order on Clarification and Reconsideration, 122 FERC { 61,157 (2008).

% KGen Enterprise LLC, 117 FERC 1 62,267 (2006) (KGen Order).
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outstanding voting securities to Busbar, LLC (Busbar), a wholly-owned subsidiary of
ArcLight Fund 1V, in secondary market transactions (ArcLight Transaction). As
discussed below, this order denies the clarifications requested, and prospectively
approves the disposition of jurisdictional assets.

l. Background

A. Description of KGen Companies

2. The KGen Companies became indirect, wholly-owned subsidiaries of

KGen Power pursuant to the KGen Order, which granted authorization under

section 203(a)(1) for transactions that would result in changes in the KGen Companies’
upstream ownership. The authorized changes included: (1) an intracorporate
reorganization; (2) indirect changes in ownership of the KGen Companies that occurred
as a result of KGen Power selling its common stock to qualified buyers in a private
placement and using the proceeds thereof to acquire the KGen Companies; and

(3) indirect changes in the ownership of KGen Companies following the private
placement through a secondary offering of KGen Power’s common stock by the initial
investors.* KGen Power does not own or control any other generation or generation
companies other than the Applicants. None of the Applicants or KGen Power and its
subsidiaries are franchised public utilities with captive customers.

3. Each of the KGen Companies operates a natural gas-fired generating facility
located in the Southern Company (Southern), Entergy Corporation (Entergy), or
Tennessee Valley Authority (TVA) balancing authority areas. Each of the KGen
Companies is an exempt wholesale generator (EWG) with market-based rate authority.

4. KGen Murray operates a 1,250 megawatt (MW) natural gas-fired combined cycle
generating facility located in Murray County, Georgia. One of the KGen Murray units
interconnects directly to the Georgia Power Company (Georgia Power) transmission
system and is located in the Southern balancing authority area. The other KGen Murray
unit interconnects to the transmission system of the Board of Water, Light, and Sinking
Fund Commissioners of the City of Dalton, and with the TV A transmission system
located in the TVA balancing authority area.

5. KGen Sandersville operates a 640 MW natural gas-fired simple cycle generating
facility located in Washington County, Georgia. The KGen Sandersville project
interconnects with the Georgia Power transmission system, and is located in the Southern
balancing authority area.

*1d. at 64,709.
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6. KGen Hinds owns and operates a 520 MW, natural gas-fired, combined-cycle
generating facility located in Jackson, Mississippi. The KGen Hinds project
interconnects with the transmission system of Entergy Mississippi, Inc. and is located in
the Entergy balancing authority area.

7. KGen Hot Spring operates a 620 MW, natural gas-fired, combined-cycle
generating facility located in Hot Spring County, Arkansas. The KGen Hot Spring
project interconnects with the transmission system of Entergy Arkansas, Inc. and is
located in the Entergy balancing authority area.

B. Description of ArcLight Fund IV

8. Applicants state that ArcLight Fund 1V is a private equity investment fund and
public utility holding company focusing on the independent power sector and is managed
by ArcLight Capital Partners, LLC (ArcLight Capital).” ArcLight Capital is a private
equity investor that manages and controls several funds, including ArcLight Fund IV
(ArcLight Funds). ArcLight Funds are affiliated with ArcLight Energy Marketing, LLC,
a power marketer with Commission authorization to sell energy, capacity, and ancillary
services at market-based rates.® ArcLight Funds own or control the generation facilities
listed below, located in either the Entergy or Southern balancing authority areas.

Walton County Power, LLC (Walton Power) owns a 450 MW simple cycle,
natural gas-fired generating facility in the Southern balancing authority area.
Walton Power is an EWG with market-based rate authority.

Effingham County Power, LLC (Effingham Power) leases a 485 MW combined
cycle, natural-gas fired generating facility in the Southern balancing authority
area. Effingham Power is an EWG with market-based rate authority.

MPC Generating, LLC (MPC Generating) owns a 320 MW simple cycle, natural
gas-fired Monroe generating facility in the Southern balancing authority area.
MPC Generating is an EWG with market-based rate authority.

Washington County Power, LLC (Washington Power) leases a 600 MW simple
cycle, natural gas-fired generator in the Southern balancing authority area.
Washington Power is an EWG with market-based rate authority.

> Application at 14.

® ArcLight Energy Marketing, LLC, Docket No. ER07-1106-000 (July 25, 2007)
(unpublished letter order).



Docket No. EC09-65-000, et al. -4 -

Sabine Cogen, L.P. (Sabine) owns 50 percent of a 101.4 MW topping-cycle
cogeneration facility located in the Entergy balancing authority area. Sabine is a
qualifying facility (QF) with market-based rate authority.

9. Applicants state that none of the ArcLight Funds or any of their affiliates owns or
controls any transmission or distribution facilities in the United States other than the
limited interconnection facilities required to connect controlled generating facilities to the
transmission grid. Applicants further state that the ArcLight Funds are not affiliated with
any public utility with a franchised electric service territory.’

C. Description of Transaction

10.  Applicants state that on March 4, 2009, Busbar acquired additional shares of
KGen Power’s common stock in the secondary market, thereby increasing its holdings of
KGen Power’s voting securities to 12.2 percent.® Applicants state that neither

KGen Power nor the KGen Companies were parties to or had any knowledge of the
ArcLight Transaction before it occurred. Applicants note that parties to secondary
market transactions are not required to notify KGen Power or the KGen Companies of the
trades. Applicants further state that neither the KGen Companies nor KGen Power had
control, approval, or review rights over the ArcLight Transaction.®

11.  Intheir supplemental filing, Applicants state that prior to the ArcLight
Transaction, in the Spring of 2008, ArcLight Capital and KGen Power held discussions
about a possible transaction in which ArcLight Capital and Kelso & Company, L.P.
(Kelso) would acquire KGen Power. Applicants state that in May 2008, KGen Power
engaged Credit Suisse to advise it on a strategic review of possible merger or acquisition
opportunities between potential investors and KGen Power.'® According to Applicants,
the strategic review resulted in substantive communications with many parties, including
ArcLight Capital. They explain that in order to conduct due diligence, the parties
discussing a potential transaction with KGen Power, including ArcLight Capital, signed
confidentiality agreements with KGen Power Management Inc., a wholly-owned
subsidiary of KGen Power, to protect the confidential information disclosed in the review

" Application at 16-17.

8 1d. at 7. Applicants state that, prior to closing on the ArcLight Transaction,
Busbar owned less than 10 percent of KGen Power’s common stock, which it had
acquired in secondary market transactions.

°1d.
19 July 8, 2009 Supplemental at 3.
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process. Applicants further explain that as part of the confidentiality agreements, parties
signed a standstill provision in which the counterparty agreed that it and its affiliates, for
a period of time, would not directly or indirectly acquire interests in KGen Power.
Applicants state that ArcLight Capital signed a confidentiality agreement on July 14,
2008, which included a one-year standstill provision.™*

12.  Applicants state that following the termination of discussions between

ArcLight Capital and KGen Power, ArcLight Capital sought from KGen Power and, on
January 8, 2009, KGen Power granted, a partial release from the standstill provision.
Under the terms of the partial release, ArcLight Capital, its affiliates, and Kelso were
allowed to acquire, in aggregate, no more than 15 percent of the outstanding common
stock of KGen Power.*> Applicants state that the partial release from the standstill
provision was not an approval by KGen Power for ArcLight Capital or its affiliates to
enter into any secondary market transactions. Therefore, they assert that negotiations
between KGen Power and ArcLight Capital are unrelated and irrelevant to the
Commission’s review of the Applicants’ request for clarification in this filing.™

1. Notice of Filings and Responsive Pleadings

13.  Notice of the Application and April 7, 2009 supplemental filing was published in
the Federal Register, 74 FR 18219 (2009), with interventions and protests due on or
before April 28, 2009. None was filed. Notice of the July 8, 2009 supplemental filing
was published in the Federal Register, 74 FR 35863 (2009), with interventions and
protests due on or before July 29, 2009.** None was filed.

I11. Discussion

A. Request for Clarification

1. Secondary Trades do not require FPA section 203(a)(1)
Approval

14.  Applicants request that the Commission clarify that the KGen Companies do not
require authorization under section 203(a)(1) of the FPA pursuant to the Supplemental

4.
1214, at 4.
¥4,

 An errata was issued shortening the comment period to July 20, 2009. Docket
No. EC09-65-001 (July 10, 2009).
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Policy Statement for indirect changes in their upstream ownership that occur through
secondary market trades when an entity acquires 10 percent or more of the voting
securities of KGen Power.

15.  Applicants argue that secondary market trades in KGen Power’s stock are
consistent with the guidelines in the Supplemental Policy Statement for transactions that
do not require prior FPA section 203(a)(1) approval because: (1) trades are made by
third—party investors and are actively traded; (2) trades do not include the initial issuance
or reacquisition by KGen Power of its own common stock; (3) neither KGen Power nor
the KGen Companies are parties to secondary market trades; and (4) the KGen
Companies and KGen Power cannot know in advance what trading will occur nor can
they know in advance whether such trades could result in an indirect transfer of control
over the KGen Companies.™

16.  Applicants also argue that secondary market transactions in KGen Power’s
common stock are unlike the circumstances described in the Order on Clarification and
Reconsideration of the Supplemental Policy Statement (Supplemental Policy Statement
Clarification), where the Commission denied Entegra Power Group LLC’s (Entegra)
request to clarify that section 203(a)(1)(A) does not apply to secondary market
transactions involving a public utility or public utility holding company whose securities
are not publicly traded.*® In the Supplemental Policy Statement Clarification, Entegra
described a situation in which a public utility has notice of the proposed secondary
market transaction before it is consummated and even has a role in approving such a
transaction, although the public utility is not a party to the transaction.” Applicants state
that secondary market trades in KGen Power’s common stock are different in that neither
KGen Power nor the KGen Companies are parties to, have advance notice of, or have the
ability to review, approve, prevent, or delay secondary market transactions in

KGen Power’s stock. Therefore, Applicants argue that denying the requested
clarification would create an obligation for the KGen Companies that is impossible to
perform.*®

> Application at 9.

1% Supplemental Policy Statement Clarification, 122 FERC 61,157 at P 5.
17 Application at 9.

1d. at 11.
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2. Secondary Market Trades are Already Authorized

17.  Applicants request that if the Commission determines that the secondary market
trades in KGen Power common stock do not fall within the exception in the Supplemental
Policy Statement, the Commission should clarify that the KGen Companies do not
require additional approval under FPA section 203(a)(1) because such secondary market
transactions were previously authorized under the KGen Order.

18.  The KGen Companies argue that in their November 30, 2006 KGen Application
(2006 KGen Application), they noted that secondary market trades in KGen Power’s
common stock would occur between qualified buyers during the period following the
private placement and preceding the public offering should one occur.*® Applicants state
that the KGen Order approved the 2006 KGen Application without imposing any
conditions or limitations on secondary trades other than a two-year reporting requirement
for trades resulting in ownership interests of five percent or more in KGen Power.”
Therefore, Applicants believe that secondary market trades resulting in ownership
interests of 10 percent or more are within the scope of authorization granted in the KGen
Order.

3. Commission Determination

19.  Inthe Supplemental Policy Statement, the Commission clarified that under certain
circumstances neither public utilities nor public utility holding companies have an
obligation to seek approval under section 203(a)(1)(A) for a “disposition” of public utility
jurisdictional facilities resulting from the purchase or sale of the securities of a public
utility or its upstream holding company that are made by third parties (i.e., secondary
market transactions).”> The Commission further clarified in the Supplemental Policy
Clarification that section 203(a)(1)(A) would apply in Entegra’s situation where “a public
utility has notice of the proposed transactions before they are consummated and even has
a role in approving such transactions despite the fact that it is not a party to them.”?
Applicants request that the Commission clarify that secondary market transactions
involving KGen Power’s common stock fall within the exception provided in the
Supplemental Policy Statement and, therefore, do not trigger an obligation to obtain

¥1d. at 12.

20 This reporting requirement expired on February 8, 2009.

2! Supplemental Policy Statement, FERC Stats. & Regs. 1 31,253 at P 36.
22 Supplemental Policy Clarification, 122 FERC { 61,157 at P 5.
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section 203 authorization. As explained below, we deny the KGen Companies’ request
for clarification.

20.  Applicants assert that secondary market transactions involving KGen Power’s
common stock are consistent with the guidelines in the Supplemental Policy Statement
for transactions that do not require authorization under section 203(a)(1)(A) because:

(1) trades are made by third—party investors and are actively traded; (2) trades do not
include the initial issuance or reacquisition by KGen Power of its own common stock;
(3) neither KGen Power nor the KGen Companies are parties to secondary market trades;
and (4) the KGen Companies and KGen Power cannot know in advance what trading will
occur nor can they know in advance whether such trades could result in an indirect
transfer of control over the KGen Companies. Yet, under the specific facts presented by
Applicants, KGen Power and ArcLight Capital were involved in acquisition negotiations
that involved a confidentiality agreement containing a standstill provision that prohibited,
for one year, ArcLight Capital and its affiliates from directly or indirectly acquiring
additional shares of KGen Power’s common stock. Shortly after the acquisition
negotiations terminated between the parties, KGen Power, at the request of ArcLight
Capital, partially released ArcLight Capital, its affiliates, and Kelso from the standstill
provision, allowing ArcLight Capital, its affiliates, and Kelso to acquire, in aggregate, no
more than 15 percent of KGen Power’s outstanding common stock.

21.  Under such facts, we disagree with Applicants that negotiations held between
ArcLight Capital and KGen Power are unrelated to the subsequent stock purchases in the
secondary market. While Applicants state that the KGen Companies do not have prior
notice of secondary market transactions involving KGen Power’s stock and therefore
cannot prevent such transactions, in this particular case, by partially releasing ArcLight
Capital from the standstill agreement, KGen Power could reasonably have anticipated the
secondary market purchases of up to 15 percent of KGen Power’s outstanding stock by
ArcLight Capital and its affiliates prior to the expiration of the standstill agreement on
July 14, 2009. Indeed, the ArcLight Transaction could not have occurred without

KGen Power’s action partially releasing ArcLight Capital from the standstill provision.

22.  Applicants assert that a Commission finding that section 203(a)(1)(A) is
applicable to secondary market trades would create an obligation that would be
impossible for the KGen Companies to perform because neither the KGen Companies nor
KGen Power are able to review, approve, prevent or delay secondary market transactions.
As indicated above, however, Applicants provide the ArcLight Transaction as the only
example of such a secondary market transaction. Yet, the ArcLight Transaction
demonstrates that KGen Power had some reasonable expectation of the ArcLight
Transaction and took some role, by partially releasing ArcLight Capital from the
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standstill provision.?® Therefore, we find the Applicants’ assertion is unsupported, as it
relates to the ArcLight Transaction.

23.  We also disagree that the KGen Order provided Applicants with the authorization
needed for secondary market trades in KGen Power’s common stock. That order granted
specific authorization to allow KGen Power to take the following steps to reorganize its
corporation:

(1) KGen Holdco LLC (KGen Holdco) will be formed to hold all of the
membership interests in KGen Partners (except for a partial interest retained by
GKL Capital) and will be inserted in the corporate chain directly above KGen
Partners; (2) KGen Power will enter into a purchase agreement with KGen Holdco
to purchase 100 percent of the membership interests it holds in KGen Partners;

(3) KGen Power will sell its common stock through a private placement; (4) KGen
Power will purchase all of the membership interests in KGen Partners with the
proceeds of the private placement, exchanging GKL Capital’s retained interest for
shares of KGen Power’s common stock; and (5) KGen Power will initiate a sale of
its common stock through a public offering.?

Additionally, the 2006 KGen Application stated that “to the extent that there is a change
of control or other disposition of jurisdictional facilities that requires authorization
pursuant to FPA section 203(a)(1), the requisite [a]pplication seeking such authorization
will be submitted.”® Therefore, we will review the ArcLight Transaction under the
standards of section 203(a)(1).

2 In this regard, to the extent that Applicants determined that there was any need
to file an application under section 203(a)(1) for authorization of the ArcLight
Transaction, it appears that such application could have been filed at the time
KGen Power granted the partial release under the standstill agreement.

* KGen Order, 117 FERC 62,267 at 64,709. As described in the 2006 KGen
Application, KGen Power is contractually committed to use its best efforts to file a
registration statement with the Securities and Exchange Commission covering resale of
its stock in a public offering by the initial investors. 2006 KGen Application at 10.

2> 2006 KGen Application at n.35.
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B. Request for Approval under FPA § 203(a)(1)

24.  The Commission has reviewed the ArcLight Transaction under the Commission’s
Merger Policy Statement.”® As discussed below, we will authorize, prospectively from
the date of this order, the ArcLight Transaction as consistent with the public interest.

Standard of Review

25.  Section 203(a)(1) requires a public utility to obtain prior authorization for a
disposition of its jurisdictional facilities effected through a direct sale of its assets or a
change in control over jurisdictional facilities resulting from a disposition or acquisition
of securities. Section 203(a)(4) requires the Commission to approve a transaction if it
determines that it will be consistent with the public interest.?” The Commission’s
analysis of whether a transaction will be consistent with the public interest generally
involves consideration of three factors: (1) the effect on competition; (2) the effect on
rates; and (3) the effect on regulation.?® Section 203 also requires the Commission to
find that the transaction “will not result in cross-subsidization of a non-utility associate
company or the pledge or encumbrance of utility assets for the benefit of an associate
company, unless the Commission determines that the cross-subsidization, pledge, or
encumbrance will be consistent with the public interest.”*® The Commission’s
regulations establish verification and informational requirements for applicants that seek

%6 See Inquiry Concerning the Commission’s Merger Policy Under the Federal
Power Act: Policy Statement, Order No. 592, FERC Stats. & Regs. 1 31,044 (1996),
reconsideration denied, Order No. 592-A, 79 FERC 1 61,321 (1997) (Merger Policy
Statement). See also Supplemental Policy Statement, FERC Stats. & Regs. { 31,253
(2007), order on clarification and reconsideration, 122 FERC { 61,157 (2008). See also
Revised Filing Requirements Under Part 33 of the Commission’s Regulations, Order
No. 642, FERC Stats. & Regs. 1 31,111 (2000), order on reh’g, Order No. 642-A,

94 FERC 1 61,289 (2001). See also Transactions Subject to FPA Section 203, Order

No. 669, FERC Stats. & Regs. 1 31,200 (2005), order on reh’g, Order No. 669-A, FERC
Stats. & Regs. { 31,214, order on reh’g, Order No. 669-B, FERC Stats. & Regs. 1 31,225
(2006).

?"16 U.S.C. § 824b (2006).
28 See Merger Policy Statement, FERC Stats. & Regs. { 31,044 at 30,111.

216 U.S.C. § 824b(a)(4) (2006).
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a determination that a transaction will not result in inappropriate cross-subsidization or
pledge or encumbrance of utility assets.*

C. Analysis Under Section 203

1. Effect on Competition

a. Applicants’ Analysis

26.  Applicants submit an Affidavit of Julie R. Solomon in the Application as
Attachment 2 (Solomon Affidavit), to support their conclusion that the ArcLight
Transaction does not raise competitive concerns. Applicants state that the Southern and
Entergy balancing authority areas are the only markets in which both the KGen
Companies and the ArcLight Funds own or control generation. Applicants claim that the
extent of the overlap in the two markets where the KGen Companies and the ArcLight
Funds control generation is de minimis.*

27.  Applicants state that there is 67,000 MW of installed capacity in the Southern
balancing authority area plus import capability of 6,400 MW into the market. Applicants
also state that if the KGen Companies’ 1,875 MW of generating assets are combined with
ArcLight Funds’ 1,850 MW of controlled generating assets in the Southern balancing
authority area, the capacity under common control would equal four percent of the
market’s installed capacity plus import capability.*® In the Entergy balancing authority
area, Applicants state that there is 42,000 MW of installed capacity and 3,600 MW of
import capabilities. Applicants also state that ArcLight Funds’ affiliates control 100 MW
of generating assets and the KGen Companies own approximately 1,100 MW of
generation in the Entergy balancing authority area so that the combined assets would
consist of 2.4 percent share of the market.** Accordingly, Applicants argue that on the
basis of the de minimis percentage of the market capacity that ArcLight Funds and
Applicants will control, as defined by installed capacity plus import capacity, the
transaction does not create horizontal market power and no Appendix A analysis is
required.

28.  Additionally, Applicants contend that the ArcLight Transaction does not raise
vertical market power concerns. Applicants state that neither the KGen Companies nor

%018 C.F.R. § 33.2(j) (2009).
31 Application at 19.

32 d. at 20.

% d.
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ArcLight Funds and its affiliates own transmission facilities other than those needed to
connect generation assets to the grid. Applicants also state that the KGen Power and
KGen Companies do not own any interest in fuel supplies, fuel transportation systems, or
other inputs to electricity products in the relevant markets.

29.  Applicants state that the ArcLight Funds are affiliated with one facility under
construction in Mississippi, Southern Pines, that controls inputs to electricity generation
and is interconnected with either the Southern or Entergy balancing authority areas.
Applicants contend that ownership interests in the Southern Pines facility do not create
incentives to exercise vertical market power because there are many natural gas storage
and pipeline facilities in the Southeast region making the upstream market competitive.
Therefore, Applicants argue the ArcLight Transaction does not raise vertical market
power concerns.>

b. Commission Determination

30.  We agree with Applicants’ analysis that the ArcLight Transaction does not
adversely affect competition in the markets in which the KGen Companies conduct
wholesale sales. Applicants show that the extent of generating capacity overlap is

de minimis and does not fail the Commission’s Herfindahl-Hirschman Index (HHI)
screens.®® We also note that no party has protested the application to allege otherwise. In
the Southern balancing authority area, we find that the ArcLight Transaction will not
increase market concentration so much as to negatively impact horizontal competition in

%1d. at 21.

% The HHI is a widely accepted measure of market concentration, calculated by
squaring the market share of each firm competing in the market and summing the results.
The HHI increases both as the number of firms in the market decreases and as the
disparity in size between those firms increases. Markets in which the HHI is less than
1,000 points are considered unconcentrated; markets in which the HHI is greater than or
equal to 1,000 but less than 1,800 points are considered moderately concentrated; and
markets where the HHI is greater than or equal to 1,800 points are considered highly
concentrated. The Commission has adopted the Federal Trade Commission/Department
of Justice Horizontal Merger Guidelines, which state that in a horizontal merger, an
increase of more than 50 HHI in a highly concentrated market or an increase of 100 HHI
in a moderately concentrated market fails its screen and warrants further review.

U.S. Department of Justice and Federal Trade Commission, Horizontal Merger
Guidelines, 57 Fed. Reg. 41,552 (1992), revised, 4 Trade Reg. Rep (CCH) 1 13,104
(April 8, 1997).



Docket No. EC09-65-000, et al. -13-

the market. In the Entergy balancing authority area, we find the overlap of assets
involved in the ArcLight Transaction to be de minimis.*

31. Based on the facts presented, we agree with Applicants that the ArcLight
Transaction does not raise any vertical market power concerns. The limited transmission
facilities involved in the ArcLight Transaction, Applicants’ lack of control over
significant fuel resources in the market, and the lack of operational control of these
facilities, demonstrate that the ArcLight Transaction does not result in the Applicants’
ability to exert vertical market power in wholesale power markets.

2. Effect on Rates

a. Applicants’ Analysis

32.  Applicants state that the ArcLight Transaction does not have an adverse effect on
rates. Applicants state that all of their power sales are made under negotiated rates
pursuant to their market-based rate tariffs filed with the Commission. Applicants also
state that the ArcLight Transaction does not adversely affect transmission rates because
none of the Applicants has transmission customers.®” Applicants further state that none
of the ArcLight Funds or any of their affiliates owns or controls any transmission or
distribution facilities in the United States other than the limited interconnection facilities
required to connect controlled generating facilities to the transmission grid.*

b. Commission Determination

33.  We agree that the ArcLight Transaction does not have an adverse effect on rates as
Applicants will continue to make sales at market-based rates and neither the Applicants
nor ArcLight Funds have transmission customers.** We also note that no customer has
argued that the ArcLight Transaction would have an adverse effect on rates.

% We note that the Commission has recently issued an order specifying the
Simultaneous Transmission Import Limit (SIL) in the Southeast region. Carolina Power
and Light Co., 128 FERC {61,039 (2009). In that order the SIL ranged from 1,135-
7,857 MWs for Southern and from 1,545-3,953 MWs for Entergy. Id. at Appendix A.
While Applicants did not use those SIL values in this case, using those values would not
change our conclusion regarding the ArcLight Transaction’s effect on competition.

37 Application at 22.
%1d. at 16-17.

%% See Union Electric Co. d/b/a Ameren UE, 114 FERC { 61,255, at P 45 (2006).
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3. Effect on Requlation

a. Applicants’ Analysis

34.  Applicants state that the ArcLight Transaction does not adversely affect
regulation. Neither state nor the Commission’s jurisdiction is impacted by the ArcLight
Transaction. The KGen Companies remain public utilities subject to the Commission’s
regulation.®

b. Commission Determination

35.  Based on the facts presented, we find that the ArcLight Transaction does not
adversely affect regulation because each of the KGen Companies remains subject to the
Commission’s jurisdiction.

4. Cross-subsidization

a. Applicants’ Analysis

36.  Applicants assert that the ArcLight Transaction does not result in the cross-
subsidization of a non-utility associate company or the pledge or encumbrance of utility
assets for the benefit of an associate company. Applicants state that the ArcLight
Transaction falls within one of the Commission’s “safe harbors” that the Commission
described in the Supplemental Policy Statement because no franchised public utility with
captive customers is involved in the transaction.*

37.  Applicants submit Exhibit M and further state that the ArcLight Transaction does
not result in, now or in the future: (1) any transfer of facilities between a traditional
public utility associate company that has captive customers or that owns or provides
transmission service over jurisdictional transmission facilities, and an associate company;
(2) any new issuance of securities by a traditional public utility associate company that
has captive customers or that owns or provides transmission service over jurisdictional
transmission facilities, for the benefit of an associate company; (3) any new pledge or
encumbrance of assets of a traditional public utility associate company that has captive
customers or that owns or provides transmission service over jurisdictional transmission
facilities, for the benefit of an associate company; and (4) any new affiliate contract
between a non-utility associate company and a traditional public utility associate
company that has captive customers or that owns or provides transmission service over

0 Application at 22-23.

! Supplemental Policy Statement, FERC Stats. & Regs. { 31,253 at P 17.
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jurisdictional transmission facilities, other than non-power goods and services agreements
subject to review under sections 205 and 206 of the FPA.

b. Commission Determination

38.  Based on the facts presented, we find that the ArcLight Transaction does not result
in cross-subsidization, or the pledge or encumbrance of utility assets for the benefit of an
associate company as the ArcLight Transaction does not involve a franchised public
utility with captive customers.

The Commission orders:

(A)  We hereby deny the Applicants’ request for clarifications, as discussed in
the body of this order.

(B)  We hereby grant prospective authorization under section 203(a)(1) for the
ArcLight Transaction, as discussed in the body of this order, effective as of the date of
this order.

(C)  The foregoing authorization is without prejudice to the authority of the
Commission or any other regulatory body with respect to rates, service, accounts,
valuation, estimates or determinations of costs, or any other matter whatsoever now
pending or which may come before the Commission.

(D)  Nothing in this order shall be construed to imply acquiescence in any
estimate or determination of cost or any valuation of property claimed or asserted.

(E)  The Commission retains authority under sections 203(b) and 309 of the
FPA to issue supplemental orders as appropriate.

(F)  Applicants shall make the appropriate filings under section 205 of the FPA,
as necessary, to implement the ArcLight Transaction.

By the Commission.

(SEAL)

Kimberly D. Bose,
Secretary.
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