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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Jon Wellinghoff, Chairman;

                                        Suedeen G. Kelly, Marc Spitzer,

                                        and Philip D. Moeller.
	Southern Natural Gas Company 
	Docket No.
	RP09-427-000


ORDER FOLLOWING TECHNICAL CONFERENCE

(Issued August 28, 2009)

1. On April 1, 2009, the Commission ordered that a technical conference be held in the captioned docket to discuss issues raised by Southern Natural Gas Company’s (Southern) filing, pursuant to section 4(e) of the Natural Gas Act (NGA).
  On April 30, 2009, a technical conference was held.  The parties to this proceeding have filed comments to issues raised at the technical conference and to pro forma tariff sheets reflecting changes to its original filing submitted by Southern.  The Commission will address the comments and revisions to the original March 2, 2009 filing submitted by Southern.  
I. Background
2. On March 2, 2009, Southern filed revised tariff sheets pursuant to section 4 of the NGA proposing a jurisdictional rate increase of approximately 36 percent to be effective April 1, 2009.  Southern also proposed changes to various rate schedules as well as to its General Terms and Conditions (GT&C).  Southern stated that its currently effective rates were the result of a Settlement in its last NGA general section 4 rate case and that its NGA section 4 filing fulfills its obligation under the settlement to file a general rate case no earlier than March 1, 2009, and no later than March 31, 2010.

3. On April 1, 2009 the Commission accepted and suspended Southern’s proposed tariff sheets to be effective September 1, 2009, subject to conditions and the outcome of a technical conference and hearing.  The Commission noted that Southern’s filing raised many typical rate case issues, for example, issues related to cost-of-service, cost allocation, and rate design for the existing and new services, the roll-in of certain costs as well as issues related to Southern’s proposed changes to its fuel tracker, and the Rate Schedule PAL rate.  The Commission set such issues for hearing.
4. Of import here, the Commission determined that certain other issues would  benefit from examination in a technical conference.  Therefore, the Commission set issues related to Southern’s proposals to modify the terms and conditions for service     for technical conference proceedings.  These issues included Southern’s proposal to:     (1) modify its general requirements applicable to the installation or modification of interconnection facilities; (2) require a shipper that has been unable to use its primary receipt point for specified periods of time and reasons to move that point; (3) modify its open season requirements; (4) allow a shipper and Southern to agree to a prepayment for services; and (5) modify its right of first refusal (ROFR) tariff provisions.
5. On April 30, 2009, a technical conference was held to discuss the issues set forth by the Commission.  Following the technical conference, the Commission’s staff and the parties agreed upon a schedule for comments on the issues discussed at the technical conference.  Consistent with this schedule, on June 15, 2009, Southern filed pro forma tariff sheets which reflect certain changes to the tariff sheets filed on March 2, 2009.
 Southern states that it previously circulated these proposals among its shippers.  Southern states that it has proposed these changes in response to the concerns raised at, and subsequent to the technical conference.
6. Initial Comments following the technical conference and on Southern’s            June 15, 2009 filing were due by July 1, 2009.  Reply Comments by Southern and other parties were due by July 17, 2009.  These comments, and Southern’s June 15, 2009 filing, are discussed below.
II. Discussion
7. For the reasons discussed below, the Commission:  (1) accepts Southern’s revised proposals to modify its general requirements applicable to the installation or modification of interconnection facilities, require a shipper that has been unable to use its primary receipt point to move that point, and modify its open season requirements; (2) accepts Southern’s proposal to allow a shipper and Southern to agree to a prepayment for services subject to modification, and (3) accepts in part and rejects in part Southern’s proposed ROFR changes.  
A. Requirements Applicable to the Installation or Modification of Interconnection Facilities
1. Background

8. Section 6 of Southern’s Rate Schedule FT, under which it provides firm transportation service, provides that Southern will construct any necessary interconnection facilities if (1) the shipper agrees to reimburse Southern for the entire cost of the construction or (2) the transportation service to be provided through the interconnection facilities will provide a net revenue gain for Southern.
  Section 6 further provides that the net revenue gain requirement can be met based on satisfying either of two standards.  First, that requirement will be met if “the total revenues generated over the term of [the shipper’s] service agreement for the service provided through the new facilities” exceed the cost of service of said facilities for the greater of (i) ten years or   (ii) the term of shipper’s service agreement for the service provided through the new facilities, subject to certain additional conditions concerning the 
extension of the term of the shipper’s existing service agreement(s) with Southern.
  Second, the net revenue gain requirement would be met if Southern determines that the construction of the facilities will avoid a significant reduction in revenue when comparing the cost of the construction to the projected amount of revenue which would be lost as a result of the shipper exercising a right to reduce its firm transportation quantity or failing to extend or renew its existing service agreements.  
9. In its March 2, 2009 filing, Southern proposed several changes to section 6 of its Rate Schedule FT, primarily related to how a shipper may satisfy the net revenue gain requirement.  First, Southern proposed to require, where the net revenue gain requirement is to be satisfied based on the standard that the total revenues exceed the cost of service of the new facilities, that the net present value (NPV) of the total revenues must exceed the cost of service for the specified term.
10. Second, Southern proposed an entirely new, third standard under which the net revenue gain requirement could be met.  Southern proposed that the net revenue gain test would be met if the total costs of construction or modification of interconnection facilities is less than the cost of replacing, repairing, or continuing to operate existing facilities.  
11. Finally, Southern proposed language to clarify certain conditions applicable when the shipper chooses the option of reimbursing Southern for the cost of constructing interconnection facilities.  Southern proposed to revise section 6 to state that in this circumstance it will build and operate at least the tap and SCADA portion of the facilities, while other portions of the facilities may be built and operated by the shipper, or other entities on behalf of a shipper.  Southern also proposed to require that any facilities built and operated by the shipper satisfy Southern’s specifications and be subject to Southern’s inspection.

12. Southern stated that all these proposed revisions are intended to provide additional options for Southern and its shippers and that they enhance the nondiscriminatory options available to shippers and Southern to finance the infrastructure, consistent with their mutual financial needs, necessary to meet shippers’ requests for service.

13. In its June 15, 2009 filing, Southern proposed several revisions to its proposal.  First, with regard to its proposal to require that the NPV of total revenues exceed the   cost of service for the specified term as one way in which customers could meet the net revenue gain test, Southern proposes to clarify that the revenues in question are limited to reservation charge revenues.  However, Southern states that it is not willing to add an NPV requirement to the cost of service side of the equation.  Southern states that this would render its initial proposal meaningless.  Southern also states that to eliminate the NPV requirement for total revenues would not reflect the equitable balance Southern is trying to achieve because the purpose of adding the NPV factor to the revenue side of the equation was to balance the interests of shippers requesting Southern to pay for the cost of building interconnection facilities and other shippers on the system.  Southern states that this is necessary because the existing tariff language did not reflect that facilities are not typically fully depreciated after 10 years or the term of a shipper’s Service Agreement.  Southern states that with respect to the NPV calculation used to meet the net revenue gains test, it will post in its open season notice the discount rate it uses in the NPV calculation. 
14. Lastly, Southern states it proposes to clarify that any specifications it requires for facilities built and operated by the shippers must be “reasonable,” and it proposes to limit the scope of its inspection of those facilities to exclude shipper’s facilities upstream or downstream of the interconnection. 
2. Comments 

15. Peoples Gas System, a Division of Tampa Electric Company (Peoples) argues  that Southern’s addition of the NPV requirement to the revenue side of the economic equation, and not on the cost of service side, tilts the economic feasibility equation.
  They argue that Southern’s proposal would require its customers to put up more funds to justify construction by Southern.  Peoples argues that the NPV requirement for total revenues should be eliminated, or an NPV requirement should be added to the total cost of service side of the equation.  Peoples argues that if Southern is permitted to use a NPV calculation it should be required to detail how the NPV will be derived in its tariff. 
16. Peoples also objects to Southern’s proposal to require that shipper funded interconnection facilities must be built and operated in accordance with the pipeline’s reasonable specifications and subject to the pipeline’s inspection at the requesting shipper's expense.  Peoples argues that the party that owns the equipment should be the only party allowed to maintain and operate such equipment and that Southern should not be allowed operate and inspect the meter at the shipper’s expense or permitted to dictate how a shipper operates a piece of equipment.  Additionally, Peoples argues that the tariff should be more specific as to the rights of parties for the conduct of inspections.  For example, Peoples stated that any inspections should be permitted only during normal business hours, with reasonable notice.
17. Atlanta Gas Light Company and Chattanooga Gas Company (Atlanta) state that its initial concerns relating to Southern’s proposal centered around the scope of Southern’s proposed specifications for facilities built by third parties, its discretion to dictate terms and conditions relating to such third party facilities and its unlimited rights to inspect such third party facilities.  Atlanta states that Southern’s subsequent filing is responsive to its concerns.  First, it states that its concern that Southern’s proposal would afford it unlimited discretion to dictate specifications for any interconnecting third party facilities, has been improved by Southern’s addition of the condition of “reasonable” as a qualifier.  
18. Atlanta argues that Southern has not precisely defined “Interconnection Facilities” in its tariff (see GT&C Section 6, which references “facilities at or near a Receipt Point or Delivery Point”).  Atlanta also states that it is concerned with the open-ended nature of Southern’s proposal to inspect third party facilities.  Atlanta argues that if this inspection is to be a one time right, the language be modified to indicate that Southern’s inspection will occur during normal business hours and with reasonable notice, at the conclusion of the construction.  
3. Reply Comments
19. Southern argues that the addition of the net present value calculation to both sides of the equation for satisfying the net revenue gain requirement, as Peoples suggests, would undermine the goal of addressing the longer-term effects of adding new facilities and negate the effectiveness of the provision as proposed by Southern.  Moreover, Southern does not agree with Peoples that the only party that should be allowed to maintain and operate a specific piece of equipment should be the party that owns such equipment.  Southern currently operates and maintains measurement equipment that it does not own because of certain tax laws that make such action advantageous.
20. Southern also argues that it cannot be precise about the design and construction specifications imposed as requested by Atlanta and Peoples.  Southern argues that each facility is unique based on the design requirements and location of the requested facilities.  Southern states that El Paso Corporation, the largest operator of pipeline facilities in the U.S., uses specifications, across all of its pipelines, to provide consistent standards.  Southern argues these specifications are written to apply to measurement facilities across the El Paso Pipelines, and states that its addition of the word “reasonable” in front of the description of the specifications in the proposed tariff language should allow adequate protection against inappropriate or discriminatory specifications.
21. Lastly, Southern notes that Atlanta and Peoples requested that the inspection rights be further defined and limited.  Southern agrees to modify its language to state that inspections will be performed according to Section 5 of its General Terms and Conditions which delineates a Shipper’s inspection rights on Southern-owned meter stations.  Southern also agrees to the suggestion put forth by Atlanta and will expressly define Interconnection Facilities as the facilities at the physical interconnection between the facilities of Southern and the facilities of the upstream or downstream facility owner.

4. Discussion
22. The Commission accepts Southern’s proposed revisions to section 6 of its GT&C as modified in its post-technical conference pleadings, with one exception.  Southern’s proposal to add a net present value factor to its existing standard for satisfying the net revenue gain requirement is not reasonable as proposed.  Under Southern’s proposal, a shipper would have to show that the NPV of total revenues from service through the interconnection exceed the cost of service of those facilities for a period of at least ten years.  Thus, Southern proposes to discount the revenue stream of the proposed interconnect to its present value, but it would not discount the cost of service over the next ten or more years to its net present value.  
23. The Commission finds that Southern may reasonably include a net present value factor in its comparison of the revenues to cost of service for purposes of deciding whether to finance an interconnection project.  However, such a comparison is only reasonable if it compares like costs and revenues.  Southern’s proposal, which would only discount the revenue stream and compare it to cost of service does not provide a reasonable comparison.  This is because the cost of service, as defined by Southern, includes costs which are to be incurred in the future, such as a return on all costs associated with the construction of the facilities, including overhead and taxes, incremental operating and maintenance expenses, and depreciation.  While the initial cost of constructing the interconnect is incurred immediately and thus need not be discounted to obtain a present value, the other costs which are not immediately incurred must be discounted and added to the initial construction cost in order that a valid comparison between discounted revenues and costs might be made.  Southern must revise its provision to correctly compare costs incurred in the future.
24. The parties’ other concerns with Southern’s proposal concerning interconnection facilities are satisfactorily resolved by the changes Southern has agreed to make.  Southern states that, as suggested by Atlanta, it will expressly define Interconnection Facilities as the facilities at the physical interconnection between the facilities of Southern and the facilities of the upstream or downstream facility owner.  

25. In addition, Southern has agreed to modify its language concerning inspections to require that they be performed according to Section 5 of its GT&C which delineates a Shipper’s inspection rights on Southern-owned meter stations.  Section 5 states that Southern will perform tests of its meters at reasonable intervals.  In sum, Section 5.2 of Southern’s GT&C provides that “Southern will notify Shipper in time to permit Shipper to witness such tests at its expense if Shipper so elects.  Measuring equipment shall be subject to check tests and inspection by Shipper at its expense, on notice, at all reasonable times.”  

26. Given these modifications, the Commission finds that Southern’s proposal is just and reasonable, subject to the further revision required by this order.  The Commission directs Southern to file its actual tariff sheets containing its proposal as modified by the instant discussion within 30 days of the issuance of this order.  
B. Primary Point Rights
1. Background
27. In its March 2, 2009 filing, Southern proposed to modify section 6.1 of its General Terms and Conditions (GT&C) to permit it to require shippers to change their primary receipt points in two situations.  The first situation would be if a shipper’s primary receipt point has not been active for twelve (12) consecutive months because no gas is capable of flowing upstream of the point (referred to below as the 12-month scenario).  The second situation would be if damage to or destruction of facilities prevents receipt of flowing supply from its primary receipt point for a period of thirty consecutive days (referred to below as the 30-day scenario).  In either of these situations, Southern could require a shipper to move its primary receipt point to a receipt point that is closest to and downstream of its existing primary receipt point where capacity is available.  

28. In its June 15, 2009 filing, Southern revised its proposal so that, in the 12-month scenario, a shipper would have the option to remain at its primary receipt point.  In order to exercise this option, the shipper would have to provide in writing an election to continue contracting for such primary receipt point, within 30 days of Southern’s notification that the point had not been used for 12 months.  Alternatively, the shipper could elect to transfer its original primary receipt point to the nearest downstream receipt point that is flowing gas and has sufficient firm capacity or another receipt point mutually acceptable to Southern and the shipper.  In the 30-day scenario, Southern could still require the shipper to, within 30 days of notification by Southern, transfer such primary receipt point to the nearest downstream receipt point that is flowing gas and has sufficient firm capacity or to another receipt point mutually agreed upon by Southern and the shipper.
29.  Southern also modified its filing to state that if, in the case of a primary receipt point transfer necessitated by damage to or destruction of facilities, the request(s) for firm capacity exceeds the capacity available at the replacement point, the shipper will receive a pro rata share of capacity at that point.  Southern also proposed procedures to permit a shipper to return to its original primary receipt point once damaged facilities are repaired or gas once again becomes capable of flowing to the point.  If the shipper does not elect to return its primary receipt point to the restored receipt point within thirty days of being notified of the restoration, the option to return will terminate. Southern also proposed to add language to allow a shipper to elect to return to an original point once service has been restored, but the proposed clarifications do not allow for a shipper to elect to remain at its original point once gas is not flowing for 60 days due to damage or destruction.
2. Comments 
30. PCS Nitrogen Fertilizer, L.P. (PCS) and Indicated Producers
 assert that Southern should give shippers the same opportunity to retain their existing primary receipt points in the 30-day scenario as it is proposing to give shippers in the 12-month scenario.  PCS argues that the receipt points specified in Exhibit A to a shipper’s service agreement with Southern have been contracted for by the parties, and the Commission should not permit Southern to mandate a change in the shipper’s contractual rights without the shipper’s consent.  Peoples and Southern Cities
 also argue that Southern has not made a convincing case why shippers with primary receipt points affected by damage to or destruction are not given the same options as those with inactive points.  Atlanta makes a similar argument and also asserts that if Southern believes that it would be in the public interest to abandon a damaged point, it should seek such authority from the Commission.
 

31. SCANA
 states that Southern’s proposal is unclear regarding whether it would apply if there is only reduced gas flow due to damage at a receipt point, versus a situation in which gas flows cease completely.  They argue that if Southern meant for this language to be operative if the gas flow is only reduced at the receipt point for 30 days or more, then it must specify the method for how it would reduce all of the shippers’ rights at the primary receipt point.  SCANA also asserts that if damage or destruction of the pipelines occurs, Southern’s proposal does not obligate it to apply for abandonment of the facilities prior to forcing shippers to move their primary receipt point or to repair the damage.  SCANA notes that the proposal permits Southern to require the shipper to move its primary receipt point within thirty (30) days of Southern’s notification, nothing delineates when or how Southern gives this notice.  SCANA argues that if a shipper has elected a particular receipt point in its service agreement, then that selection should be honored unless the shipper affirmatively notifies Southern otherwise.

32. Southern Cities also argue that Southern should clarify whether its proposal regarding pro-rated capacity applies in the 12-month scenario as well as the 30-day scenario.  Second, Southern Cities argue that Southern must clarify its proposal to state that if a shipper elects to retain its primary receipt point, the shipper should not be subject to pro-rating, if and when, service to the receipt point is restored at a reduced level. 
3. Reply Comments
33. In its Reply Comments, Southern states that, given the comments in this proceeding, it will propose an election process for the 30 day Scenario, similar to that it has proposed for the 12-month scenario.  Southern states that, consistent with the
12-month scenario, it will afford a Shipper with the right to elect in writing within thirty (30) days of notification by Southern to remain at its primary Receipt Point when that point has been unusable for thirty (30) consecutive days due to damage or destruction of Southern's facilities.  Southern states that it requires the Shippers to affirmatively state whether they wish to maintain their existing primary receipt point or not because it does not want to be considered to be responsible in the event the Shipper cannot obtain any gas supplies from secondary sources. 
34. Southern also states that its proposal under the 30-day Scenario only applies to Receipt Points where the facilities are damaged such that there is no gas capable of flowing at the Receipt Point.  However, if partial flow is available, then Southern’s existing allocation procedures will apply and Southern’s proposed provision does not. Southern also clarifies that the language in Section 6.1 providing “[i]f the restored Receipt Point capacity is less than the capacity at the Receipt Point prior to such damage or destruction, SHIPPER shall receive its pro-rata share of the new capacity …” is not applicable to the restoration of a primary receipt point that was “not active” under the
12-month scenario.  Additionally, Southern states that it will  revise its proposal to provide that, in the event that a Shipper elects to retain its primary Receipt Point in the
30 day Scenario, that Shipper would not be subject to pro-rating if service to the Receipt Point is restored at a reduced level.
35. Southern also responded to the comments that questioned whether Southern would have incentive to repair its damaged or destroyed facilities.  Southern states that it is in Southern’s best interest to facilitate flowing gas on its system as soon as possible.
4. Discussion
36. The Commission finds that Southern’s proposal as set forth in its June 15, 2009 filing and as modified by its Reply Comments is just and reasonable.  Under the proposal, if Southern is faced with either a “12 month Scenario” where gas behind Southern's facilities at the Receipt Point is not capable of flowing for over twelve (12) months or a “30 day Scenario” where facilities are damaged and not capable of receiving gas from the Shipper or producer for at least thirty (30) days, Southern may notify its shippers, and upon notification from Southern the Shipper will have 30 days to notify Southern whether it elects to maintain its primary point despite the lack of gas flow. 
37. Under this proposal, a shipper may retain its contractual rights at its current primary receipt point whether or not gas is flowing at the point or damage to facilities prevents receipt of gas at the point.  Because primary point rights are an important part  of a shipper’s contract, the Commission also finds that it is reasonable for Southern to propose that the shipper respond to Southern, in writing, after notification is given.  A response from the shipper clarifies that the shipper is aware of the situation, that it has determined to either maintain its primary point position despite the lack of gas flow or that it requests a transfer of its original primary receipt point to the nearest downstream receipt point that is flowing gas and has sufficient firm capacity or another receipt point mutually acceptable to it and Southern.  This notification by the pipeline and the response by shipper in such a situation lessens the possibility of miscommunication regarding important contractual rights and options available to the shipper.  Further, Southern must comply with the dictates of the NGA and Commission precedent in regard to abandonment and or maintenance of facilities.  Southern is directed to file revised tariff sheets consistent with this discussion within 30 days of the instant order.
C. Modifications to Open Season Requirements
1. Background 
38. Section 2.1(b)(iii) of Southern’s GT&C requires that when an existing shipper seeks to change its primary receipt or delivery point, it must participate in an open season in which its bid will have a net present value of zero, except to the extent it offers to increase its transportation demand or extend the term of its contract.   

39. In its March 2, 2009 filing, Southern proposed to provide for three exceptions to the open season requirements detailed in Section 2.1(b)(iii) of Southern’s GT&C. Southern states that these exceptions apply to amendments of primary firm Receipt or Delivery Points.  Specifically, Southern would exclude amendments of primary points from the open season requirements, if:  (1) the changes are necessitated by the abandonment of facilities; (2) capacity associated with the proposed change in primary points is available only because the shipper is willing to shift its existing primary firm points to the amended point, or; (3) in the case of receipt points, the changes are necessitated as a result of the circumstances described above for the transfer of receipt points under Section 6.1.  Southern asserted that these changes would only facilitate any contractual changes required of shippers as a result of the exceptions listed above without subjecting such shippers to the additional administrative burdens associated with participation in a corresponding open season
40. In its June 15, 2009 filing, Southern proposed modifications to its original proposal.  In Section 2.1(b)(iii) of the GT&C, Southern proposed to clarify that point amendments necessitated by abandonment of facilities are effective on the date of abandonment; and Southern also clarified that when a shipper is forced to change its primary receipt point or delivery point because of abandonment of facilities, the change shall be effective on the date mutually agreed upon by Southern and the shipper or otherwise on the date the abandonment of facilities is effective.
41.  Southern also clarified that an open season is not required when the change of primary receipt point is necessitated by the fact that the receipt point is not capable of flowing gas and the shipper has elected or is required to change its point as provided in Section 6.1 of the GT&C of its tariff. 
2. Comments 

42. Peoples opposes Southern’s proposal to exempt from the open season primary point amendments, “upon mutual agreement of COMPANY and SHIPPER when the award of capacity associated with the proposed change is possible only as the result of the amendment of SHIPPER’s existing primary Receipt Point(s) or Delivery Point(s).”  
43. Peoples argues that this language would permit Southern to agree with a shipper to move a primary point without an open season and that this change is not transparent.  Therefore, Peoples argues that if this proposal is adopted, the shippers and the Commission cannot be confident that capacity is being allocated in a fair and non-discriminatory manner.  However, Atlanta supports the proposed changes stating that these exceptions will increase efficient operations by eliminating unnecessary administrative burdens.
3. Reply Comments
44. Southern states that the exemptions from the open season are for situations where it does not make sense to hold an open season.  Southern specifies that none of these situations involve the new award of available capacity, but rather involve receipt or delivery point amendments where holding an open season is a burden on both Southern and the Shipper requesting the point amendment. 
45. Southern points out that, Peoples suggests it permit Shippers to bid on a requested point shift where the point capacity is available only if the requesting Shipper gives up its old point in order to create the capacity that will satisfy the shift to the newly amended point.  Southern posits that there is no need for an open season in such a situation because the capacity will not be available if the requesting Shipper’s bid is not awarded because the requesting shipper will not give up the capacity.  As Southern explains, even if another Shipper bid on the point shift, no shift could be awarded to the bidder because the original holder would not give up its existing firm point capacity which is necessary to permit such shift.  Lastly, Southern argues that Peoples has not presented a viable reason to retain an open season in these circumstances which are causing an administrative burden on Southern and delay and inconvenience to its Shippers.
4. Discussion 

46. The Commission finds that the proposed tariff modifications are just and reasonable and provide for an amendment of receipt or delivery points in situations where an open season is unnecessary in order to ensure that capacity is offered in a non-discriminatory manner.  In particular, if the capacity at the point offered only in the circumstances presented by Southern, i.e., when the award of capacity associated with the proposed change is possible only as the result of the amendment of shipper’s existing primary, then an open season serves little purpose as the shipper will not surrender its existing capacity if it does not acquire the new capacity.  Further, adequate transparency will be provided because the pipeline must, pursuant to the Commission’s regulations, update its index of purchasers and the receipt and delivery points that they are utilizing.

D. Prepayments
1. Background 
47. In its March 2, 2009 filing, Southern proposed to add a new Section 15.5 to its GT&C providing that Southern and its existing firm shippers may mutually agree to a prepayment for services.  The proposal would allow those shippers to pay in advance for reservation rate charges under one or more firm rate schedules for transportation, including storage.  The proposal added that Southern may solicit bids from its existing firm shippers for prepayments through posting on its electronic bulletin board.  The proposal also stated that Southern may, in its posting:  (1) set the minimum and maximum dollar amounts of bids; (2) set forth whether contingent bids would be allowed permitting the shipper to withdraw all or part of its prepayment prior to the time in which the prepayment would be credited to shipper’s contract under the ordinary course of company’s billing process; (3) set a reserve price indicating the highest discount from the otherwise applicable reservation charges; (4) describe conditions on bids that Southern will or will not consider; (5) provide a standard format for bids; and (6) limit certain conditions Southern is willing to consider in evaluating bids.  The proposal stated that Southern is not obligated to accept requests for prepayment.  Finally, the proposal contained methods for evaluation of prepayment offers.

48. In its June 15, 2009 filing, Southern proposed modifications to its original proposal.  Southern added that the prepayment may be for existing firm service agreements and/or portions thereof.  Southern also added that, if Southern mutually agrees with one or more shippers for a prepayment, it will post an open season to provide any other shipper the opportunity to bid on prepaying its reservation charges.  Southern stated that such posting will set forth whether contingent bids would be allowed for shippers to withdraw all or part of its prepayment prior to the time in which prepayment would be credited to a shipper’s contract under the ordinary course of Southern’s billing process.  The open season posting will also limit the payment period, number of payments, forms of payment, and other terms and conditions that Southern is willing to consider in evaluating bids.  Southern states that for purposes of billing and future rate case billing determinants, such prepayment shall not be considered a discount or negotiated rate and that for capacity release and posting requirements, the rate to be charged will be considered to be the same as the rate specified in the applicable Service Agreement.  Finally, Southern states that the open season posting will specify the maximum term for which the prepayment would apply under a shipper’s contract. 

2. Comments
49. SCANA asserts that under Southern’s proposal, a shipper paying the maximum rate electing to make a pre-payment will ultimately pay less than the maximum rate in terms of nominal dollars and that this is equivalent to a discounted rate.  SCANA argues that this proposal raises questions regarding whether the prepayment discount would apply to specific receipt and delivery points or whether the prepayment could apply to certain service agreements but not others.  Further, they question whether a prepayment constitutes a loan to Southern and what effect, if any, will payment have on the creditworthiness requirements in Southern’s tariff. 
50. SCANA asserts that Southern should be required to disclose the terms of the discounted rates negotiated under the prepayment program like any other discounted contract.  It also requests that if the Commission permits this proposal, the Commission should require a blanket prohibition against using the prepayment for any other purpose, including any evaluation of capacity for allocation.
51. Southern Cities opposes Southern’s proposed restriction to obligate itself to hold an open season before entering into all prepayment arrangements.  It argues that if a shipper approaches Southern with a request to negotiate a prepayment arrangement, Southern should be free to do so on mutually acceptable terms without having to hold an open season. 
52. In its comments, Peoples Gas expressed concerns about the lack of full transparency in the prepayment process.  Peoples Gas stated that Southern should be required to post the identity of the shipper(s) that enter into open season prepayment transactions with Southern within 24 hours of the agreement.  Peoples Gas also urged the Commission not to allow the prepayment process to be conducted on a private basis.
3. Reply Comments
53. In its Reply Comments, Southern agreed to disclose the identity of the Shipper transacting prepayments transactions, as suggested by Peoples Gas, if the prepaying Shipper does not object to this disclosure.  However, Southern stated that the 24 hour limit for the disclosure of prepayment transactions is too quick to allow for the notification of winning bidders in certain circumstances.  Southern proposed a period of 2 business days for the disclosure of prepayment transactions.
54. Southern asserts that considering the time value of money when awarding an optional prepayment is not the same as providing a discount as claimed by SCANA.  Southern states that its proposed prepayment provision is intended to allow mutually agreeable, nondiscriminatory prepayment of existing firm transportation and storage services, not to facilitate discounted transportation service.  In response to SCANA’s questions regarding Southern’s proposed prepayment option, Southern states that:         (a) the prepayment would be applicable on a service agreement basis and not by specific receipt/delivery points, (b) the prepayment option would not apply to specific service agreements and not others, except as requested by the Shipper, (c) the Shipper could specify which contract(s) or packages of capacity it wants to apply prepayment to in its bid(s), (d) the prepayment does not constitute a loan to Southern, and (e) the prepayment provision and creditworthiness provision are separate provisions and this prepayment provision is unrelated to the prepayment that may be required to satisfy a creditworthiness requirement.  Southern states that it sets forth this distinction in the proposed Section 15.5(f).
55. Southern Cities maintains that Southern should be allowed to individually negotiate a prepayment, without an open season.  Southern Cities also stated that if Southern provided informational postings for all prepayment arrangements it would resolve most of the objections to the prepayments. 
56. Constellation Energy Commodities Group, Inc. (Constellation) replied that the Commission should reject Southern Cities’ suggested modification to Southern’s revised proposal.  It argues that any optional prepayment tariff mechanism should allow all interested parties to participate in a transparent open season process designed to give parties the opportunity to take advantage of the prepayment option on a non-discriminatory basis.  Moreover, it asserts that Southern Cities’ suggestion that the open season could be avoided under a prepayment option “if a shipper approaches Southern” is likely to be unworkable in practice.
4. Discussion
57. The Commission finds that Southern’s proposal to permit prepayments for capacity is just and reasonable subject to the following conditions.  Southern’s proposal is limited to giving existing firm shippers an opportunity to prepay the amounts they are already obligated to pay under their existing service agreements.  Southern currently bills all customers on a monthly basis.
  Southern’s proposal would give an existing shipper paying the maximum recourse rate an opportunity to prepay that rate for service during a future period not to exceed the term of its existing contract.  Similarly, Southern’s proposal would give an existing shipper paying either a discounted or negotiated rate
 an opportunity to prepay that rate for service during a future period not to exceed the terms of their contracts.  Thus, Southern’s proposal would not change the rate in a shipper’s underlying service agreement.  It simply alters the payment schedule, with Southern and the shipper agreeing to the amount of upfront, lump sum prepayment by the shipper that is to be considered equivalent to the shipper paying its contract rate under the monthly schedule in Southern’s tariff.
58. However, the Commission’s acceptance of Southern’s proposal is subject to the condition that it file revised tariff language as discussed below.  Under Southern’s proposal, a prepayment is not considered to be either a discount or a negotiated rate.
 Therefore, a prepayment will not transform a maximum rate shipper into a discounted rate shipper, nor will it transform a discounted rate shipper into a negotiated rate shipper.  It follows that, if Southern’s maximum and/or minimum recourse rates are changed pursuant to NGA section 4 or 5 during the period for which a recourse rate shipper has prepaid for service, that shipper’s rates must be adjusted in the same manner as if it had not made the prepayment.  
59. For example, if Southern’s maximum rate increases during the relevant period, it will be entitled to require a maximum rate shipper to pay a monthly surcharge equal to the difference between the new maximum recourse rate and the maximum recourse rate at the time the prepayment was made.  Otherwise, the prepayment would cause that shipper to become a discounted rate shipper, contrary to Southern’s proposal.  Similarly, if Southern’s maximum rate decreases, it must provide a maximum rate shipper a monthly credit equal to the difference between the new maximum rate and the maximum rate in effect at the time of the prepayment.  Otherwise the prepayment would result in the shipper paying a rate in excess of the maximum recourse rate, which is contrary to Commission policy unless the shipper is paying a negotiated rate.  Moreover, if Southern’s maximum rate is in effect subject to refund at any time during the prepayment period and the Commission orders refunds, a maximum rate shipper will be entitled to the same refunds as if it had not made the prepayment.  Similar adjustments must be made in the rates paid by a discounted rate shipper as necessary to ensure that such a shipper’s rates remain within the range established by Southern’s maximum and minimum recourse rates. 
60. Accordingly, the Commission requires Southern to file revised tariff language clarifying that the rates of recourse rate shippers will be subject to the above described adjustments, regardless of any prepayment for service.  If Southern wishes to propose, in addition, an alternative method for it and a recourse rate shipper to agree mutually on an adjustment to that shipper’s prepayment to accomplish the same result, it may do so. 
E. Modification of ROFR Time Frame

1. Background
61. In its March 2, 2009 filing, Southern proposed a special provision governing its ROFR process when it is planning an expansion of its system.  Specifically, Southern proposed to add a new section 20.2 to its GT&C, permitting it to initiate the ROFR process up to thirty-six months in advance of a shipper’s contract expiration in the event that Southern plans to expand its system.  Southern states that in the event that an expansion open season process results in a fully-subscribed construction project as evidenced by signed precedent agreements, the sizing and design of which could be affected by an existing firm shipper’s decision regarding continuation of service.  Therefore, it proposes revised tariff language permitting it to issue a separate notice to proceed with the ROFR process set forth below prior to the commencement of construction of the expansion, if the expansion capacity requirements are not satisfied by a reverse open season giving existing shippers an opportunity to turn back their capacity.  In such cases, Southern proposed to require the shippers with ROFR rights to match the net present value of the expansion project customers’ commitments, but the existing shippers would not be required to pay rates higher than the current maximum lawful rate for the service they hold.
62. In its June 15, 2009 filing Southern, in regard to its ROFR Notice procedures, proposes to align the notice of termination date stated in a shipper's Service Agreement, which is a negotiated “fill-in-the-blank” provision in the Service Agreement, with the ROFR notice date.  Southern states that revising this proposed provision to allow for a later ROFR notice date than the Service Agreement notice date would render the Service Agreement notice agreed to between the parties meaningless because it would allow the shipper a second opportunity to elect to terminate.
63. With regard to the proposed section 20.2 Expansion ROFR procedures, Southern proposes additional language to address the specific terms to be included in the ROFR notice including a requirement that the terms of a Precedent Agreement (PA) be included in the ROFR notice.  Southern proposes to revise its proposed notice period to 45 days to allow shippers to complete necessary modeling in determining whether to terminate or extend applicable service agreements.  Southern also clarifies that an incumbent shipper will get its original ROFR protection back if an expansion project does not go forward or the capacity is not needed. 
64. Southern states that it proposed in its expansion ROFR provision to cap the rate to be matched at the maximum tariff rate applicable to the existing shipper’s service agreement.  Southern proposes also to cap the term that the existing shipper must match at the term specified in the expansion precedent agreement if the rate specified in the precedent agreement is above the applicable maximum tariff rate.  Thus, an existing shipper could retain its capacity by bidding the current maximum rate for a term equal to the term in the PA, even if that bid’s NPV was less than the NPV of the PA.  Southern also clarifies that a Shipper only has to match the rate paid by the Expansion Shipper, even if it is less than the existing maximum rate.  Also, Southern proposes to add a mechanism that ensures that the turnback bids received are prorated to match only the capacity needed for the expansion.
65. Southern asserts that its expansion ROFR provision is consistent with the Commission’s order in Gas Transmission Northwest Corporation.
  In that case, the Commission rejected a proposal to hold one open season for an expansion project and a shipper’s ROFR capacity upon the announcement of a project expansion and a shipper notifying the pipeline of its intent to exercise its ROFR rights.  However, the Commission also stated:
the Commission finds it reasonable and necessary for a pipeline to be able to plan and rationalize its expansion projects.  The Commission finds that if an expansion open season is issued and becomes fully subscribed, GTN may issue a subsequent separate notice prior to construction to its ROFR shippers whose contracts will be expiring in the near future (i.e. 36-months).  This notice might require ROFR shippers to inform GTN of their intention to exercise their right and match up to the maximum historical rate as proposed.  This would allow a pipeline to fully plan and rationalize its pending construction project.

Southern states that its proposed section 20.2 is consistent with this policy.
  
2. Comments
66. PCS opposes Southern’s proposal which it states would compel shippers that have existing firm service agreements that expire within 36 months to elect either (a) to match bids made for proposed expansion capacity or (b) to terminate service at the expiration  of their agreements.  PCS asserts that to require shipper to make such a binding election 36 months before their service agreements expire is unfair.  PCS states that Southern reliance on GTN is misplaced.  PCS argues that, while the Commission in GTN permitted a pipeline to issue a 36-month ROFR notice in the expansion context, it stated that notice would only request shippers “to inform [the pipeline] of their intention to exercise their right and match up to the maximum historical rate as proposed.”
 
67. PCS argues that in GTN the pipeline stated that “the thirty-six month notice simply requires a ROFR shipper to inform the pipeline that it intends to exercise its ROFR” and that “the ROFR shipper is under no obligation at that time to actually exercise its ROFR . . . .”
  PCS argues that because the 36-month ROFR notice discussed in GTN only solicited expressions of shippers’ intent, it provides no support for Southern’s proposal which would compel shippers to make binding, irrevocable ROFR decisions.  PCS argues that Southern’s overbroad and unclear Expansion ROFR should be rejected by the Commission.
68. Constellation and the Georgia Industrial Group (Georgia) add that rehearing requests were never addressed in the GTN proceeding and that the relevant ROFR provision was removed as a result of settlement.  Georgia and Peoples point out that the facts of GTN are different from the facts in the instant proceeding because unlike GTN, Southern has not shown that it faces a history of substantial turnback capacity.
   
69. Alabama Gas argues that a ROFR should occur relatively close to the time that a shipper’s contract would expire, and opposes Southern’s proposed 36-month expansion ROFR.  Alabama Gas argues that if the Commission permits an expansion ROFR, however, a ROFR shipper should be required to bid on its presently contracted for capacity only -- not expansion capacity.  Alabama Gas argues that Southern’s proposal that existing ROFR shippers have to respond to the terms of expansion shippers’ precedence agreements effectively requires ROFR shippers to bid on the expansion capacity.  
70.  SCANA points out that Southern is requesting authority to force existing shippers to make decisions about extending their agreements up to three years in advance of taking service while also compounding the length of an existing contract due to an expansion project.  They argue that many shippers are unable to estimate their needs accurately this far in advance.  Moreover, they argue that the proposal to allow shippers only 45 days to estimate their needs three years in advance of taking service is not workable, and does not recognize the realities of the natural gas marketplace. 
71. Southern Cities argues that Southern has failed to justify its proposal. Specifically, they join Constellation in arguing that Southern has failed to demonstrate that it has experienced any difficulties with the reverse open season procedures set forth in its currently-effective tariff that would justify the undue burden its expansion ROFR proposal would place on shippers.  Southern Cities also argue that Southern’s proposal to require firm shippers to exercise their ROFR rights up to 36-months before their contracts expire does not reflect the current dynamics of the natural gas marketplace.
72. Georgia opposes Southern’s Expansion ROFR proposal and states that it forces shippers to commit to continuing to use the pipeline as their service provider well in advance of their contract termination.  Georgia argues that this is exacerbated when Southern also requires existing shippers to match the contract term agreed to in a precedent agreement.  Moreover, it argues that the overly vague proposal fails to recognize that existing shippers who are likely to remain customers for the remainder of their operations may not be in a position to commit to service three years prior to the termination of their existing contracts.  Georgia argues that three years is a significant time period and that to require a customer to commit to a long-term agreement after only 45 days notice three years prior to the expiration of its current contracts is more than a small burden.

73. Peoples argues that Southern’s proposal for an early ROFR associated with expansion projects distorts the Commission’s policy on ROFRs and is unfair to Southern’s shippers.  Peoples argues that, ROFRs were not intended as a mechanism pursuant to which a pipeline could force a customer to compete with expansion shippers for capacity at a price and for a term that may not reflect the shipper's existing capacity and well before the shipper's contract is due to expire.
74. Municipals
 point out that under Southern’s existing ROFR tariff provision a firm shipper is required to match bids for its capacity in order to extend its firm service contract.  However, it states that Southern proposes to require a shipper under certain circumstances to match the NPV of bids agreed to by an expansion shipper for new capacity and service that is unrelated to the capacity or firm service that the ROFR shipper seeks to extend.  Municipals opposes this.  Municipals states that this requires a shipper to match an expansion shipper’s bid for expansion service that has nothing to do with the value of the shipper's expiring service, in contravention of Commission regulation and precedent that a shipper must be allowed to match bids for its capacity and service and not for capacity and service rights that are outside of its contract.
75. Municipals argues that Southern’s proposal violates Section 284.221(d) of the Commission's regulations that provides that a firm shipper is entitled to continue its transportation arrangement “and will match the longest term and highest rate for its firm service ...,”
 as well as Order No. 636, where the Commission stated that an existing shipper is required to match such factors for its service or its capacity.
  
76. Municipals argue that Southern relies on Order No. 637,
 GTN  and Kern River
 to support its proposal and asserts that these orders provide no support for Southern’s proposal.  First, Municipals assert that Order No. 637 does not support using expansion capacity to measure the value of the expiring ROFR capacity as suggested by Southern.  Municipals asserts that in Order No. 637, the Commission allowed the rate established for expansion capacity to be the limit for the bid that a ROFR shipper must match in certain circumscribed circumstances.
77. Municipals states that in GTN the Commission permitted the pipeline to issue a notice to existing shippers with expiring ROFR contracts so that they could “inform [the pipeline] of their intention to exercise their right and match up to the maximum historical rate as proposed.”
  There is nothing in GTN to suggest that the ROFR shipper must match the rate and contract length of the expansion capacity.  Alabama Gas also argues that in GTN, the Commission rejected a proposal that existing ROFR shippers be required to bid on expansion capacity (i.e., in an open season including the proposed expansion capacity and existing ROFR capacity), explaining that, contrary to the provisions of Order No. 637, requiring that existing ROFR shippers bid on expansion capacity effectively compels them to subsidize the proposed expansion.
  Alabama Gas argues that to require that ROFR shippers match the terms of expansion precedence agreements has substantially the same effect. 
78. Municipals states that Kern River provides no support for Southern’s proposal.  Municipals states that in Kern River the Commission approved a tariff provision that required bidders for unsubscribed existing capacity to match the terms of contracts for pending expansion capacity in order to prevent future overbuilding of capacity.  However, Municipals states that in GTN, the Commission ruled that the Kern River order is inapplicable to ROFR rights for contract extension because of the importance of the ROFR and the special protection it provides to firm shippers.

79. Atlanta also argues that Southern has failed to demonstrate either the need to trump its normal ROFR notice timing when new projects are proposed, particularly given other available options to solicit capacity turnback in connection with a new expansion project, or the reasonableness of the subject proposal.  The proposed ROFR process would conflict with the Commission’s ROFR notice policy and force shippers into competing with expansion shippers well before their own existing contracts have expired and under circumstances that may not reflect fair consideration of competitive conditions. 
3. Reply Comments
80. With regard to its expansion ROFR proposal, Southern argues that GTN supports its proposed 36-month ROFR notice.  It states that unlike the case in GTN, where the proposed tariff change was to combine ROFR capacity and expansion capacity in the same open season, in the instant proceeding Southern has proposed to hold a separate open season for Shippers to exercise their ROFR rights once an expansion is fully subscribed – separate from the expansion open season.
  Southern states that in GTN the Commission supports the process set forth in Southern’s proposal, stating that:

if an expansion open season is issued and becomes fully subscribed, [company] may issue a subsequent separate notice prior to its ROFR Shippers whose contracts will be expiring in the near future (i.e. 36-months).

81. Southern states that all of the requests for rehearing of the GTN order were withdrawn, so it represents valid Commission precedent.  

82. Southern responds to arguments that in GTN the proposal merely requested shippers to state their intentions regarding capacity 36 months in advance of the end of their contracts.  Southern states that the Commission did not state what it meant be a shipper’s intention but argues that a mere intention is not enough to fully plan and rationalize its pending construction project which the Commission stated was what the notice would permit the pipeline to accomplish.

83. Southern states that 36 months is not too early for shippers to make a decision with respect to retaining their capacity, because this time will permit the pipeline to  plan, design, and obtain regulatory approval for a major expansion.  Moreover, allowing the ROFR process to occur at the outset of a project to allow turnback capacity to be incorporated in the design of the project will mitigate concerns raised by landowners and environmental agencies regarding overbuilding. 
84. Southern states that arguments that shippers should not have to match the term bid by the expansion Shipper because the typical term of expansion Shippers is longer than the average term of available capacity being bid on by the general market are, in essence, a request to place a term cap for Southern’s proposed expansion ROFR process.  Southern states that the Commission has found that a term cap is unnecessary for ROFR Shippers.

85. Southern asserts that ROFR rights were intended to strike a balance between the protection of captive Shippers and the requirements of expansion Shippers by providing capacity in a cost effective manner to those who value capacity the most.  Southern states that its goal is to balance the interests of existing Shippers and expansion Shippers by rationalizing capacity and recognizing the role of market forces in determining contract price and term.  Southern states that it will cap the term at the term specified in the expansion precedent agreement regardless of the NPV when the rate specified in the PA is above the applicable maximum tariff rate.  Further, Southern clarifies that an existing Shipper only has to match the lesser of the maximum vintaged rate applicable to the existing Shipper’s service or the rate paid by the expansion Shipper, even if the expansion Shipper’s rate is less than the maximum vintaged rate.
86. Constellation argues that the comments have identified many legal, practical and fairness problems with the Expansion ROFR that undermine any suggestion that Southern has met its burden under Section 4 of the NGA to show that the Expansion ROFR proposal is just and reasonable.  Therefore, Constellation requests that the Commission reject Southern’s Expansion ROFR proposal.  Southern Company Services (Services) asserts that Southern has argued that its proposal might be needed or useful in the future to address possible adverse consequences that have yet to occur.  Services submits that this is inadequate to support forcing premature contract extension decisions under the ROFR mechanism as proposed.
4. Discussion
87. The Commission rejects Southern’s proposed section 20.2 providing special ROFR procedures in the context of an expansion.  The Commission finds that Southern’s proposal is not consistent with the policy guidance in GTN and is unduly discriminatory.  
88. Under the Commission’s policies as discussed in GTN, a pipeline may include in its tariff a provision permitting it to initiate the ROFR process up to 36 months in advance of a contract termination in certain situations involving fully subscribed expansion projects, because such an early ROFR process can help the pipeline to ensure that its proposed expansion project is correctly sized.
  However, the Commission intended that any such early ROFR process be conducted consistent with the generally applicable ROFR process contained in the pipeline’s tariff.  Under that process, once the shipper states that it may wish to exercise its ROFR and extend its contract, the pipeline must hold an open season requesting bids from third parties for the existing shipper’s expiring capacity, and the existing shipper may then match such third party bids for its capacity.  In GTN, the Commission explicitly rejected the pipeline’s proposal to hold one open season for both the ROFR capacity and expansion capacity.  In the instant proceeding, Southern’s proposal to require ROFR shippers with expiring contracts to match the terms from precedent agreements reached in an expansion open season effectively turns the open season for the expansion capacity and the ROFR capacity into a single open season contrary to the Commission’s determination in GTN.
  That is because the existing shippers would have to match bids received in the expansion open season, subject to certain limits, and would have no opportunity to match bids for their expiring capacity submitted in a separate ROFR open season, as required by GTN.
89. Moreover, Southern’s proposal is unduly discriminatory.  It would require shippers with ROFR rights, whose contracts expire during a period an expansion is being planned, to match rates and/or contract terms bid in an expansion open season.  However, shippers with ROFR rights whose contracts expire after the expansion has gone into service would not be subject to any similar requirement to match rates and/or contract terms in the expansion shippers’ contracts.  The Commission recognizes that it may be economically efficient to require ROFR shippers with contracts expiring contemporaneous with an expansion to meet expansion project prices.
  However, that is equally true with respect to ROFR shippers whose contracts expire after an expansion.  The Commission has stated that the ROFR is a valuable right designed “to protect captive long-term customers from the pipelines’ exercise of monopoly power.”
  As such, the effectiveness and price of this right should not turn on the pipeline’s timing of its expansion projects.  Therefore, the Commission finds that it is unduly discriminatory to single out shippers that have contracts that expire during the planning stage of an expansion project and require them to meet prices or terms related to the expansion project while permitting other contracts that expire at later dates to meet only traditional ROFR price matching requirements. 
90. If the pipeline desires to subject shippers with ROFR and expiring contracts to the price signals provided by the bidding for expansion capacity, it should avail itself of the Commission’s ROFR expansion pricing policies set forth in Order No. 637-A and the 1999 Certificate Policy Statement.

The Commission orders:

(A) 
The Commission accepts and rejects the language set forth on the proposed tariff sheets as discussed modified above.     

(B) 
Southern is directed to file actual tariff sheets containing the accepted language within 30 days of the issuance of this order.

By the Commission.

( S E A L )

Kimberly D. Bose,

Secretary.

� Southern Natural Gas Co., 127 FERC ¶ 61,003 (2009) (April 1, 2009 Order).


� The Commission approved this settlement on July 13, 2005, by an unpublished Letter Order in Docket No. RP04-523-000 (2005 Settlement).


� Southern states that the pro forma tariff sheets it filed in response to the concerns raised by its shippers during and after the technical conference are: 


Pro Forma Sheet No. 45


Pro Forma Sheet No. 45A


Pro Forma Sheet No. 101B


Pro Forma Sheet No. l13A


Pro Forma Sheet No. 146


Pro Forma Sheet No. 147


Pro Forma Sheet No. 148


Pro Forma Sheet No. 161


Pro Forma Sheet No. 162


 


� In both cases, the following four conditions must be satisfied:  (1) the facilities must not adversely affect Southern’s operations, (2) service to Southern’s customers must not be diminished, (3) the facilities must not cause Southern to be in violation of any applicable environmental and other regulations, and (4) the interconnection facilities must not cause Southern to violate any contractual obligations, such as right of way agreements.


� Pursuant to section 6(c)1 of  Rate Schedule FT the cost of service is defined as:





 (1) a return on all costs associated with the construction of the      facilities, including overhead and taxes; (2) incremental operating and maintenance expenses; (3) depreciation and amortization of expenses; and (4) incremental tax expenses.





� Peoples also argues that, it is unclear whether Southern is proposing that the capital cost of the facilities to be constructed or modified must be less than the O&M cost of replacing, repairing, or operating the facilities.  For comparative purposes, Peoples argues that Southern should compare the cost of service related to new facilities with the O&M costs associated with repair, replacement, or operation of existing facilities.  Peoples Comments at p.4. 





� Apache Corporation; ExxonMobil Gas & Power Marketing Company, a division of Exxon Mobil Corporation; Chevron U.S.A. Inc.; Shell Exploration and Production Company (Indicated Producers).


� City of Tallahassee, Florida, and the Cities of Cordele, Cartersville, La Grange, and Tallapoosa, Georgia (Southern Cities).


� In its Reply Comments, Constellation supports these contentions.  


� South Carolina Electric & Gas Company and SCANA Energy Marketing,Inc. (SCANA).


� 18 C.F.R. § 284.13 (2009). 


� See e.g., Rate Schedule FT, 10th Revised Sheet No. 37. 


� The Commission found that the fundamental distinction between discounted rates and negotiated rates is that discounted rates must remain within the range established by the pipeline’s maximum and minimum tariff recourse rates and must reflect the same rate design as the tariff rates, but negotiated rates are not subject to either of those restrictions.  Northern Natural Gas Co., 105 FERC ¶ 61,299 (2003).


� Section 15.5(b) of Southern’s proposed tariff language provides “For purposes of billing and future rate case billing determinants, such prepayment shall not be considered a discount or negotiated rate.”


� Gas Transmission Northwest Corp., 117 FERC ¶ 61,315, at P 55 (2006) (GTN).


� Southern also proposed to revise section 20.1 of its GT&C to specify the earliest date it could initiate its ordinary ROFR process.  Under its original proposal, that date would be the same date set forth in the shipper’s service agreement as to when it could give notice that it desires to terminate the service agreement at the end of its primary term.  (Exhibit B of Southern’s pro forma service agreement contains a blank in which the parties may fill in the notice of termination date they have agreed to).  Constellation and Atlanta protested this proposal, arguing that the proposal should include a default provision that if the parties cannot agree, the earliest that Southern may initiate a ROFR is 12 months prior to the expiration date of the shipper’s firm service agreement.  In its Reply Comments, Southern has agreed to include the requested default provision.  Given this agreement by Southern, the Commission finds that the proposed tariff provision is just and reasonable, subject to the condition that Southern file tariff sheets containing the revised language within 30 days of the issuance of this order.


� GTN, 117 FERC ¶ 61,315.


� Id. at P 52.


� Id. at P 68-70, 76. 


� Alabama Municipal Distributors Group (Boaz Gas Board; Brookside Gas System; City of Childersburg; Water Works & Gas Board, City of Cordova; Cullman-Jefferson Counties Gas District; DeKalb-Cherokee Counties Gas District; Gas Board of the Town of Dora; Fultondale Water & Gas Board; Utilities Board, Town of Gordo; Huntsville Utilities; City of Jacksonville; Marshall County Gas District; Northwest Alabama Gas District; Utilities Board of the City of Oneonta; Pickens County Natural Gas District; Piedmont Water and Gas Board; Scottsboro Water, Sewer and Gas Board; The Southeast Alabama Gas District; Gas Board of the Town of Sumiton; Utilities Board, City of Sylacauga; and Wilcox County Gas District, Alabama), the Austell Gas System, the Municipal Gas Authority of Georgia and the Southeast Alabama Gas District (Municipals).


� Municipals Comments at p. 5, citing 18 C.F.R. § 284.221(2009).


� Id. citing Order No. 636, FERC Stats. & Regs. ¶ 30,939, at 30,449-450 (1992). 


� Id. at p. 9, citing Order No. 637, FERC Stats. & Regs. ¶ 31,091, and Order No. 637-A, FERC Stats. & Regs. ¶ 31,099 (2000). 





� Id. citing Kern River Gas Transmission Co., 105 FERC ¶ 61,114 (2003).


� Municipals Comments at p. 10, citing GTN, 117 FERC ¶ 61,315, at P 55.


� Alabama Gas Comments at p. 4.


� Municipals Comments at 12, citing GTN, 117 FERC ¶ 61,315, at P 53. 


� Southern Reply Comment at 27, citing GTN, 117 FERC ¶ 61,315, at P 55.  


� Id.


� Id. 


� Southern Reply Comments at p. 30, citing Regulation of Short-Term Natural Gas Transportation Services, and Regulation of Interstate Natural Gas Transportation Services, 101 FERC ¶ 61,127, at 61,522 (2002), aff'd, 106 FEC ¶ 61,088 (2004), aff’d, Am. Gas Ass’n v. FERC, 428 F.3d 255 (D.C. Cir. 2005). 





� GTN, 117 FERC ¶ 61,315, at P 55.


� Id. at P 54.


� See Order No. 637, FERC Stats. & Regs. ¶ 31,091, at 31,336; Order No. 637-A, FERC Stats. & Regs. ¶ 31,099, at 31,635-41.  See also Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 (1999), clarified, 90 FERC ¶ 61,128, order on reh’g, 92 FERC ¶ 61,094 (2000).





� Order No. 637, FERC Stats. & Regs. ¶ 31,091, at 31,336.


� See Id.; Order No. 637-A, FERC Stats. & Regs. ¶ 31,099, at 31,635-41.  See also Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 (1999), clarified, 90 FERC ¶ 61,128, order on reh’g, 92 FERC ¶ 61,094 (2000) where the Commission stated:





[A]nother instance where a form of rolling in would be appropriate is where a pipeline has vintages of capacity and thus charges shippers different prices for the same service under incremental pricing, and some customers have the right of first refusal (ROFR) to renew their expiring contracts.  Those customers could be allowed to exercise a ROFR at their original contract rate except when the incremental capacity is fully subscribed and there are competing bids for the existing customer capacity.  In that case, the existing customer could be required to match the highest competing bid up to a maximum rate which could be either an incremental rate or a “rolled-up rate” in which costs for expansions are accumulated to yield an average expansion rate.  88 FERC at 61,746-47.  





In addition, in order to charge a higher rate than the previous maximum rate, the pipeline must have in place an approved mechanism for reallocating costs between the historic and incremental rates so all rates remain within the pipeline’s cost of service.  Order No. 627-A, FERC Stats. & Regs. ¶ 31,099, at 61,641.





