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125 FERC ¶ 61,179
UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Joseph T. Kelliher, Chairman;

                                        Suedeen G. Kelly, Marc Spitzer,

                                        Philip D. Moeller, and Jon Wellinghoff.
	Powerex Corp.

NorthWestern Corporation 
	Docket Nos.
	ER08-1525-000

ER08-1528-000


ORDER CONDITIONALLY ACCEPTING AGREEMENT FOR REGULATING RESERVE SERVICES

(Issued November 14, 2008)

1. On September 12, 2008, pursuant to section 205 of the Federal Power Act (FPA),
 NorthWestern Corporation (NorthWestern) and Powerex Corp. (Powerex) separately submitted for filing an executed agreement for Regulating Reserve Services (Agreement) between NorthWestern and Powerex Corp.  Under the Agreement, Powerex will supply Regulating Reserve Services, an ancillary service, to NorthWestern at negotiated rates commencing January 1, 2009.  In addition, NorthWestern will return Balancing Energy to Powerex and will financially settle the net energy that results from the purchases of Regulating Reserve Services and sales of Balancing Energy.
2. NorthWestern requests that the Commission accept the Agreement as NorthWestern FERC Rate Schedule No. 261 (MT).  Powerex requests a limited waiver of Section 1 of its market-based rate tariff.
  That section prohibits Powerex from making sales of ancillary services at market-based rates to public utilities that are purchasing such services to satisfy their own Open Access Transmission Tariff (OATT) requirements to offer ancillary services to their customers.  For the reasons discussed below, we will conditionally accept the Agreement, to become effective January 1, 2009, and grant limited waiver of Section 1 of Powerex’s Rate Schedule No. 1.
I. Background

3. NorthWestern owns and operates electric and natural gas transmission and distribution facilities located primarily in Montana and South Dakota.  The instant filing concerns NorthWestern’s Montana electric transmission system, consisting of over 7,000 miles of transmission lines and associated terminal facilities.  In Montana, NorthWestern provides open access transmission service, but owns no rate-based generation.  Accordingly, NorthWestern relies on contracts with third parties for the energy and capacity needed to provide the ancillary services it is required to offer under its Montana OATT (Tariff).
  
4. Currently, Northwestern is authorized to purchase Regulating Reserve Services from third parties under one-year contracts that expire on December 31, 2008.  In anticipation of the expiration these contracts, on November 8, 2007, NorthWestern issued a request for proposals (RFP) seeking offers for Regulating Reserve Services beginning no later than January 1, 2009, for any term, but stating a preference for minimum terms of one to two years.  NorthWestern solicited proposals from over 75 potential suppliers.
  NorthWestern represents that three responding offers satisfied its requirements and the timelines sought in the RFP.  This order addresses Powerex’s offer.
  The Agreement is similar to a 2007 agreement between NorthWestern and Powerex.  That agreement also arose through a competitive solicitation and is one of the contracts set to expire on December 31, 2008.
5. Powerex is a wholly-owned marketing subsidiary of the British Columbia Hydro and Power Authority (BC Hydro), a provincial Crown Corporation owned by the Government of British Columbia.  Powerex sells power at wholesale in the United States from a portfolio of resources, including capability from BC Hydro system resources, the Canadian Entitlement made available under the Columbia River Treaty, and power acquired from other sellers within the United States and Canada.  Powerex is authorized by the Commission to make wholesale energy, capacity, and ancillary service sales in the United States at market-based rates.
  Under Section 1 of its Rate Schedule No. 1, Powerex is authorized to make market-based rates sales of ancillary services within certain organized markets and also bilaterally.  
6. The Commission’s regulations require transmission providers such as NorthWestern to offer to provide ancillary services such as Regulation and Frequency Response Service (Schedule 3 Service) under the Tariff to eligible transmission customers that serve load within the transmission providers’ balancing authority areas.  NorthWestern’s regulating requirement in its balancing authority area is 85 MW.  NorthWestern uses the Regulating Reserve Services procured under the Agreement to provide uninterrupted service under Schedule 3 of its Tariff, and to maintain reliability within its balancing authority area, consistent with North American Electric Reliability Council (NERC) and WECC requirements.  NorthWestern is authorized to pass through the cost of Regulating Reserve Services to eligible transmission customers under the Tariff.
  

The NorthWestern/Powerex Agreement

7. Under the Agreement, Powerex will supply Regulating Reserve Services to NorthWestern at negotiated rates.  Regulating Reserve Services are the capacity and energy necessary to respond instantaneously to moment-to-moment changes in load on the NorthWestern system, together with the firm transmission needed to connect load with the Regulating Reserve resource.  The Agreement contemplates that Powerex will supply (i) 40 MW of Regulating Reserve Services from January 1, 2009, through      April 30, 2009, (ii) 50 MW from April 30, 2009, through July 15, 2009, (iii) 40 MW from July 15, 2009, through April 30, 2010, (iv) 50 MW from April 30, 2010, through July 15, 2010, and (v) 40 MW from July 15, 2010, through January 6, 2011.  Powerex’s obligation to deliver the contract quantities are subject to its ability to secure sufficient firm transmission capacity from British Columbia Transmission Corporation (BCTC) and the Bonneville Power Administration (BPA) to permit it to deliver Regulating Reserve Services to NorthWestern.  Under the Agreement, Powerex will dynamically schedule generating capacity into the NorthWestern balancing authority area to provide Regulating Reserve Services.  Powerex will provide base capacity to supply Regulating Reserve Services to NorthWestern during the primary term of the Agreement at a price of $8.90/kW-month, plus the cost of transmission and ancillary services across the BCTC and BPA systems, with the total cost of capacity and transmission capped at $15/kW-month.  
8. In addition, the Agreement requires that NorthWestern return Balancing Energy to Powerex.  Regulating Reserve Services must be provided using firm transmission service between the respective balancing authority areas.  Under the terms of the Agreement, this service will be provided in the west-to-east direction over BPA's transmission system to NorthWestern’s system, subject to available transmission capacity.  BPA’s system is interconnected with NorthWestern’s system at multiple locations.  As a result, in order to be able to regulate both up and down with this service, NorthWestern will typically operate the system, and thus the Regulating Reserve Services, around a “set point” of approximately half of the total Regulating Reserve Capacity (i.e., for 40 MW of Regulating Reserve Capacity the “set point” is 20 MW and the Regulating Reserve Energy ranges between 0 MW to 40 MW).  Every hour, Powerex will use its eastbound firm transmission service to deliver Regulating Reserve energy and capacity to NorthWestern, while NorthWestern will use westbound, non-firm transmission service to deliver balancing energy back to Powerex.  It is anticipated that the Regulating Reserve Services energy and the Balancing Energy, over time, will tend to net to zero.  Any remaining amount of energy after the netting will be settled at the Dow Jones Mid-Columbia Daily Firm On Peak and Off-Peak Index (Mid-C Index).  The use of (1) a unidirectional Regulating Reserve Service, (2) the netting of energy to zero, and (3) the Mid-C Index to settle energy transactions contemplated in the Agreement is the same approach the Commission has previously accepted under similar agreements between NorthWestern and third parties to purchase Regulating Reserve Services.

9. The Agreement contemplates that NorthWestern and Powerex may mutually agree to increase the quantity of Regulating Reserve Services that Powerex will provide, and NorthWestern, if it determines that it requires additional regulating reserves, will purchase such service in additional blocks with prices varying by season and quantity between $8.90/kW-month and $12.90/kW-month.  Powerex’s obligation to provide any additional quantities of Regulating Reserve Services remains contingent upon the availability of firm transmission service on the BCTC and BPA systems.
10. The Agreement, at section 2.2, states that absent the agreement of the Parties to a proposed change, “the standard of review for changes to this Agreement whether proposed by a Party, a third-party or FERC acting sua sponte, shall be the ‘public interest’ standard of review.”

11. The Agreement is for a term of approximately two years ending on January 6, 2011.  Although Powerex is not obligated to provide service beyond January 6, 2011, the Agreement provides that the parties may mutually agree to an extension not to exceed January 31, 2012.
12. The Agreement differs from the 2007 agreement between NorthWestern and Powerex in the following respects:  the base quantity of capacity under contract is slightly less; the price is slightly less; and the Agreement provides for the possibility that the parties will agree to increase the quantity under contract, subject to available transmission capacity, at rates varying from the base contract price of $8.90/kW-month, but increasing to $12.90/kW month for certain blocks of capacity and time periods.  The price index for settling balancing energy between the parties remains the same, as do other material terms and conditions of the contract. 
13. NorthWestern asserts that its purchase of Regulating Reserve Services from Powerex under the Agreement is on just and reasonable terms and conditions.  NorthWestern states that its RFP was a reasonable method to ensure that it procured Regulating Reserve Services on reasonable terms and conditions.  NorthWestern hired an independent evaluator to review the RFP.  That independent evaluator conducted a review in light of guidance provided by the Commission in the Edgar
 and Allegheny
 decisions.  NorthWestern states that although the Commission has applied these guidelines to evaluate the reasonableness of utility purchases of energy products from their affiliates to guard against cross-subsidy concerns, the independent evaluator believes that these orders generally provide useful guidance for evaluating NorthWestern’s RFP here and concludes that NorthWestern’s RFP satisfies the Edgar 
and Allegheny requirements.
  In particular, all relevant information was released to all potential bidders, NorthWestern cast a broad net in soliciting bids across the West, did not limit participation, none of the bidders were NorthWestern affiliates, and all aspects of the RFP were widely publicized.  The independent evaluator concludes that the product definitions were clear and non-discriminatory.  The independent evaluator further represents that: bids were calculated under clearly specified price and non-price criteria which identified the relative importance and discount factor to be applied to each; standardized bid evaluation criteria were applied equally to all bids and bidders; and the bids were evaluated by the independent evaluator.

14. NorthWestern requests that the Commission accept the Agreement for filing as NorthWestern FERC Rate Schedule No. 261 (MT), effective on January 1, 2009 and that the Commission grant NorthWestern such waivers as may be required to permit NorthWestern to use the Regulating Reserve Services to meet its obligation to offer such service pursuant to Schedule 3 (Regulation and Frequency Response Service) of its Tariff. 

15. Powerex requests limited waiver of section 1 of its Rate Schedule No. 1 in order to make Regulating Reserve Services available to NorthWestern at market-based rates, subject to the terms and conditions of the Agreement.  Section 1 prohibits Powerex from making market-based rate sales of ancillary services to public utilities that are obtaining such services to fulfill their own OATT requirements to provide ancillary services to their customers.  In Avista, the Commission prohibited market-based rate sales of ancillary services by a third-party supplier to a public utility who is purchasing such services to satisfy its tariff requirements, but stated that the Commission was open to considering requests for market-based rate authorization to make such ancillary sales on a case-by-case basis.

16. Powerex asserts that the Commission’s findings and analysis when it accepted the 2007 agreement between NorthWestern and Powerex are equally applicable to the Agreement, and that in last year’s proceeding the Commission agreed that Powerex’s sale to NorthWestern did not raise any market power concerns.  Powerex states that as part of the past analysis, the Commission found that:  (1) Powerex’s presence in the NorthWestern control area is pro-competitive; (2) other suppliers between Powerex and NorthWestern could have supplied NorthWestern’s Regulating Reserve needs because the prevailing transmission flows are from east to west from the NorthWestern transmission system; (3) Powerex does not own any generating capacity in the United States, and only controls a very small market share of uncommitted generation in NorthWestern’s balancing authority area; and (4) Powerex presented no other market power concerns and did not erect other barriers to entry.
 

17. Powerex represents that its only generation presence in the NorthWestern balancing authority area is a contract for the output of a 103 MW baseload plant that the Commission has previously observed “is coal-fired and thus, as discussed in NorthWestern’s answer regarding the use of a coal plant, not capable of providing the Regulating Reserve Services needed by NorthWestern.”
  Powerex explains that the resources it will use to supply Regulating Reserve Services under the Agreement are located neither in the NorthWestern balancing authority area nor in a first-tier interconnected region, but in British Columbia, Canada.  
18. Powerex retained a consultant to determine whether Powerex’s provision of Regulating Reserve Services under the Agreement presented any market power concerns.  The consultant’s report,
 included as part of Powerex’s filing, concludes that Powerex lacks market power in its supply of Regulating Reserve Services under the Agreement.  This analysis compares Powerex’s market share only to the available uncommitted generating capacity in the balancing authority areas that are first-tier to NorthWestern balancing authority area, thereby conservatively excluding resources located more than one control area away from the NorthWestern balancing authority area.
  The consultant represents that Powerex’s market share for potential supply of Regulating Reserve Services ranges from three to at most eight percent of available supplies, below the Commission’s 20 percent threshold for a preliminary determination that a seller may have generation market power. 
19. Powerex concludes that good cause exists to grant the requested waiver.  It asserts that the facts, circumstances and conclusions that served as the basis for the Commission's approval of the 2007 agreement between NorthWestern and Powerex and grant of limited waiver to Powerex are equally applicable to the proposed Agreement.  It adds that the Agreement does not present any of the market power concerns articulated by the Commission when it imposed conditions on the sale of ancillary services by market-based rate sellers.  Powerex also asserts that the Agreement will enable NorthWestern to obtain the services that it is required to procure for reliability purposes and to provide under its Tariff to its customers, and is otherwise consistent with the Commission’s stated objective of encouraging competitive ancillary service markets.

II. Notice of Filing and Responsive Pleadings

20. Notice of NorthWestern’s filing was published in the Federal Register
 with interventions and protests due on or before October 3, 2008.  None was filed.
21. Notice of Powerex’s filing was published in the Federal Register
 with interventions and protests due on or before October 3, 2008.  None was filed.

III. Discussion

22. The Agreement appears to be just and reasonable, and has not been shown to be unjust, unreasonable, unduly discriminatory or preferential, or otherwise unlawful.  Therefore, we conditionally accept the Agreement for filing to become effective     January 1, 2009, as requested,
 and grant Powerex’s request for limited waiver of section 1 of its Rate Schedule No. 1 in order to allow Powerex to provide Regulating Reserve Services pursuant to the terms of the Agreement.
  
23. Based on the representations of NorthWestern and Powerex, the Commission finds that the Agreement is unlikely to result in the exercise of market power in the Regulating Reserve Services market in the NorthWestern balancing authority area.  In addition, based on the representations of NorthWestern and the independent evaluator, we agree that potential suppliers were not excluded from the process.
24. In light of Maine Pub. Util. Comm’n v. FERC, 520 F.3d 464, 477-78 (D.C. Cir. 2008), the Commission may not accept the standard of review as currently written with regard to third parties in this Agreement.  As such, the standard of review provision in the Agreement is accepted conditioned on NorthWestern revising the standard of review applicable to third parties consistent with the Commission’s decision in Duke Energy Carolinas, LLC, 123 FERC ¶ 61,201, at P 10 & n.10 (2008).  NorthWestern should, within thirty days of the date of this order, file a revised standard of review provision consistent with this precedent. 
The Commission orders:
(A)  The Agreement is hereby conditionally accepted for filing, to become effective January 1, 2009, as discussed in the body of this order.

(B)  NorthWestern is directed to file a revised standard of review provision, within thirty days of the date of this order, as discussed in the body of this order.

By the Commission.
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Kimberly D. Bose,

Secretary.
� 16 U.S.C. § 824d (2006).


� Powerex Corp., Third Revised Rate Schedule No. 1, at Original Sheet Nos. 1-2 (effective Sept. 18, 2007).


� NorthWestern maintains a separate OATT for South Dakota.


� Potential suppliers included:  (1) generators within NorthWestern’s balancing authority; (2) all transmission providers, balancing authorities and their associated generators connected to NorthWestern’s Montana transmission system; (3) the Bonneville Power Administration (BPA); (4) the Western Area Power Administration, (5) generators on the Mid-Columbia system; (6) various power marketers; (7) the remaining members of the Northwest Power Pool; and (8) other members of the Western Electricity Coordinating Council (WECC).


� Authorizations similar to those requested here are also sought by NorthWestern in Docket Nos. ER08-1529-000 and ER08-1532-000 and by Avista in Docket No. ER08-1537-000.


� See British Columbia Power Exchange Corp., 80 FERC ¶ 61,343 (1997); British Columbia Power Exchange Corp., Docket No. ER97-4024-012 (Sept. 12, 2000) (unpublished letter order); Powerex Corp., Docket No. ER01-48-002 (Oct. 30, 2003) (unpublished letter order); Powerex Corp., Docket No. ER01-48-007 (July 26, 2007) (unpublished letter order). 


� NorthWestern September 12 Filing at 8-9, n. 21, citing NorthWestern Corp.,   122 FERC ¶ 61,120 (2008); NorthWestern Corp., 125 FERC ¶ 61,066 (2008).


� NorthWestern September 2 Filing, at 8 n.19, citing NorthWestern Corp.,         121 FERC ¶ 61,204 (2007); Avista Corp., 121 FERC ¶ 61,277 (2007); Idaho Power, Docket No. ER05-70-000 (Dec. 14, 2004) (unpublished letter order).


� See Boston Edison Co. Re: Edgar Electric Energy Co., 55 FERC ¶ 61,382, at 62,167-69 (1991) (Edgar).


� Allegheny Energy Supply Co., 108 FERC ¶ 61,082 (2004) (Allegheny).


� In Allegheny, the Commission stated that the following four guidelines help determine if a competitive solicitation process satisfies the principle that no affiliate should receive undue preference during any stage of an RFP:  (1) Transparency:  the competitive solicitation process should be open and fair; (2) Definition:  the product or products sought through the competitive solicitation should be precisely defined; (3) Evaluation:  evaluation criteria should be standardized and applied equally to all bids and bidders; and (4) Oversight:  an independent third-party should design the solicitation, administer bidding, and evaluate bids prior to the company’s selection.


� NorthWestern September 12 Filing at 11.


� Avista Corp., 87 FERC ¶ 61,223, at 61,883, n.12 (1999), order on reh’g,           89 FERC ¶ 61,136 (1999) (Avista).


� Powerex September 12 Filing at 7, citing NorthWestern Corp., 121 FERC           ¶ 61,204, at P 26-28 (2007).


� NorthWestern Corp. and Powerex Corp., 121 FERC ¶ 61,204, at P 26 (2007).


� Because Powerex seeks a limited, rather than blanket, waiver, the consultant confines the review to the type and quantity of service specified by NorthWestern’s RFP.  The analysis is a hybrid of the Commission’s market power screens used to evaluate requests for blanket market-based rate authorizations.  In particular, the consultant compares the requirement sought (60 MW) to the uncommitted capacity of NorthWestern’s first-tier market that is capable of supplying Regulating Reserve Services in each seasonal market.  See NorthWestern September 12 Filing, Attachment B at 1, 9 (Opatrny Report).


� See NorthWestern September 12 Filing, Attachment B at 5 (Opatrny Report).


� 73 Fed. Reg. 55,067 (2008).


� 73 Fed. Reg. 55,069 (2008).


� NorthWestern Corporation, Rate Schedule FERC No. 261 (MT), Original Sheet Nos. 1-21.


� Limited waiver is granted from January 1, 2009 through January 6, 2011, or through January 31, 2012 if the parties mutually agree to extend the term.





