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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Joseph T. Kelliher, Chairman;

                                        Suedeen G. Kelly, Marc Spitzer,

                                        Philip D. Moeller, and Jon Wellinghoff.
	R.E. Ginna Nuclear Power Plant, LLC

v.

Rochester Gas and Electric Corporation
	Docket No.
	EL07-77-000


ORDER APPROVING UNCONTESTED SETTLEMENT
(Issued October 2, 2008)

1. On July 14, 2008, R.E. Ginna Nuclear Power Plant, LLC (Ginna) and Rochester Gas and Electric Corporation (RG&E) jointly filed a Stipulation and Agreement (Settlement Agreement) in Docket No. EL07-77-000.  The Settlement Agreement resolves all of the issues in this proceeding.

2. On June 25, 2007, Ginna filed a complaint against RG&E alleging that RG&E failed to comply with the parties’ Interconnection Agreement, as amended.
  In its complaint, Ginna argued that RG&E violated Appendix H of the Interconnection Agreement and the filed rate doctrine when, on two occasions, RG&E required Ginna to downpower, i.e., reduce its output, below 590 MW during the planned maintenance of a single transmission line interconnecting the Ginna plant and the RG&E transmission system.  Ginna requested that the Commission order RG&E to comply with the Interconnection Agreement, compensate Ginna for its opportunity costs incurred due to the output reduction during the planned maintenance and refrain in the future from mandating that Ginna reduce its output during system upgrades.
3. In its answer to Ginna’s complaint, filed on August 20, 2007, RG&E argued that requiring Ginna to reduce its output during the upgrading of one transmission line did not violate the Interconnection Agreement, and therefore, RG&E should not be responsible for any costs Ginna incurred during that period.  
4. On October 24, 2007, the Commission issued an order establishing hearing and settlement judge procedures and setting a June 25, 2007 refund effective date.  The Settlement Judge convened Settlement Conferences on November 29, 2007, December 12, 2007, and April 2, 2008, resulting in the instant Settlement Agreement. 
5. On August 4, 2008, Commission Trial Staff filed comments in support of the Settlement Agreement.  No other comments were filed.  On August 11, 2008, the Settlement Judge certified the Settlement Agreement to the Commission as an uncontested settlement. 

6. Under the Settlement Agreement, RG&E agrees to construct certain transmission upgrades within certain specified timelines.  The parties agree that these projects are required for RG&E’s system operation and that the projects’ estimated costs are reasonable and appropriate.  The parties also agree that if, during construction and for other than an emergency condition, RG&E requires Ginna to reduce its output more than twice or for more than a cumulative 8,000 megawatt-hours, RG&E shall pay Ginna for the outages the amounts set forth in Article III, section 4(b) of the Settlement Agreement.  RG&E and Ginna have agreed to revise these amounts should the construction period last more than three years from the effective date of the Settlement Agreement.  Should RG&E and Ginna fail to agree on the revised amounts, each party reserves the right to file with FERC a proposed amendment to Article III, section 4(b) of the Settlement Agreement, which shall be considered under the just and reasonable standard of      section 205 of the Federal Power Act.  

7. Pursuant to Article III, sections 4(b) and 6 of the Settlement Agreement, RG&E and Ginna may unilaterally file to amend Article III, section 4(b) of the Settlement Agreement, governing compensation for output reductions during the upgrades' construction, pursuant to the just and reasonable standard of section 205 of the Federal Power Act.  However, for all other modifications of the Settlement Agreement, the settling parties agree to be bound to the public interest standard.  Pursuant to section I(e) of the explanatory statement accompanying the Settlement Agreement, the standard of review that will govern modifications to the Settlement Agreement by the Commission, acting sua sponte, or by non-parties to the Settlement Agreement, pursuant to a complaint filed under section 206 of the Federal Power Act, is the just and reasonable standard. 
8. The Settlement Agreement is fair, reasonable, and in the public interest and is hereby approved.  The Commission’s acceptance of this settlement does not constitute approval of, or precedent regarding, any principle or issue in this proceeding.  The Commission retains the right to investigate the rates, terms, and conditions under the just and reasonable and not unduly discriminatory or preferential standard of section 206 of the Federal Power Act, 16 U.S.C. § 824e (2006).

9. The Settlement Agreement, having been approved, resolves all issues in Docket No. EL07-77-000 and accordingly, Docket No. EL07-77-000 is terminated. 

By the Commission.  Commissioner Moeller concurring in part with a separate statement.
( S E A L )

Nathaniel J. Davis, Sr.,

Deputy Secretary.
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   Docket No. EL07-77-000

v.

Rochester Gas and Electric Corp.
(Issued October 2, 2008)

MOELLER, Commissioner concurring in part:

While the Settlement Agreement does not state the applicable standard of review for modifications by the Commission acting sua sponte, or by non-parties, the Explanatory Statement clearly indicates that changes to the Settlement Agreement shall be subject to the “just and reasonable” standard.  

I remind parties that the standard of review they intend to apply to changes to the Settlement Agreement must match the standard set forth in the Explanatory Statement.  An Explanatory Statement does not control the terms of a Settlement Agreement and in the event of a conflict, I will rely on the terms of the Settlement Agreement, not the Explanatory Statement, in determining the applicable standard of review.

 
      _______________________

                                                                                  Philip D. Moeller
                                                                                    Commissioner
� The Interconnection Agreement, dated November 24, 2003, was accepted by the Commission in an unpublished letter order in Docket No. ER04-395-000.  Subsequently, the Interconnection Agreement was amended three times.  The second amendment, which is germane to the complaint, was accepted by the Commission on November 16, 2006.





