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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Joseph T. Kelliher, Chairman;  



                  Nora Mead Brownell, and Suedeen G. Kelly.

	Northern Natural Gas Company
	Docket No.
	RP05-297-001


ORDER ON REHEARING
(Issued November 1, 2005)
1. On June 27, 2002, several parties
 filed requests for rehearing of the Commission’s May 27, 2005 Order in the captioned docket.
  The May 27, 2005 Order accepted certain non-conforming contract amendments filed by Northern Natural Gas Company (Northern) concerning its existing service agreements with Metropolitan Utilities District (MUD).  As discussed below, the Commission denies the requests for rehearing of its May 27, 2005 Order.


Background

2. MUD is a local distribution company (LDC) serving the Omaha, Nebraska metropolitan area.  MUD currently has service agreements with Northern for firm transportation under Rate Schedule TF and firm storage under Rate Schedule FDD.  These agreements expire on October 31, 2006 and May 31, 2006, respectively.  In its April 27, 2005 filing, Northern stated that MUD had issued a Request for Proposal (RFP) to serve “existing load and growth options” after the expiration of its existing contracts with Northern. Northern asserted that MUD’s RFP also contemplated a new expansion by a nearby interstate pipeline that would bypass and compete with Northern in the Omaha metropolitan area.  Northern stated that it entered into negotiations with MUD and reached an agreement whereby MUD agreed to amend its existing Rate Schedule TF and Rate Schedule FDD service agreements to extend their terms.  Because the amended agreements included material deviations from Northern’s form of service agreement, Northern filed them for the Commission’s approval.
3. On May 27, 2005, the Commission accepted the non-conforming amendments, subject to certain conditions, to become effective May 30, 2005.  The Commission found that the option presented to MUD to obtain full service requirements if it agreed not to bypass Northern’s system, and the provision which granted MUD an option to increase its contract demand for firm transportation service at stated intervals were consistent with previous Northern agreements with another customer (CenterPoint Energy Minnesota Gas).
  The Commission also found that the MUD agreements conform to the provisions of Northern’s recently approved tariff amendments which offer a full requirements and load growth option as generally available provisions of Rate Schedules TF and TFX.

4. The Commission also approved a provision which permitted MUD to participate in a ROFR bidding process or expansion open season to obtain additional FDD capacity and would provide MUD with service under Rate Schedule PDD, a “preferred” interruptible deferred delivery service, if MUD was unable to obtain all the FDD capacity it needed.  In addition, the Commission approved the Rate Schedule TF and FDD “renegotiation” provisions stating that the Commission had recently approved similar provisions.

5. The Commission also responded to protests alleging that Northern had failed to post the capacity for competitive bidding and that shippers who do not receive the proposed discounts will ultimately subsidize MUD through a future discount adjustment.  The Commission stated that it recently issued an order addressing like  arguments in a similar Northern proceeding in Docket No. RP05-181-000, Northern Natural Gas Company, 110 FERC ¶ 61,321 (2005) and therefore, the Commission rejected the protests and accepted Northern’s proposal. 


Requests for Rehearing

6. The arguments raised on rehearing by Aquila, Cornerstone, and Distributors center primarily on whether Northern’s filing requires further investigation and whether Northern must post the capacity associated with the extended contracts for competitive bidding in one form or another.  As discussed below, the Commission finds that no further proceedings are necessary to develop issues related to the subject contracts and that it was not necessary for Northern to post the capacity associated with the subject contracts.     


Effects on Competition
7. Cornerstone and Aquila are gas merchants who assert that they compete with MUD for sales in at least some Nebraska markets.  They contend that the Commission erred in failing to investigate further the potential anti-competitive effects of the MUD discounts in the Nebraska natural gas market.  They are particularly concerned that Paragraph (2)(g) of the TF service agreement provides that MUD will receive its discounted TF rate at all Northern’s delivery points in Nebraska, even though MUD allegedly has alternatives to transporting on Northern only in the Omaha metropolitan area.

8. Cornerstone also alleges that it requested discounts from Northern at these same Nebraska delivery points that are now encompassed in the MUD Agreements, but that Northern denied Cornerstone any discounts of any kind.  Cornerstone argues that this disparate treatment allows Northern to choose a winner in the competitive natural gas market in Nebraska and cannot square with the Commission’s pro-competition policies. Aquila also contends Northern has denied it similar discounts. 

9. Aquila and Cornerstone argue that the result is that similar shippers are receiving disparate treatment and that MUD can leverage its competitive pipeline alternatives in the Omaha Metro area to extend into areas where it has no competitive pipeline alternatives to compete directly with Aquila and Cornerstone.  Aquila argues that once MUD is established in those areas, Aquila will be unable to challenge for local distribution service.  Cornerstone points out that the competing pipeline bypass threat alleged by Northern does not exist at the majority of Northern’s Nebraska delivery points, and that MUD currently serves no customers at those points outside the Omaha metropolitan area.  Therefore, Cornerstone asserts that Northern’s argument simply does not extend to justify the flexibility afforded MUD in the subject agreements.
10. Cornerstone contends that Northern cannot avoid the anticompetitive implications of this action based upon the Commission’s general selective discounting policy. Cornerstone points out that it has not alleged that selective discounting is per se anticompetitive.  Rather, Cornerstone argues that the facts of this case, involving this pipeline, this discount arrangement, and this geographic region are anticompetitive and need to be further examined.  Cornerstone argues that the foundation of the Commission’s selective discounting policy is the Commission’s commitment to individually review instances of alleged discriminatory discounting actions by pipelines.

11. Aquila argues that the Commission must address this issue in this docket with Northern having the burden of proof.  Aquila argues that the facts raised by both Aquila and Cornerstone regarding the subject discount are more than sufficient to shift the burden of proof  to the pipeline  thereby requiring Northern to either justify its actions or eliminate Paragraph 2(g) from the TF Amendment.  Cornerstone argues that the Commission failed to shift this burden to Northern and stated that the protesters should raise these arguments in a complaint proceeding.  Cornerstone states that there is no justification for this procedural dismissal and that it conflicts with the Commission’s NGA section 4 statutory responsibility to ensure that Northern’s rates are just and reasonable, and not the product of undue discrimination or preference.  Aquila argues that in the May 27 Order the Commission abdicates its responsibility by stating that Aquila (and Cornerstone) should file a complaint if it feels the discounts are not appropriate.  Aquila argues that this would result in a shifting of the burden of proof from Northern to Aquila

12. Further, Aquila and Cornerstone argue that there are numerous issues of fact that warrant a full investigation prior to any implementation of Paragraph (2)(g) of TF Amendment 35.  Aquila contends that there is no support for a conclusion that Northern has fully supported Paragraph (2)(g) of TF Amendment 35 and, there is  support for a conclusion that the harm by such an amendment far outweighs the benefit to the system and its customers.  Therefore, Aquila argues that, at a minimum, if the Commission does not reject Paragraph (2)(g) of TF Amendment 35, it should convene a Technical Conference to permit the parties to explore the issues raised by Paragraph (2)(g). Cornerstone submits that the Commission should convene a technical conference or a hearing in order to permit a thorough examination of the MUD Agreements, their genesis, their impacts on the Northern system customers, and their overall justness and reasonableness, as well as further examination related to the bona fide nature of the bypass threat alleged by Northern, and the amendments consistency with MUD’s rollover rights. 

Discussion

13. The Commission recently examined issues similar to the ones raised here in Northern Natural Gas Company, 111 FERC ¶ 61,379 (2005) (Northern), where the Commission affirm its acceptance of a similar filing by Northern that also included a discount to one of its customers. There, the Commission pointed out that Part 284 of its regulations expressly permit a pipeline to “charge an individual customer any rate that is neither greater than the maximum rate nor less than the minimum rate on file for that service.”
  Consistent with that regulation, Northern’s tariff sets forth both a maximum and minimum rate for each service, including the Rate Schedule TF service at issue here.  Accordingly, the discounted rates Northern has proposed here are not deviations from Northern’s tariff that require Commission approval.  Rather, the Commission has already authorized these discounts through its Part 284 regulations and its approval of Northern’s tariff.  The only reason that Northern was required to file the amended MUD contracts is that certain of the non-rate provisions of the contracts, such as the full requirements, load growth, and by-pass provisions, do materially deviate from Northern’s tariff and form of service agreement, and accordingly, section 154.1 (d) of the Commission’s regulations require that these provisions be filed for Commission approval. 
 Therefore, the
discounted rates proffered by Northern are not the subject of the instant proceeding, which needs only to address whether the material deviations from Northern’s form of service agreement contained in Northern’s contracts with MUD are permissible.

14. Despite the fact that Northern’s proposed discounted rates are authorized by Northern’s tariff, Cornerstone and Aquila argue that the Commission should nevertheless refuse to permit Northern to provide those discounts, limit the discounts to particular delivery points, or require Northern to grant them similar discounts because the discounts would allegedly give MUD a competitive advantage in certain Nebraska markets.  However, since Order No. 436, the Commission has consistently permitted pipelines to offer selective discounts to shippers based on their varying elasticities of demand.
  There, the Commission explained that these selective discounts would benefit all customers, including customers that did not receive the discounts, because the discounts allow the pipeline to maximize throughput and thus spread its fixed costs across more units of service.
 The Commission found that permitting such discounts benefits captive customers by increasing throughput and thereby obtaining a contribution to fixed costs from demand elastic customers that otherwise would not be obtained at all,
 and the Commission's policy in this regard has been affirmed by the court.

15. The Commission recognizes that a pipeline’s discount to one customer participating in a downstream market may give that customer an advantage over non-discounted customers participating in the same downstream market.  However, in determining its discounting policies, the Commission must balance a number of interests. 
  The Commission believes that the benefit of allowing selective discounting in order to obtain a contribution to fixed costs from demand elastic customers outweighs any adverse effects on competition among the pipeline’s customers in their end-use markets.  This is the type of balancing decision that the courts have recognized is within the Commission’s discretion in developing its policies in a competitive market place.  
16. For example, in Midcoast,
 the court rejected a contention that, where pipelines of disparate sizes are competing to serve a particular market, the Commission should not apply the presumption for rolled-in rates for expansions with a rate impact of less than five percent, adopted in the Commission’s 1995 Pricing Policy Statement For New and Existing Facilities Constructed by Interstate Pipelines.
   The appellant in that case argued that the presumption would give larger pipeline systems an unfair competitive advantage, because they could readily absorb the rolled-in costs of new projects without experiencing a rise in system-wide rates in excess of the five percent limit.  The court, however, noted that the Commission promulgated the 1995 Policy Statement in order to provide parties with greater certainty about the rate design that will be applied to new pipelines, thereby allowing them to make better decisions as to such matters as the amount of capacity to develop.  The Court stated that “[I]n deciding to encourage efficient pipeline expansion by offering greater rate certainty at the outset in circumstances that could affect the balance of market forces, FERC exercised the kind of judgment on matters of policy that Congress has entrusted to it.”

17. In permitting selective discounting, including in situations such as the one here where the discount to MUD could affect competition among sellers in the Nebraska end-use market, the Commission has made a similar judgment that the benefits of its selective discounting policy outweigh any potential effect on the balance of market forces.  Indeed, when the Commission has departed from this policy in order to limit a pipeline’s ability to selectively discount because of a concern about adverse effects on competition in a downstream end-use market, the court has reversed the Commission.  For example, in Iroquois Gas Transmission System, L.P., 172 F.3d 84 (D.C. Cir. 1999), the Commission had rejected a pipeline’s proposal to charge certain expansion shippers a discounted rate on the ground that those shippers would be given an unfair competitive advantage of the existing shippers paying the maximum rate.  The court held that the Commission had not explained why the discounts’ impact on downstream end-use markets in the Iroquois case was any different from the competitive impact that regularly occurs in such markets as a result of the Commission's selective discounting policy.  See also, Williston Basin Interstate Pipeline Co. v. FERC, 358 F.3d 45 (D.C. Cir. 2004).
18. Our conclusion that the benefits of permitting selective discounts outweigh any adverse competitive impacts is buttressed by the fact that at least two aspects of our discounting policy help temper the adverse affects of selective discounting on competition.  First, under the Commission’s discount policies the pipeline would not be permitted to charge a rate below a floor of its average variable costs in the relevant period.  In Order No. 436, the Commission stated that:
This is the economic test ordinarily used for determining when discount pricing becomes predatory pricing. A pipeline can never charge a customer less than the floor. Thus, a competitor of the pipeline or competitor of the customer receiving the discount need not fear that the pipeline will engage in transparent predatory pricing. We note, however, that charging the floor rate may not necessarily constitute a defense to a predatory pricing charge under the antitrust laws. We state only that the test of average variable costs for the floor rate is sufficient to ensure that the Commission has met its obligation under the NGA to ensure that rates are nondiscriminatory--an important economic component of which is the prevention of predatory pricing.  Order No. 436 at 31,542. (emphasis added).

19. Second, under the Commission’s selective discount policies, the pipeline must grant similar discounts to similarly situated customers.  To the extent that another customer can show that it presents a similar demand elasticity without other offsetting differences, the customer is entitled to a similar discount. Thus, to the extent two pipeline customers who compete with one another have similar elasticities of demand they should receive similar discounts, absent other relevant differences.  Given the limits that the Commission places on the ability of the pipelines to selectively discount,
 we believe that the benefits of allowing such selective discounts outweigh any adverse affect on competition.

20. Aquila argues that the Commission abdicates its responsibility by stating that Aquila (and Cornerstone) should file a complaint if they believe that the discounts are not appropriate. Aquila argues that this would result in a shifting of the burden of proof from Northern to Aquila.  This misconstrues the Commission’s statements in the Northern order.  As stated above, the subject discounted rates are not deviations from Northern’s tariff that require Commission approval; rather the Commission has already authorized those discounts through its Part 284 regulations and its approval of Northern’s tariff.
  Therefore, the rate that Northern has contracted to charge MUD is a just and reasonable rate as there has been no showing that the discounted rate is outside of a zone bordered by the maximum and minimum rates contained in Northern’s tariff.  Northern is not required to prove that this just and reasonable rate is not unduly discriminatory as these parties appear to suggest.  However, as with any currently just and reasonable rate this rate may be shown to be unduly discriminatory by parties challenging the rate pursuant to section 5 of the NGA.  However, parties challenging this rate as unduly discriminatory must bear the burden of proof under section 5 of the NGA.  

21. The Commission’s response to Cornerstone and Aquila’s arguments was, and is, that if they believed that they are similarly situated to MUD because, for example, they have a similar elasticity of demand and are similarly located, either party may file a complaint if Northern refuses to grant them a similar discount.  Such a complaint proceeding would provide an opportunity to develop a record beyond mere allegations concerning the extent to which Cornerstone and /or Aquila is similarly situated to MUD so as to justify a similar discount.
 
22. On rehearing, these parties have also argued that MPC requires that the Commission must consider the anticompetitive aspects of Northern’s proposal to grant MUD a discount. In Northern the Commission pointed out that in MPC:
[t]he court addressed a situation where the Commission allowed pipelines to deny captive customers access to the spot market for the gas commodity, while providing such access to non-captive customers.  The court found that the Commission had erred by failing to consider the anticompetitive consequences of its action and vacated and remanded the Commission’s orders insofar as they permitted pipelines to provide transportation service to fuel-switchable end users without requiring pipelines to provide the same service to LDCs and captive customers on non-discriminatory terms.

As in Northern, the instant case does not involve a situation where the Commission  permits a pipeline to deny a service to some customers while providing the same service to other customers.  Here, the Commission has required that the pipeline offer the same type of services it agreed to provide MUD to all its other customers as it required in Northern for the Centerpoint contracts.  Here, as in Northern, the Commission is permitting the pipeline to offer different rates to different customers depending upon their different elasticities of demand.  In AGD, the court held that to read MPC as “a rule that price differentials based on demand conditions are always unduly discriminatory would render the decision a defiant and unreasoned exception to the general pattern.  The judicial acceptance of such price differentials is longstanding.” 


Discount Adjustment in Northern’s Next Rate Case
23. Distributors contend that the Commission erred in failing to decide in this proceeding whether it will permit Northern to adjust its rate design volumes in its next rate case to account for the discounts given to MUD.  Distributors argue that to permit a pipeline to recover discounts through the rates paid by captive and other remaining customers is the antithesis of competition because the pipeline will be fully insulated against the risk that it might lose a shipper to a competing pipeline or fuel. Distributors argue that if the pipeline ultimately is permitted to recover these discounts through rates, then it no longer needs to seek the highest possible rate and can agree to virtually any discount from maximum rates.  Distributors argue that, given the magnitude of these discounts and the fact that under the terms of a settlement agreement, Northern cannot file another rate case with rates to be effective prior to November 1, 2007; the Commission must address these issues now.  Distributors argue that if such matters are be left for determination after November 1, 2007, the alleged competitive alternatives to MUD will no longer be available and attempts to determine the reasons for the discounts will be labeled as “twenty-twenty hindsight.”  
24. Distributors also argue that the Commission's discounting policies place Distributors and other parties in the position of having to produce evidence that the discounts provided to MUD were not justified by competition and that it will be up to Distributors to demonstrate that the discounts should not be subsidized by their members and others.  Moreover, Distributors argue that any promise by the Commission that the discount may be investigated in a future rate cases is illusory because MUD’s contracts are expiring now, MUD’s alleged competitive alternatives exist now, and the MUD and Northern personnel that are most familiar with the details of the negotiation are available now.  Distributors also contend that Northern has failed to provide any support for a conclusion that it is necessary to maintain the current system load at a greatly reduced rate, or for a conclusion that the cost shifts that are allegedly prevented are not outweighed by discounts and other payments that Northern will ultimately ask its customers to bear.
25. The Commission rejects Distributors’ various arguments in support of its contention that the Commission must decide in the instant proceeding whether it will permit Northern, in its next NGA section 4 general rate case, to reduce its rate design volumes to account for the discount to MUD.  It is well established that the Commission may order proceedings in the manner it determines is most efficient.
  For a number of reasons, the Commission finds it most efficient to address the discount adjustment issues in whatever section 4 rate case Northern proposes to make such a discount adjustment, rather than here.  

26. First, while Northern is seeking approval in the instant proceeding of material deviations in discounted rate contracts with MUD, the discounts in those agreements will have no effect on the rates that the Distributors or any other customer other than MUD currently pays.  Northern’s maximum rates will remain those approved in its last general section 4 rate case, until such time as Northern proposes to change them in a new    section 4 filing.  Since the record in Northern’s last section 4 rate case did not, and could not, reflect the discounts Northern is providing in the instant agreements with MUD, those rates do not include any discount adjustment with respect to the instant agreements.  Moreover, as the Commission stated in the Rate Design Policy Statement, “The pipeline is at risk for service provided at prices below those projected in the setting of its rates.”
  Therefore, at least until Northern’s next rate case, its other customers can in no way be considered to be subsidizing the discounts given to MUD.  This fully answers Distributors’ concerns that some sort of anti-competitive subsidization is occurring now that requires an immediate investigation.    

27. Second, if, in the future, Northern does file a new rate case it must base its proposed rates upon costs and volumes during the test period applicable to that case.
  Therefore, the only discounts relevant in a future rate case will be those in effect during the period of time mandated by the Commission’s regulations to be used as the test period for the rate case filed by Northern.  There is no guarantee that the subject MUD contract will be in effect during whatever test period is applicable to Northern’s next rate case.  If Northern does attempt to adjust its rate design volumes based on the subject discounts, Northern will ultimately bear the burden of establishing that the subject discount was necessary to meet competition, and the effect of the discount on projected rate design volumes may be determined at that time when it can be examined in conjunction with all of Northern’s costs to establish a new just and reasonable rate.  

28. Moreover, while Distributors has set forth what it alleges as drawbacks in raising reasonable questions concerning whether a discount adjustment would be permissible in any future rate case, this simply does not require the Commission to make a determination on that question in absence of a rate case where Northern is attempting to change rates based on such discounts.  Northern need not justify its discounts until that time based upon the Commission’s discount policies and the fact that if the rates to Northern’s captive customers change, such rate will be based upon the discounts justified in the future rate case.  These procedures give Distributors and other customers a full opportunity to contest any discount adjustment Northern may seek with respect to the discounts in effect at the time of the rate case test period and all parties will have an opportunity to seek discovery from Northern as to all the facts surrounding any discount in effect at the time of the rate case.
29. Distributors argues that the Commission  “brushed aside” highly relevant factors raised by MPC, 761 F.2d at 783, as the Commission has here avoided consideration of the discount issues, without examining them in detail and explaining why Distributors concerns regarding addressing these issues later rather than sooner are unfounded.  Moreover, Distributors argue that the MPC Court rejected arguments that the orders at issue were facially neutral so that if discrimination was later found to exist, it could be dealt with in future rate cases or antitrust suits. MPC, 761 at 787.  Distributors  argues that it, as well as other parties, has raised concerns about Northern’s ability to exercise its monopoly power to the detriment of consumers and the anticompetitive effect of approving these Contract Amendments and submits that the Commission must address these issues now.  
30. However, the MPC Court only required the Commission to consider anticompetitive effects before the implementation of its program.  In the case of its program to permit selective discounting, the Commission has, as discussed above, considered the potential anti-competitive effects, and the Court has affirmed the Commission’s program.
  

31.  Distributors also argue that the Commission’s reliance on its Selective Discounting Policy to avoid addressing the discount issues now is misplaced because as a statement of policy the Selective Discount Policy is not a binding rule, and its use must be justified in the particular circumstances of each case.  Pacific Gas and Electric Company v. FPC, et al., 506 F.2d 33, 38 (D.C. Cir. 1974).  Distributors argue that if the Commission believes that it can only address the level and recovery of discounts through a future base rate proceeding, the Commission must justify that conclusion by demonstrating, that application of the Selective Discounting Policy in a future base rate proceeding is a meaningful alternative to deciding these issues now, when the facts are fresh and MUD has alternatives available to it.  Further, it argues that the Commission fails to address why deferral of the issues will not harm those parties that would oppose recovery of the discounts.  Distributors also argue that the Commission finding that that the acceptance of the Contract Amendments benefits the public by permitting Northern to retain its current system load and assuring shipper parity on its system was made in a vacuum and that there are not enough facts before the Commission to warrant such a conclusion. 

32. The Commission has recently reaffirmed its discount policies.
  In reaffirming its policies the Commission explicitly reaffirmed its burden of proof requirement for discount adjustments and stated that a hearing in a rate case gives all parties an opportunity to seek discovery regarding the purpose and level of any discount.
  These procedures give Distributors a full opportunity to contest any discount adjustment Northern may seek in its next rate case with respect to the subject discounts.  Distributors will have an opportunity to seek discovery from Northern concerning all the facts surrounding its offer of the subject discounts.  Distributors will not have the burden of proving that the discounts were not offered to meet competition.  Rather, Distributors will only have to produce evidence raising reasonable questions about whether competition required the discounts.  Once such questions are raised, Northern will have the ultimate burden of showing that in fact competition did require the discounts.
   

33. In the instant proceeding, the question of which party must bear the burden of proof in a discounting situation has be raised by parties on several occasions.  As shown here, if a pipeline offers a discount from the maximum rate but above the minimum rate to a customer, under the Commission’s discounting policies it is offering a rate which has already been established as just and reasonable.  If, however, a pipeline, in a subsequent rate case proposes that it be permitted to receive a adjustment to its throughput volumes as a result of the discount it previously gave to a customer, the pipeline bears the ultimate burden of proof that the discount was necessary to meet competition and that rate it is seeking is just and reasonable.
  The reason for the difference in the party bearing the burden of proof is clear.  In the first instance the pipeline is charging a just and reasonable rate, albeit discounted from the maximum rate that the pipeline could demand for service, in the second instance the pipeline is attempting to establish that a new rate is just and reasonable.


Posting Requirements

34. Cornerstone argues that it and other parties questioned the appropriateness of Northern’s agreement to provide MUD with new service agreements at discounted rates without following the posting and bidding protocols for the listing of available future capacity in Northern’s tariff capacity allocation provisions and that the Commission cited to Northern Natural Gas Company, 111 FERC ¶ 61,379 (2005) where it addressed a similar issue.  Cornerstone asserts that in that proceeding, the Commission cited its general policy that it does not require pipelines to post rollovers of existing contracts for bidding and cited a recent ruling in TransColorado Gas Transmission Company, 109 FERC ¶ 61,117 (2004), in which it rejected a protest to the pipeline’s proposed rollover of discounted rate agreements without first affording an opportunity for competitive bidding. 

35.  Cornerstone argues that this analysis was incorrect and that the new discounts associated with the MUD Agreements compel application of the Commission’s allocative efficiency principles, through the competitive bidding process, to ensure that the capacity be placed with the shipper that placed the highest value on it.

36. Cornerstone argues that it does not take issue with the Commission’s policy permitting a pipeline and shipper to agree to extend the term of a preexisting, maximum rate agreement without requiring that extended agreement be subject to competitive bidding, but contends that the issue here is whether the new arrangements negotiated by Northern and MUD are substantially different from a mere extension of the term of MUD’s preexisting service agreements.  Cornerstone argues that the subject MUD agreements contain many deviating terms such as increases of Market area delivery entitlements and changes in the receipt and delivery point entitlements as well as new rate discounts, rate caps, and an unusual degree of discount flexibility and that this distinguishes the instant proceeding from TransColorado.  

37. Cornerstone argues that even if the Commission finds that the affording of a new discount and the continuation of a preexisting discount are not distinct for these purposes, Cornerstone submits that TransColorado was wrongly decided, and that the Commission’s policy respecting the awarding of discount rate terms to renewing contract shippers should be corrected to require competitive bidding. Cornerstone argues that in TransColorado, the Commission was faced with the argument that a rollover right for a discount shipper would violate the principle that those parties who value the product or service the most should be the ones to have it.  Cornerstone states that the Commission’s response was that its policy permits pipelines to offer discounts or negotiated rates less than the maximum recourse rate.  Cornerstone states that it does not dispute that principle, but that the issue, both in TransColorado and the instant case, is whether, in the case of a renewing, long-term, firm agreement, the pipeline should be obliged to make its discount offer contingent on first confirming that there are no other shippers willing to pay more than the offered discounted rate.  Cornerstone argues that the Commission did not address this question in TransColorado, nor did it justify the inconsistency of its ruling with the allocative efficiency principle.  

38. Cornerstone argues that Commission policy in the post-Order No. 636 era dictates that pipeline capacity should be awarded to the shipper that places the highest value on it.  Further, Cornerstone submits that the Commission also recognized that in the case of incumbent, captive shippers, allocative efficiency must be married with protections against the pipelines’ ability to exercise market power, and the Commission established the regulatory right of first refusal which embraces the allocative efficiency principle, by requiring “the reevaluation of capacity in the marketplace when a contract expires or is terminated.”  Transcontinental Gas Pipe Line Co., 103 FERC ¶ 61,295 at 62,152 (2003) (Transco).  

39. Cornerstone argues that given these policies, the Commission has not explained how it could permit parties to renew their service arrangement at new, discounted rates and with deviating terms of service without facing the competitive marketplace. Cornerstone argues that allocative efficiency is defeated if some customers are allowed to escape the discipline of the marketplace and places the pipelines in the position of being the final arbiter over who obtains capacity which presents too great a potential for undue discrimination.
40. Lastly, Distributors argues that if a pipeline may simply grant huge discounts without posting capacity for bid, then capacity is not being sold to the party that values it most, but instead to a party of the pipeline’s choosing with no opportunity for any other party to outbid that party and therefore the true value of the capacity is not known.  Distributors argue that neither of these results is compatible with a competitive market and neither is compatible with the Commission’s fundamental duty to protect consumers.


Discussion

41.  As the Commission found in Northern, to the extent that the subject proposal allows an existing shipper's contract to be extended at a discount without being posted to give third parties an opportunity to bid a higher rate, such action is not prohibited by Commission policy.  In TransColorado, the Commission found that pipelines are permitted to negotiate extensions to existing contracts at maximum or discounted rates without offering the subject capacity to other shippers.
42. This action is consistent with the Commission’s 1989 Rate Design Policy Statement,
 where the Commission outlined its concerns with allocative and productive efficiency and stated that it is a necessary objective but not the only objective considered by the Commission.  In its 1989 Policy Statement, the Commission noted that it had required the allocation of capacity using the "first-come first-served" principle but would, henceforth, consider a shift in emphasis to mechanisms and rates which more directly allocate capacity to those who value it more highly.
  However, while the Commission has on numerous occasions stated that it favors placing capacity in the hands of those that valued it most highly, the Commission assumes that the pipeline will always seek the highest possible rate from non-affiliated shippers, since it is in its own economic interest to do so.  Accordingly, the Commission has not required pipelines to implement allocation mechanisms utilizing methodologies such as the Net Present Value (NPV) process which would allocate capacity to the shipper bidding the highest amount to the pipeline.  Rather, the Commission has permitted pipelines to implement such an allocation methodology to the extent it believes such methodologies are necessary on its system in order to allocate scarce capacity to the highest valued use.
43. The parties point out that Northern has permitted MUD to extend the term of the use of its current capacity subject to different conditions and argue that this distinguishes the instant proceeding from the Commission's finding in TransColorado, that the pipeline could extend the term of discounted capacity without following posting procedures for the capacity.  However, as the Commission stated in Northern whether the instant proceeding involves more than a mere rollover of the capacity as the parties argue misses the point.  The fact consistent in both proceedings is that the pipeline and the shipper extended the term of currently subscribed capacity.  The Commission will assume that the pipeline considered that this is the highest value that it could obtain for the capacity until the matter is examined in the next rate case. 

44.   The Commission has provided long-term shippers a ROFR to enable the Commission to make the finding required by NGA section 7 that abandonment of service following contract expiration is in the public convenience and necessity.
 As such this right is intended to protect the current shipper from losing its capacity upon expiration of its contract consistent with the abandonment provisions of NGA section 7.
 At the same time the right also attempts to balance the interests of the pipeline by permitting it an opportunity to test the market value of its capacity.  However, the Commission assumes that a pipeline will always seek the highest possible rate from such shippers, because it is in the pipeline’s own economic interest to do so.  This permits pipelines a degree of business judgment regarding the sale of its capacity.  If the pipeline is satisfied that its agreements to extend contracts with its existing customer gives it as much revenue as it could expect to obtain through marketing the capacity to third parties, it need not commit the capacity to a bidding process. 
45. Northern has permitted MUD to extend the use of the capacity that it currently holds under new terms, thereby permitting it to continue the use of the capacity it currently holds.  The fact that the conditions of service under which the capacity is now utilized differ from its previous use does not violate the reasoning the Commission invoked in establishing a ROFR right, nor does the fact that the pipeline has permitted the shipper to renegotiate its use of capacity during the term of the capacity it currently holds without going through the ROFR process.  

46. The parties requesting rehearing cite Transco and argue that the regulatory right of first refusal embraces the allocative efficiency principle by requiring “the reevaluation of capacity in the marketplace when a contract expires or is terminated.”  However, in Transco, the Commission was merely ensuring that long-term captive customers that relied on the pipeline for service were protected from the pipeline's use of its monopoly power.
  Therefore, the context of the proceeding and the need for a reevaluation of the capacity in the marketplace was the protection of the existing customer under contract.  In the instant situation, MUD, the existing customer, has agreed to the terms of the new contract and maintained its access to capacity without the need to avail itself of the protections provided by the ROFR process. Therefore, the fact that the capacity in question is offered at a discount is not dispositive of the manner in which Northern must allocate capacity.  

Rollover Provisions of Northern’s Tariff

47. Distributors state that MUD’s existing contracts, having been entered into before Order No. 636, contain a grandfathered rollover clause.  Distributors point out that Northern’s tariff provides that should a shipper with such a contract request a rollover for less than the term of the original TF agreement, or a rollover at less than maximum rates, then the MDQ shall be subject to  the Right of First Refusal process described in section 52 of Northern’s tariff.
  Therefore, Distributors argue that because the MUD capacity at issue here has been extended for less than the term of the original agreement -- a period of ten years rather than the 14 year period provided for in the original agreement -- and provided at less than the maximum rate, under the specific terms of the tariff, the capacity is subject to the ROFR provisions of section 52 of Northern’s General Terms and Conditions, and must be posted for bidding.  
48. Northern’s tariff in regard to rollover right of its shippers is derived from a Settlement filed by Northern in 1993 (Settlement).
  Northern’s Settlement states that should a shipper under an agreement containing a grandfathered rollover right request a rollover for less than the minimum term stated in such agreement or at less than maximum rates, the contract would become be subject to the ROFR process unless 
Northern and the party have otherwise agreed in writing.
  The Distributors argue that the settlement provision permitting the shipper and the pipeline to agree in writing to disregard the requirements for a rollover of capacity does not appear in the contracts or in Northern’s tariff provisions. Nevertheless we believe that the tariff provision should be interpreted in the light of the Settlement provision it implements.  While the tariff language permits a shipper rights to extend its capacity, the pipeline retains rights under this language as well, namely, the right to require that a shipper seeking to extend or rollover its capacity do so for the maximum period and for the maximum rate.  In the settlement language cited above, the pipeline explains its intention to permit a certain degree of flexibility in the manner in which it will insist upon its rights under the terms of the tariff language.  The Settlement language provides that if the pipeline reaches an agreement with the shipper to the contrary the shipper may be permitted to extend its capacity without regard to whether it pays the maximum rate for the minimum period of time.  That is what occurred here.  

49. The Distributors argue that to permit the rollover of capacity without the requirement that the shipper pay the maximum rate would allow Northern to exercise its monopoly power over shippers by granting some shippers (presumably those that also possessed market power) a rollover at less than maximum rates while withholding that benefit from other shippers (presumably those that do not possess market power or that are captive customers).  However, if parties to the agreement wish to reach a renegotiation of that agreement and voluntarily take the considerations offered by opposite contracting party instead of the protections offered by the tariff, then the parties have renegotiated their rights and obligations under the agreement.  Northern is not required to provide discounts for any service.  However, if it does so, the Commission’s policies require that it must allow similarly situated customers a like discount for similar service.  If such similarly situated customers are denied a discount the Commission stands ready to review their complaints.  Given this protection, the Commission sees little difference in a pipeline granting a rollover of capacity at an agreed to discounted rate or granting a rollover of capacity at the maximum rate with a previous agreement to provide the customer obtaining the rollover with a discount consistent with the Commission’s discounting policies.  

50. Cornerstone argues that under the arrangement, MUD is entitled to additional increments of capacity beyond its preexisting contract to satisfy future “load growth” in specified quantities.  Cornerstone argues that the policy permitting pipelines to rollover preexisting contracts without subjecting such rollovers to competitive bidding does not apply because the “load growth” portions of the new MUD Agreements do not involve preexisting capacity but options to take significant new entitlements throughout the term of service.  In its proposal, Northern stated that to satisfy the load growth requirements of MUD under the TF agreement it would allocate generally available capacity and would conduct open seasons for any construction required to meet growth requirements.
  Moreover, in regard to FDD Agreement growth needs for MUD, Northern stated that to the extent MUD was unable to obtain firm storage needed in excess of the amount it currently possessed through the ROFR bidding process or any open season that Northern may hold, Northern would provide that balance of storage capacity on the form of interruptible Rate Schedule PDD service in accordance with the terms of that service.  Therefore, any load growth amount in excess of MUD’s currently held capacity appears to be available to MUD through processes such as open seasons, construction or interruptible services all of which entail an open market bidding process.

The Commission orders:
(A)  The requests for rehearing of the Commission’s May 27, 2005 Order are denied as discussed in the body of this order.


(B)  Cornerstone’s August 26, 2005 motion to lodge documents is denied as discussed in the body of this order. 
By the Commission. 
( S E A L )

Magalie R. Salas,

Secretary.

� The parties requesting rehearing are Cornerstone Energy Inc., (Cornerstone), Aquila Inc., d/b/a Aquila Networks (Aquila), and the Northern Municipal Distributors Group and the Midwest Region Gas Task Force (Distributors).  


� Northern Natural Gas Co., 111 FERC ¶ 61,287 (2005).


� Northern Natural Gas Co., 111 FERC ¶ 61,287 at P 8.


� 111 FERC ¶ 61,287 at P 9, 25, citing, Northern Natural Gas Co., 111 FERC       ¶ 61,141 (2005).


� 111 FERC ¶ 61,287 at P 20, citing, Northern Natural Gas Co., 110 FERC           ¶ 61,321 at P 12 (2005).


� Cornerstone states that at the present time MUD serves industrial, commercial and residential customers only in the Omaha, Nebraska metropolitan area. Cornerstone states that in 2002 MUD began to attempt to market natural gas outside the Omaha area into a wider market area that has approximately ten other marketers.  Cornerstone states that this market area is extremely price sensitive, and that to allow MUD to enjoy the instant discount will grant it an unfair advantage over the other competitors.  Cornerstone Rehearing Request at pp.6-7. 


	�  Aquila and Cornerstone argue that the Commission has specifically held: 





The parties challenging the discount adjustment need not prove conclusively that the discount was not required to meet competition, but rather must merely introduce evidence to raise a reasonable question concerning whether, in fact, competition required the discount.  Then, the burden is shifted back to the pipeline to introduce evidence to show that competition required it to grant those discounts. Order Reaffirming Discount Policy and Terminating Rulemaking Proceeding, 111 FERC          ¶ 61,309 P 65 (2005).


� Section 284.10(b)(5)(ii)(A) states that:


Except as provided in Paragraph (d)(5)(ii)(B) of this section the pipeline may charge an individual customer any rate that is neither greater than the maximum rate not les than the minimum rate on file for that service.


� Several of these deviations such as the full requirements and load growth features were permitted to be added to Northern’s tariff and therefore became generally available to all Northern customers subsequent to its filing of the instant proceeding.  Northern Natural Gas Co., 111 FERC ( 61,141 (2005).


� Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol, FERC Stats. & Regs. Regulations Preambles 1982-1985 ¶ 30,665 at 31,543-45 (1985); Order No. 436-A, FERC Stats. & Regs. Regulations Preambles 1982-1985 ¶ 30,675 at 31,677-80 (1985).  18 C.F.R § 284.10(c)(5).


� Order No. 436 at 31,544; See also, Policy for Selective Discounting by Natural Gas Pipelines, 111 FERC ¶ 61, 309 (2005). 


	� Order No. 637-A, ¶ 31,099 at 31,551-52 (“The justification for permitting this exercise of market power is to enhance efficiency by increasing throughput and to benefit those captive customers with long-term contracts by reducing, in the next rate case, the amount of fixed costs that otherwise would be recovered through the rates paid by those captive customers”), 1A. Kahn, the Economics of Regulation 131-33 (1970) (price discrimination one solution to problems of natural monopoly and declining costs).





� Associated Gas Distributors v. FERC, 824 F.2d 981, 1010-12 (D.C. Cir. 1987) (AGD) (selective discounting permitted to benefit captive customers by contributing to payment of fixed costs), cert. denied, 485 U.S. 1006 (1988); United Distribution Companies v. FERC, 88 F.3d 1105, 1141-42 (D.C. Cir. 1996) (affirming the Commission’s determination to permit selective discounting and not requiring pipelines to discount).


� In Order No. 637-A, the Commission addressed the issues similar to those raised by these parties in regard to competition in discussing its decision to permit the removal of the price cap for short-term capacity releases.  The Commission stated:


[u]nder section 4 of the Natural Gas Act (NGA), the Commission’s responsibility is to ensure that rates are just and reasonable.  To be sure, that responsibility entails an examination of market power.  But rate regulation cannot perfectly emulate the prices produced by a competitive market and rate regulation frequently reflects a balance between the potential for exercise of market power and the need to promote allocative or productive efficiency or achieve other regulatory goals.  The Commission’s current regulatory framework, for instance, has long permitted some exercise of market power by pipelines through selective discounting below the maximum rate.  The justification for permitting this exercise of market power is to enhance efficiency by increasing throughput and to benefit those captive customers with long-term contracts by reducing, in the pipeline’s next rate case, the amount of fixed costs that otherwise would be recovered through the rates paid by those captive customers.  Order No. 637-A at 31,551-52.


� Midcoast Interstate Transmission, Inc. v. FERC, 198 F.3d 960 (D.C. Cir. 2000) (Midcoast).


� 71 FERC ¶ 61,241 (1995), reh’g denied, 75 FERC ¶ 661,105 (1996). 


� Id. at 97.


� 18 C.F.R. §  284.7 (b)(1) states that:


An interstate or intrastate pipeline that offers transportation service on a firm service basis under subpart B, C or G must provide such service without undue discrimination, or preference, including undue discrimination or preference in the quality of the service provided, the duration of the service, the categories, prices or volumes of natural gas to be transported, customer classification, or undue discrimination or preference of any kind. 


See also, Village of Bethany v. FERC, 276 F.3d 934 (D.C. Cir. 2002) which states that pipelines are free to charge any rate between the minimum and the maximum applicable rate, "with the qualification that pipelines may not unduly discriminate between similarly situated customers." Id. at 938. 


� Section 284.10(b)(5)(ii)(A) of the Commission's regulations expressly permits a pipeline to “charge an individual customer any rate that is neither greater than the maximum rate nor less than the minimum rate on file for that service.”


� As to Aquila’s argument that it and Cornerstone have been precluded from changing discounted points to areas deemed non-competitive by Northern, the Court in Williston Basin Interstate Pipeline Co. v. FERC, 358 F.3d 45 (D.C. Cir. 2004) recently held that held that the Commission failed  to adequately justify its policies as set forth in Colorado Interstate Gas Co., 95 FERC ¶ 61,321 (2001) and Granite State Transmission Co., 96 FERC ¶ 61,273 (2001) (CIG/Granite State) permitting the retention of discounts when secondary points are used because it appeared that such a policy would undermine the benefits of selective discounting.  On remand, the Commission ultimately found that it could not show pursuant to section 5 of the NGA, that any benefits of increased competition achieved by its policy outweighed the costs of reduced selective discounting. Williston Basin Interstate Pipeline Co., 110 FERC ¶ 61,210 (2005).  Therefore, the Commission stated that it would not require pipelines to depart from the policy established in El Paso Natural Gas Co., 62 FERC ¶ 61,311 at 62,990-91 (1993) where the Commission held that if the pipeline's contract with a shipper limits its discount to its primary point, the pipeline could require the shipper to pay the maximum rate whenever it or its replacement shipper uses a different point.  Therefore, this is also an issue that parties may argue in a complaint proceeding if they believe that Northern has improperly denied them their contractual rights to move a discount upon taking service at a secondary point. 


� Northern at P15, citing, Maryland People’s Counsel v. FERC, 761 F.2d 780 (D.C. Cir. 1985) (MPC).


	� Associated Gas Distributors v. FERC, 824 F.2d 981, 1011 (D.C. Cir. 1987) (footnotes omitted).  


� See Stowers Oil and Gas Co., 27 FERC ¶ 61, 001 (1984) and cases cited therein.  


� 48 FERC ¶ 61,122 at p. 61,449 (1989). 


� 18 C.F.R. §154.303(a) (2005) provides in part that the test period for a pipeline that has been in operation for more than 12 months consists of a base period of 12 consecutive months of the most recently available actual experience, the last day of which may not be more than 4 months prior to the filing date of the rate case.  This is to be followed by an adjustment period of up to 9 months immediately following the base period which may not extend more than 9 months beyond the filing date of the rate case.  The rate factors (volumes, costs, and billing determinants) established in the base period may be adjusted for changes in revenues and costs which are known and measurable with reasonable accuracy at the time of the filing and which will become effective within the adjustment period.  


� Associated Gas Distributors v. FERC, 824 F.2d 981, 1010-12 (D.C. Cir. 1987) (AGD) (selective discounting permitted to benefit captive customers by contributing to payment of fixed costs), cert. denied, 485 U.S. 1006 (1988).


� Policy For Selective Discounting By Natural Gas Pipelines, 111 FERC ¶ 61,309 (2005).


� Id. at P 62.


� See, Iroquois Gas Transmission L.P., 84 FERC ¶ 61,086 at 61,477 (1998).   


� On August 26, 2005, Cornerstone filed a motion with the Commission to lodge certain documents related to a recent announcement of an open season by Northern to show that Northern’s allegation of a load loss if it did not make certain concessions to MUD was suspect.  The Commission’s denies Cornerstone’s motion.  Such information may very well be relevant to a proceeding where Northern attempts to adjust its rates to accommodate its discount but it is not necessary to review such information to determine if Northern is entitled to grant a discount subject to the Commission’s selective discounting policies.   


� 47 FERC ¶ 61,295, order on reh’g, 48 FERC ¶ 61,122 (1989).


� 47 FERC at 62,053 fn. 23.


� Tennessee Gas Pipeline Co., v. FERC, 94 FERC ¶ 61,097 at 61,400 (2001) (Tennessee).  A short review of the development of the ROFR emphasizes this point.  As part of its adoption of open-access transportation, the Commission provided in Order No. 436 and then in Order Nos. 500-H and 500-I, automatic pre-granted abandonment for all firm transportation service under Part 284 blanket certificates.  But the court in, AGA Assoc. v. FERC, 912 F.2d 1496, 1518 (D.C. Cir. 1990) found that pre-granted abandonment left customers inadequately protected.  Subsequently, in Order No. 636, the Commission adopted the ROFR to provide existing customers protection from the exercise of pipeline monopoly power at the end of a contract period.  In reviewing Order No. 636, the court stated that to make a finding of public convenience and necessity that would support pre-granted abandonment under section 7, the Commission had to make appropriate findings that existing market conditions and regulatory structures protect customers from pipeline market power.  United Dist. Cos. v. FERC, 88 F.3d 1105, 1139 (D.C. Cir. 1996).  There, the court found that the ROFR provided this protection and stated that the "basic structure of the right-of-first-refusal mechanism provides the protections from pipeline market power required for pre-granted abandonment under       § 7."� HYPERLINK "http://business.cch.com/primesrc/bin/highwire.dll?U=q00001ik&MH=200&QBE=N&RR=Y&ATH=Y&KM=Y&PLT=B&DI=01D5F09BF09C16CB1BB0cchnavapp006%3B216.251.244.145&LI=00050000000D&fShowByPubs=NO&NSH=1&DocInternalLink=0C36000C000423357&fShowByTOC=NO&fShowByTOCMode=FALSE&fBBarInDoc=YES&IP=1&NSH=1&iBBActions=1978223l&fHasPrevDoc=Y&fHasNextDoc=Y&fIsAllLink=Y&QDK=3&UserInput=%20%40%40FERC-TP%20103%20FERCP61%2C295.&ModifiedLink=%20%40%40FERC-TP%20103%20FERCP61%2C295.&LinkString=103FERCP61295&Handle=FERC-TP&UE=robert.mclean%40ferc.gov&a=dd&fPrintUserID=N&FRMS=DOC&NFRM=DOC&ult=h" \l "FN40C36000C000423357#FN40C36000C000423357" �� Id. at 1139. 


� In Tennessee, the Commission articulated its policy favoring the awarding of  capacity to those who valued it the most while at the same time protecting existing customers.  The Commission stated that:


 Such truly captive customers deserve some added protection for continuity of service, since it is presumed they have ordered their affairs based on receiving services from the pipeline.  .  .  .  By contrast, a new customer has not yet obtained service and presumably will not make financial investments based on the use of natural gas provided by the pipeline until it is assured of service on the pipeline.  This gives the potential new shipper more options, such as using alternative fuels or locating in another area with access to another natural gas supplier. 





					*  *  *


	Thus, when an existing shipper and a potential new shipper are competing for capacity, as in the ROFR situation, the existing shipper should be given an advantage in retaining existing capacity.  But when the allocation is taking place solely between potential new customers, as is the case under the [Net Present Value] NPV, there is no reason to favor one customer over the other.  .  .  .  As a result, the capacity should be allocated to the person who values the capacity most, as shown by its willingness to pay the most within the constraints of cost of service regulation. Id. at 400-01.





� The Commission stated in Transco:


Transco's tariff provides that a shipper has ROFR rights only if the pipeline serves notice of termination of a contract.  If the shipper terminates the contract, or the contract expires of its own terms, the tariff provides that the shipper does not have ROFR rights.  Unless Transco chooses to terminate the contract, a firm shipper would not have the opportunity to review a third party offer accepted by the pipeline and determine whether to match that offer for all, or a volumetric portion, of its capacity. 103 FERC at P 3.





� Fourth Revised Sheet No. 104, Rate Schedule TF.





� Northern filed this Settlement on May 7, 1993 to resolve all outstanding issues in Northern’s Order No. 636 restructuring proceeding, an ongoing rate case, an interim gas inventory charge proceeding and a purchase gas proceeding.  Northern Natural Gas Co., 64 FERC ¶ 61, 073 (1993), order on compliance and reh’g, 65 FERC ¶ 61, 011 (1993). 


� Rollover of Less Than Entire Contract With Grandfathered Rollover Rights:





The parties have agreed that should a shipper under an agreement containing a grandfathered rollover right request a rollover (i) for less than the minimum term stated in such agreement; (ii) at less than maximum rates, unless Northern and the party have otherwise agreed in writing,


then the contract shall be subject to the ROFR process.  However, if a shipper under an agreement containing a grandfathered rollover right requests a rollover of less than the maximum daily quantity (“MDQ”), then only that portion of the agreement for which a rollover was requested


will remain subject to the grandfathered rollover right in the future. The remainder of the agreement shall be subject to the ROFR process.  Settlement at Restructuring Proceeding, Article III F.4.a, pages 92-93.


� Specifically, in order to meet TF agreement load growth requirements for MUD Northern stated that it:


 will allocate any generally available capacity in accordance with section 26 of the General terms and conditions of Northern’s tariff, and to the extent necessary will construct facilities to meet the TF growth requirements.  In addition, Northern will hold open seasons for any construction required and will provide service to any other requesting shipper whose bid meets the economic feasibility requirements for construction of facilities as set forth in Northern’s tariff.  Northern’s April 29, 2005 Transmittal Letter at 3. 








