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ORDER DENYING PROTEST
(Issued March 4, 2004)

1. On January 6, 2004, CAlifornians for Renewable Energy (CARE) filed a motion
to intervene and protest in the above-referenced dockets. In this order, the Commission
denies CARE’ s protest. Thisorder benefits customers by ensuring that collateral attacks
on Commission orders may not be made through protests to compliance filings.

Background

2. On November 20, 2001, the Commission issued an order in Docket No. EL01-
118-000 in which it proposed to condition all new and existing market-based rate tariffs
and authorizations to include a prohibition against “anticompetitive behavior” and “the
exercise of market power.”! Inthe Initial Order, the Commission stated that it did not
propose a specific date by which each seller must make a compliance filing, but instead
proposed to direct each seller to include the required revision to its tariff the next time
that it filed an amendment to the tariff or sought continued authorization to sell at market-
based rates. The Commission stated that it intended to condition all future market-based
rate tariffs and authorizationsin a similar manner.

3. After issuance of the Initial Order, the Commission began including specific
language in market-based rate orders stating that acceptance is subject to any tariff
condition adopted by the Commission in Docket No. EL01-118-000 and directing the
applicant, within 15 days of the date of issuance of an order adopting atariff conditionin
Docket No. EL01-118-000, to make a compliance filing to amend its tariff accordingly.

4, In an order issued on November 17, 2003 in Docket Nos. EL01-118-000 and
EL01-118-001, the Commission approved six market behavior rulesto be included in all
market-based rate sellers’ tariffs and authorizations.? The Commission stated that the
market behavior rulesfor all market-based rate sellers would become effective 30 days
from the date of issuance of the November 17 Order. Inthe November 17 Order, the
Commission directed market-based rate sellers to include the market behavior rules at
such time as they file any amendment to their market-based rates tariff or (if earlier) at

! Investigation of Terms and Conditions of Public Utility Market-Based Rate
Authorizations, 97 FERC 61,220 (2001) (Initial Order).

2 Investigation of Terms and Conditions of Public Utility Market-Based Rate
Authorizations, 105 FERC 1 61,218 (2003) (November 17 Order).
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such time as they seek continued authorization to sell at market-based rates (e.g., in their
three-year update filings).

5. On December 1, 2003, the Commission issued a notice of extension of time, until
December 17, 2003, for the date for compliance filings for certain market-based rate
sellers that were previously directed, in prior orders, to amend their tariffs within 15 days
of the datg of issuance of an order adopting atariff condition in Docket No. EL01-118-
000, et al.

6. The Commission clarified, in an order issued December 11, 2003, that the
December 17 deadline applied only to the market-based rate sellers that were previously
directed, in prior orders, to amend their tariffs within 15 days of the issuance of an order
adopting atariff condition in Docket No. EL01-118-000 and included an appendix listing
these entities.* On December 15, 16, and 17, 2003 numerous companies submitted
filingsin compliance with the November 17 Order.”

7. Notice of the compliance filings was published in the Federal Register, 68 Fed.
Reg. 75,498-50 (2003), with comments, protests, and interventions due on or before
.January614, 2004 (December 23 Notice). CARE filed atimely motion to intervene and
protest.

Discussion
8. Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18

C.F.R. §385.214 (2003), CARE’ s timely, unopposed motion to intervene serves to make
CARE a party to the compliance proceedings.

3 See Notice of Extension of Time, Docket Nos. EL01-118-000 and EL01-118-
001, issued December 1, 2003 (December 1 Notice).

* See Order Clarifying Prior Notice, Docket Nos. EL01-118-000 and EL01-118-
001, issued December 11, 2003.

® See Notice of Fili ng in Docket Nos. ER03-1372-002, et al.

® Initsfiling, CARE included Docket Nos. EL01-118-000 and EL 01-118-001
among the list of captioned dockets. However, the Commission’s December 23 Notice,
to which CARE responds, did not solicit comments, protests and interventions in Docket
Nos. EL01-118-000 and EL01-118-001. Instead, the December 23 Notice listed only the
docket numbers for the individual proceedings in which compliance filings were made.
Accordingly, we consider CARE’ sfiling as having been made in the latter dockets.
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0. In its protest, CARE contends that the market behavior rules “are not transparent
enough for consumer and ratepayer stakeholders to know sixty days in advance what the
rate will be, and tariff revisions still allow Sellersto charge rates that are not just and
reasonable.”” CARE asserts that the Commission’s approval of the November 17 Order
isan “illegal abuse of discretion and a prejudicial act.”®

10. CARE'sprotest does not dispute the compliance filings of the November 17 Order
that were noticed in the December 23 Notice. Rather, CARE challenges the merits of the
Commission's underlying directive in the November 17 Order that market-based rate
sellersinclude the market behavior rulesin their tariffs. Thisisacollatera attack of that
order which is beyond the scope of these compliance proceedings.” Therefore, we deny
CARE’lg protest as an impermissible collateral attack on the Commission’s November 17
Order.

The Commission orders:

CARE's protest is hereby denied.
By the Commission. Commissioner Kelly not participating.

(SEAL)

Linda Mitry,
Acting Secretary.

" Protest at 12.
8 Protest at 14-15.

® We note that CARE did not intervene in Docket No. EL01-118, and did not seek
rehearing of the November 17 Order. In addition, we cannot treat CARE’ s protest in this
proceeding as arequest for rehearing, since it was filed well after the date on which
rehearings were due. See 16 U.S.C. § 825I(a) (2000).

See Occidental Chemical Corporation, 104 FERC {61,142 at P 10 (2003), order
onreh’'g, 105 FERC 9 61,348 (2003); Tennessee Gas Pipeline Company, 105 FERC
161,120 at P 55 (2003).



