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Developing competitive efficient wholesale marketsis a highly desirable goal. There are,
however, anumber of barriers to creating robust markets, including grid operation influenced by
merchant interests, fractured grid operation, and ajurisdictiona patchwork of rules governing the
grid. Necessary grid expansion is not keeping pace with the requirements of robust wholesale
markets. The lack of uniformity in generation interconnection standards among regions and
utilities poses unnecessary barriers to entry by new efficient generators. There has been
Inadequate monitoring and policing of evolving markets. Demand responsiveness that could act
as a brake on price run upsis generally absent from electricity markets. Vibrant markets require a
reliable trading platform, yet there are no legally enforceable reliability standards.

The Commission does not have all of the tools it needs both to promote large regiona
markets and to protect the public interest. A number of legislative changes are critical to
achieving the goal of well functioning wholesale markets that yield substantial consumer benefits.

All interstate transmission should be placed under one set of jurisdictional rules. FERC
should have authority to order the formation of RTOs and to site electric transmission facilities
necessary for interstate commerce. Congress should promote the adoption of uniform nationwide
generation interconnection standards. Refunds should be authorized for past periods if the rates
charged are determined to be unjust and unreasonable. The Commission should have authority to
assess civil penalties against prohibited market behavior, its authority over utility mergers must be
strengthened, and the direct authority to remedy market power should be provided. FERC and the
state commissions must be strongly encouraged to ensure that electricity markets include demand
responsiveness. The promulgation of mandatory reliability standards for bulk power markets
must be authorized by Congress.
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Mr. Chairman and Members of the Subcommittee on Energy and Air Quality:

Thank you for the opportunity to testify on the role of competitive wholesale power
markets in providing affordable reliable electricity to American consumers and the role of the
Federal government in ensuring the development of the power industry.

Historical and Statutory Background

The electric power industry has undergone significant economic and technological changes
that have rendered inadequate the current statutory scheme for regulatory oversight. In order to
shorten my testimony, | am attaching a White Paper recently made available to the Senate
Committee on Energy and Natural Resources by Chairman Bingaman. The White Paper provides
excellent description of the historical development of the electric power industry and the role
various statutes have played in that development.

The development of competitive efficient wholesale markets is a highly desirable goal.
Thisis primarily afedera responsibility, and achieving this goal will benefit our nation's
consumers and economy. There are, however, a number of barriers to the creation of robust

markets, including grid operation influenced by merchant interests, fractured grid operation, and a

jurisdictional patchwork of rules governing the grid. Almost athird of the grid is not subject
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directly to the FERC's open access and nondiscrimination requirements. Necessary grid
expansion in not keeping pace with the requirements of robust wholesale markets. This means
that cheaper power cannot always reach the customers who want it. The lack of uniformity in
generation interconnection standards among regions and utilities poses unnecessary barriers to
entry by generators that could provide cheaper power for consumers. There has been inadequate
monitoring and policing of evolving markets. Demand responsiveness could act as a brake on
price run ups, yet is generally absent from electricity markets. Vibrant markets require areliable
trading platform, yet there are no legally enforceable reliability standards.

With notable exceptions such as PURPA and EPACT, the legal framework that governs the
electricity industry is now more than sixty five years old and assumed an old fashioned cost of
service regime. Simply stated, the Commission does not have all of the tools it needs both to
promote large regional markets and to protect the public interest. | would like to underscore a
number of legidlative changes that are critical to achieving the goal of well functioning
competitive markets that yield substantial consumer benefits.

Transmission Jurisdiction

A. One Set of Rules

Congress should place all interstate transmission under one set of open access rules. That
means subjecting the transmission facilities of municipal electric agencies, rural cooperatives, the
Tennessee Valley Authority, and the Power Marketing Administrations to the Commission's open
accessrules. These entities control 30% of the nation's electricity transmission grid. Their

current non-jurisdictional status has resulted in a patchwork of rules that hinder seamless
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electricity markets. Markets require an open non-discriminatory transmission network in order to
flourish.

In addition, all transmission, whether it underlies an unbundled wholesale, unbundlied
retail, or bundled retail transaction, should be subject to one set of fair and non-discriminatory
interstate rules administered by the Commission. Thiswill give market participants confidence in
the integrity and fairness of the delivery system, and will facilitate robust trade by eliminating the
current balkanized state-by-state rules on essential interstate facilities.

B. Regional Transmission Organizations

While the Commission has made substantial progress in forming the Regional
Transmission Organizations that are critical to the competitive market place, our hand would be
strengthened by a clear declaration by the Congress that these institutions are in the public interest
and should be formed. One appropriate action would be to give the Commission clear authority
to order the formation of such institutions in compliance with Commission standards. | firmly
believe that large RTOs consistent with FERC's vision in Order No. 2000 are absolutely essential
for the smooth functioning of electricity markets. RTOs will eliminate the conflicting incentives
vertically integrated firms still have in providing access. RTOs will streamline interconnection
standards and help get new generation into the market. RTOs will improve transmission pricing,
regional planning, congestion management, and produce consistent market rules. We know for a
fact that resources will trade into the market that is most favorable to them. Trade should be
based on true economics, not the idiosyncracies of differing market rules across the region. A

clear message from Congress would certainly speed the formation of these critical institutions.



C. Transmission Siting

| would recommend that Congress transfer to the Commission the authority to site new
interstate electric transmission facilities. The transmission grid is the critical superhighway for
electricity commerce, but it is becoming congested due to the increased demands of a strong
economy and to new uses for which it was not designed. Transmission expansion has not kept
pace with these changes in the interstate electricity marketplace.

Although the Commission is responsible for well functioning electricity markets, it has no
authority to site the electric transmission facilities that are necessary for such markets to thrive
and product consumer benefits. Existing law leaves siting to state authorities. This contrasts
sharply with section 7 of the Natural Gas Act, which authorizes the Commission to site and grant
eminent domain for the construction of interstate gas pipeline facilities. Exercising that authority,
the Commission balances local concerns with the need for new pipeline capacity to support
evolving markets. We have certificated well over 12,000 miles of new pipeline capacity during
the last six years. No comparable expansion of the electric grid has occurred.

| recommend legislation that would transfer siting authority to the Commission. Such
authority would make it more likely that transmission facilities necessary to reliably support
emerging regional interstate markets would be sited and constructed. A strong argument can be
made that the certification of facilities necessary for interstate commerce to thrive should be
carried out by afederal agency.

Adequate grid facilities are essential to robust wholesale power markets. | am confident

that transmission will be built in sufficient quantitiesif siting authority is rationalized, rate
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jurisdiction is clarified, and adequate cost recovery mechanisms and risk-based rates of return are
allowed.

D. Generation Interconnection

| would recommend that Congress direct the Commission to adopt uniform nationwide
standards that streamline the process of interconnecting generators to the grid. The Commission
has taken some steps in this direction by encouraging utilities to file their interconnection rules,
but more must be done. Generation siting decisions should not depend on how easy it is to hook
up in a particular region or with a certain transmission provider. Standardized and uniform rules
promulgated by the Commission are necessary.

Rates and M arket Power

Ensuring just and reasonable prices must be addressed far differently as we move to
competitive markets than under the monopoly structure. It is more complex now. The basis
nature of our regulatory tasks is moving from reviewing cost-based prices charged by individual
sellers to ensuring good performance by markets. | believe that the Commission's current

regulatory tools are inadequate to the new task.

A. Refunds

| believe the Commission needs additional authority to properly address the issue of
refunds for unjust and unreasonable wholesale electricity prices. The Commission has concluded
that section 206 of the Federal Power Act does not allow the Commission to require refunds of

unjust and unreasonable rates charged prior to a date 60 days after acomplaint isfiled or the
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Commission initiates an investigation. | recommend that section 206 be amended to allow the
Commission to order refunds for past periods if the rates charged are determined to be unjust and
unreasonable. Limitations on how far back in time the Commission can order refunds may be
appropriate.

B. Civil Penalties

| recommend that the Commission be given authority to assess civil penalties against
participants that engage in prohibited behavior in electricity markets, such as anticompetitive acts
and violations of tariff terms and conditions. If the Commission isto be the "cop on the beat" of
competitive markets, we must have the tools needed to ensure good behavior. Refunds alone are
not a sufficient deterrent against bad behavior. Simply giving the money back if you are caught is
not enough. The consequences of engaging in prohibited behavior must be severe enough to act
as a deterrent.

C. Mergers and Consolidations

To ensure that mergers do not undercut our competitive goals, the Commission's authority
over mergers involving participants in electricity markets must be strengthened in a number of
ways. Consolidations of market participants can have adverse consequences to the functioning of
electricity markets. The Commission's detailed experience with electricity markets and its unique
technical expertise can provide critical insights into a merger's competitive effects. The
Commission's authority to review mergers should be strengthened to ensure that all significant

mergers involving electricity market participants are reviewed.
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| recommend that the Commission be given direct authority to review mergers that involve
generation facilities. The Commission has interpreted the FPA as excluding generation facilities
per se from our direct authority, although that interpretation is currently before the courts. Itis
important that all significant consolidations in electricity markets be subject to Commission
review. For the same reason, the Commission should be given direct authority to review
consolidations involving holding companies.

| am also concerned that significant vertical mergers can be outside of our merger review
authority. Under the current section 203 of the FPA, our merger jurisdiction istriggered if there
Isachange in control of jurisdictional assets, such as transmission facilities. Consequently,
consolidations can lie outside of the Commission's jurisdiction depending on the way they are
structured. For example, amerger of alarge fuel supplier and a public utility would not be
subject to Commission review if the utility acquires the fuel supplier because there would be no
change in control of the jurisdictional assets of the utility. If the merger transaction were
structured the other way, i.e., the fuel supplier acquiring the utility, it would be subject to
Commission review. Such vertical consolidations can have significant anticompetitive effects on
electricity markets. Those potential adverse effects do not depend on how merger transactions are
structured, and thus our jurisdiction over those transactions should not depend on how they are
structured. Therefore, | recommend that the Commission be given authority to review all
consolidations involving electricity market participants.

D. Market Power Mitigation
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Market power still existsin the electricity industry. The FERC, with its broad interstate
view, must have adequate authority to ensure that market power does not squelch the very
competition we are attempting to facilitate. However, the Commission now has only indirect
conditioning authority to remedy market power. Thisis clearly inadequate. Therefore, |
recommend legidlation that would give the Commission the direct authority to remedy market
power in wholesale markets, and aso in retail markets if asked by a state commission that lacks
adequate authority. For example, such authority would allow the Commission to order structural
remedies directly, such as divestiture, needed to mitigate market power.

E. Demand Responsiveness

Markets need demand responsivenessto price. Thisis a standard means of moderating
prices in well-functioning markets, but it is generally absent from electricity markets. When
prices for other commodities get high, consumers can usually respond by buying less, thereby
acting as abrake on price run-ups. |f the price, say, for a head of cabbage spikes to $50,
consumers ssimply do not purchase it. Without the ability of end use consumers to respond to
price, there isvirtually no limit on the price suppliers can fetch in shortage conditions.
Consumers see the exorbitant bill only after the fact. This does not make for awell functioning
market.

Instilling demand responsiveness into electricity markets requires two conditions. first,
significant numbers of customers must be able to see prices before they consume, and second,
they must have reasonable means to adjust consumption in response to those prices.

Accomplishing both of these on awidespread scale will require technical innovation. A modest
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demand response, however, can make a significant difference in moderating price where the
supply curveis steep.

Once there is asignificant degree of demand responsiveness in a market, demand should be
allowed to bid demand reductions, or so called "negawatts," into organized markets along with the
megawaitts of the traditional suppliers. Thisdirect bidding would be the most efficient way to
include the demand side in the market. But however it is accomplished, the important point is
that market design simply cannot ignore the demand half of the market without suffering painful
consequences, especially during shortage periods. There was virtually no demand responsiveness
in the California market. Customers had no effective means to reduce demand when prices
soared.

It would be helpful for Congress to send a message that instilling a significant measure of
demand responsiveness into electricity marketsisin the public interest. | would recommend that
legidation strongly encourage FERC and state commissions to cooperate in designing markets
that include demand responsiveness. Thiswould help to ensure just and reasonable wholesale
prices and would be an effective market power mitigation measure.

Reliability

The industry needs mandatory reliability standards. Vibrant markets must be based upon a
reliable trading platform. Yet, under existing law there are no legally enforceable reliability
standards. The North American Electric Reliability Council (NERC) does an excellent job
preserving reliability, but compliance with itsrulesis voluntary. A voluntary systemislikely to

break down in a competitive electricity industry.
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| strongly recommend federal legidation that would lead to the promulgation of mandatory
reliability standards. A private standards organization (perhaps a restructured NERC) with an
Independent board of directors could promulgate mandatory reliability standards applicable to all
market participants. These rules would be reviewed by the Commission to ensure that they are
fair and not unduly discriminatory. The mandatory rules would then be applied by RTOs, the
entities that will be responsible for maintaining short-term reliability in the marketplace.
Mandatory reliability rules are critical to evolving competitive markets, and | urge Congress to
enact legidation to accomplish this objective.

PURPA and PUHCA Repeal

PURPA and PUHCA are statutes that may have outlived their usefulness and | would
support their repeal in the context of broad restructuring legislation that ensures robust
competitive power markets. | would support repeal of PURPA if there is a mechanism enacted to
promote the development of renewable resources, such as a reasonable portfolio standard. |
would support PUHCA repeal if state and federal regulators are given explicit authority to review
the books, records and accounts of utilities when necessary to ensure just and reasonable rates.

Security of the electric power infrastructure

The recent acts of terrorism against our Nation underscore the absol ute importance of
ensuring that our infrastructure is a secure as possible. The Commission's primary jurisdiction is
over the rates charged by jurisdictional companies. To that end, | would note that last week the
Commission issued a statement of policy assuring the industries we regulate that they may recover

al prudently incurred costs to safeguard the infrastructure.
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Conclusion
| stand ready to answer questions and to assist the Subcommittee in any way. Thank you

for this opportunity to testify.
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July 20, 2001
To: Members, Committee on Energy and Natural Resources
From: Jeff Bingaman, Chairman
Subject: White Paper on Electricity Legisation
Summary

There are many lessons that can be drawn from the recent and continuing electricity
crissin Cdiforniaand the West. The clearest oneisthat the market institutions that
have devel oped are not adequateto thetask. If weareto relievethe current problems
in that region and prevent their appearance in other regions it is essential that the

structural defects in the market be cured.

The Federal Energy Regulatory Commission (FERC) and state regulators currently
have some tools to relieve these problems. Many of the structural defects in the
market, however, are either beyond the jurisdiction of either FERC or state

regulators, or are intractable for other reasons, both political and economic.

Congress has a clear duty to address this situation as part of comprehensive energy
legidation. Our task must be to look at the economic foundations upon which this

industry isbased, to review the market institutions that are developing, and to assess
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the adequacy of the legal and regulatory institutions that are in place to ensure that
these markets function properly. Such an assessment must lead to a legidative
solution that will match the regulatory structure to the market institutions that they
areintended to govern and give adequate authority to resolve market defects, without
interfering unduly inthose markets. This Committee haslaid thefoundation for much
of thiswork in previous Congresses. We must now move forward with alegidative
solution. To leave electricity legislation for another day would be to ensure that the

problems faced now in the West will be replicated across the country.

The business of supplying electricity has changed. So must the regulatory and legal
framework within which it operates now change. Those changes must reflect the
reditiesof the market. In order to understand how laws regulating electricity should
be changed, it is necessary to understand why the system worked the way that it did,

and what has changed to makeit necessary to change the laws governing that system.

This paper contains a short summary of the history of the industry and its legal
structure, a discussion of the developments that necessitate the change of that legal
structure, and an outline of the elements that | believe are essentia to a legidative

solution for electricity that isin the broad national interest.

| plan to use this outline as aframework for my questionsin our eectricity hearings
next week. | encourage you to provide me with your thoughts and suggestions on
thisoutline and any other elements of electricity legidation that you beieve should be

treated in the comprehensive energy legislation we are about to mark up.
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A Brief History

Electricity hasbeen suppliedinthe U.S. by regulated monopoliesfor nearly acentury.
Verticaly integrated utilities, with state-granted monopoly franchises, have sold
electricity that they generated, over wiresthat they own, to customersto whom they
havethe exclusiveright to sell. Thelegal structure for regulation of thisindustry has
been based on this framework, both at the federal and the state levels.

The reason that the normal pattern of business—customer choice in a competitive
market—has not been followed inthe e ectric industry isbecause with the technologies
that have been available, a monopoly could sall power more cheaply and efficiently

than amultiplicity of competitors.

Samuel Insull, Thomas Edison’s personal secretary and founder of Commonwealth
Edison in Chicago, devel oped some basic understandings at the beginning of the last
century that set the mold for the sale of electricity. The multiplicity of suppliersin
Chicago meant duplication of facilities that raised costs. Many suppliers, with
separate sets of distribution wires, and separate smal generators could not take
advantage of the economies of scalethat would result from allowing asingle seller to
serve the city. Insull convinced the city’s leaders to grant him a monopoly to sell
power. In return he would serve all customers and alow the city to set hisrates, as

long as they assured him of a reasonable return on his investment.
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Thuswas born the regul atory compact that becamethe pattern for electric companies
throughout the United States. Statesand citiesgranted monopoly franchises. Utilities
developed their own generation resources, built distribution systems and sold
electricity to their customersunder these exclusivefranchiserights. Statesdevel oped

public utility commissions to regulate rates.

In the 1920s, this system began to get out of control. Large holding companies that
owned many utilities developed. The regulatory systems developed to control the
electric monopolies were soon unable to function adequately. Since corporate
structureswere so complicated, and holding companiesoperayed in many states, local
or state public utility commissionswere unableto keep track of revenues, which could
be shifted from one company to another, or to a parent holding company in another

state.

To further complicate matters, it became clear that states did not have jurisdiction to
control wholesale electricity transactions across state lines. The Supreme Court, ina
case involving the sales from a Rhode Island utility to Attleboro Steam and Electric
Company in Massachusetts, ruled that states could not regulate interstate sales of

electricity.

Abusesinthe electric industry were rampant. Assetswere shifted from state to state.
Sales were unregulated. Stocks were peddlied from door to door. A complex and

mostly unseen structure of financing was funding the whole tottering structure.
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Retail customers, sincethey were captive customersof the franchise monopolies, had

no protection from these abuses.

When the Roosevelt administration came to power in 1933, among itsfirst initiatives
were responses to the abuses that had created the electricity debacle. In 1935,
legidation was signed into law that was aimed at these problems. The Public Utilities
Act of 1935 had two titles, the Public Utility Holding Company Act (PUHCA) and
the Federal Power Act. The former was intended to deal with corporate structure

abuses and the latter to regulate transactions in interstate commerce.

PUHCA broke up the industry into manageable chunks and focused it on its core
busi ness--the provision of monopoly e ectricity service--by requiring utilitieseither to
operate primarily inasingle state or to be regulated stringently at the federal level by
the Securities and Exchange Commission (SEC). Utilities were also forbidden to
engage in businesses that were not directly related to their monopoly electric service
without explicit approva by the SEC. The sprawling empires of interconnected
corporations owning electric utilities were broken up. Companies were required to

choose between their other businesses and the electric industry.

The Federa Power Act gave the Federal Power Commission authority to regulate
transmission of eectricity in interstate commerce, wholesale rates for electricity,
dispositions of utility assetsprimarily mergers—and certification of hydro-electric

facilities. Government owned facilities were not subject to regulation. The
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Commission was explicitly denied jurisdiction over generation facilities and over

distribution in intrastate commerce.

With the passage of the Public Utilities Act, the framework for the sale of electricity
was set. Regulated monopolies sold electricity to captive customers and were
protected from monopoly abuse by an overlapping framework of regulation at the
state and federal levels. Ratesfor electricity, both at the statelevel for retail salesand
at the federal level for wholesale sales, were set by regulators and based on the costs
to theutilitiesto build, maintain and operate generation, distribution and transmission
facilities plus a reasonable return on investment. As technological developments
furthered the economies of scale and scope on which this industry’s efficiency
depended, electric ratesfel. Infact, eectric rates, inreal dollar terms, declined from

the turn of the century until the late 1960s.

In the late 1960s and early 1970s, however, things began to change. Utilities, which
had seen steady rapid growth of demand throughout thefirst haf of the century, built
for acontinuation of that level of demand growth. Plantsgrew larger and larger. It
is certain that the oil crisis of the early seventies forced fuel prices up, causing
reductionsindemand. Reduced demand | eft utilitieswith excesscapacity. Customers
had to pay for that excess. For thefirst timein history, electricity pricesbegantorise.
Many public utility commissions would not alow utilities to recover the cost of

building excess capacity from their consumers.
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At about this time, technological developments began to change the underlying
economics of the utility monopoly structure. The economies of scale and scope that
had lead to the creation of utility monopoliesbeganto change. Beforethistimelarge
central station coal plantswere the most efficient way to produce electricity. Natural
gas generators had been expensive and inefficient. Development of new combustion
turbinesthat burned natural gasfar more efficiently and at the sametimewerefar less
expensive to build meant that small gas plants could compete with large coal plants.
Technologies of transmission meant that e ectricity could be shipped for far greater
distances than in the past. New switching technologies and computerization of the

control systems meant that regional transmission grids were possible.

The first legidative response to these technological and economic changes was the
Public Utility Regulatory Policies Act of 1978 (PURPA). That law created the first
non-utility generators. In order to encourage alternative generation resources, such
as wind, solar, biomass and cogeneration, PURPA freed these types of generators
from the restrictions of PUHCA and required utilitiesto buy electricity from them at
rates equal to the cost avoided for the construction of new facilities, as determined by

state regulators.

Theresult was afairly gradual changeintheway new resourceswere acquired. From
the middle of the 1980s through the middle of the 1990s, over half of the new
generation that came on line in the U.S. was from these non-utility generators. The
wholesale electricity business was no longer the exclusive province of utility

monopolies.
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In 1992, Congress, seeing the success of the non-monopoly generation sector,
changed the law to further allow development of a competitive wholesale el ectricity
industry. The Energy Policy Act of 1992 (EPACT) exempted generators who sold
exclusvely at wholesdle from PUHCA. It also gave FERC (the successor
organization to the Federal Power Commission) the authority to require utilities to
allow their competitorsto use their transmission linesto sdll electricity. For thefirst

time ever, wholesale buyers of electricity could shop freely.

Recent Developments

Changes since the passage of EPACT have been rapid and dramatic. Today utilities
no longer build generation for their sales to their retail customers, but buy those
supplies from the wholesale market. Some states have removed the restrictions that
require retail monopolies, and alow their customers to pick their own generation
suppliers. Other states have begun the process that will lead to dependence on
competitive retail markets. Supplies of electricity depend to a greater degree than
ever before on regional market institutions. Virtually all wholesale electric rates are

based on the market, and not on cost of service.

The FERC hasimplemented the changesinthelaw primarily through two major rules,
Order No. 888 and Order No. 2000. Both orders dea with the transmission system
and its uses for competitive sales of electricity. Order No. 888, issued in 1996,
requires al jurisdictional owners of transmission to filetariffs stating the rates, terms

and conditions for use of their transmission systems by others buyers and sellers.
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Those rates, terms and conditions must be comparable to those that the utility gives
toitsdf anditsaffiliates. Thisorder also encouragesthe development of independent
system operators of the transmisson system. Order No. 2000 extended this
encouragement. Thisorder required all jurisdictional utilitiesto file proposalsto turn
control of their transmission facilities over to independent regional transmission

organizations (RTOs) or to explain why they were not doing so by January of 2001.

All utilitieshave complied, but not al proposals have been found to be acceptable to
the Commission. FERC has issued orders in many of the filings, either giving
conditional approval, or reecting the filings as not meeting the characteristic and

functions of the Order.

The thrust of these orders comes from the Commission’s understanding that a
competitive market that will produce just and reasonable rates for electricity cannot
exist until the essential facilities for trade in electricity, i.e., the transmission system,
is operated and controlled on a regional basis, and by entities who have no vested
interest in outcomes in the generation market and so have no incentive to manipulate

the use of the transmission system for the benefit of their generation affiliates.

Thetransition to acompetitive industry iswell under way. However, not al hasbeen
smooth. Thelast few years have seen severe price spikesin the Midwest and South.
Thereisaclear and pressing crisis in prices and supply in the West and particularly
inCalifornia. The North American Electric Reliability Council reportsthat there may

be problems with prices and supply in New York, New England and the Central
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South. They also report that there are serious transmission constraints that may
threaten reliability and supply in the West and the Central South. Theinstitutionson
which the country now reliesfor delivery of affordable, dependable electricity service

are showing the strain of adapting to the new market circumstances.

A Legidative Proposal for the Committee on Energy and Natural Resour ces

To meet the challenges of the new realities of electricity markets, Congress must
make someimportant legidative changes. A balanced and comprehensive, rather than
a piecemedl, solution isimperative. These changes that | believe are needed can be
grouped under five primary headings. 1. Transmission Jurisdiction; 2. Reliability;
3. Ratesand Market Power; 4. Regional Planning and Siting; 5. Market Transparency
Rules. These provisions should be complemented by appropriate changes to the tax

code to allow atransition to a modern transmission grid.

1. Transmission Jurisdiction

Congress should clarify that FERC has jurisdiction over dl transmission, whether
bundled or unbundled. Once jurisdiction has been clarified, the Commission can use
its existing legal authority determine which facilities are transmission in interstate

commerce and which are distribution facilities and thus state jurisdictional.

FERC jurisdiction should be extended to public, cooperative and federal utilities.

Suchjurisdiction should not extend to setting transmission ratesfor these entities, but
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should require that rates set by these transmitting utilities should be comparable to

those that the public power utilities charge to themselves.

Legidation should affirm FERC's authority to order utilities to join regional

transmission organizations.

Interconnection rules should be clarified in order to ensure that new sources of

generation are able to interconnect to the transmission system.

2. Reliability

Legidation should authorize a system for assuring the reliability of the grid that is
mandatory, that requires sanctions and penalties for failure to comply with the rules

that ingtitutions for that purpose develop, and that is subject to federal oversight.

3. Rates and Market Power

Legidation should require the FERC to promote competitive markets.

Legidation could require FERC to, where markets are depended on to set rates,
ensure that those markets are workably competitive. A dightly more prescriptive
formulation could authorize the Commission to allow market-based rates for
transactions that are entered into freely by participants in a workably competitive

market, or ratesthat result from market institutions such as power exchangesor other
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bid mechanisms. Where such workably competitive markets do not exist, the
Commission should take such actions as are otherwise consistent with its authority

that it deems necessary to foster competition.

All sdllers into such markets should be clearly subject to market rules and market
mitigation measures ordered by the Commission. It should be made clear that normal
transactions, not into market-based-rate setting institutions, by public power entities

should continue to be non-jurisdictional.

Legidation should also clarify that the Commission may take into account in assuring

just and reasonable market-based ratesthe effect of demand response mechanismson

those rates.

4. Regiona Planning and Siting

A national transmission grid isanecessity, but cannot occur without a new approach
to transmission planning, expansion, and siting. Federal eminent domain, by itself, is
not likely to lead to an effective approach to meeting thisneed. What is needed isto
use federal eminent domain as a backstop to a more cooperative, regionally based

approach to transmission and siting issues.

Legidation should authorize regional regulatory compacts that are charged with

exercising jurisdiction over transmission planning, expansion and siting. In this
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context, it would be necessary to grant FERC siting authority, but allow it to cede

such authority to appropriately constituted regional entities.

A more extensive authority for regiona entities would be to alow such bodies to
exercise al or somejurisdiction previoudy exercised by states, but that, by reason of
the regionality of markets, would be in danger of being preempted by the FERC.
Such other authorities might include jurisdiction over regional reserve requirements,

mai ntenance requirements and market monitoring functions.

PUHCA protections should be replaced by giving FERC jurisdiction over mergers of

holding companies that own utilities and over acquisitions of generation assets.

5. Market Transparency Rules

Legidation must ensure transparent information on market transactions and should

grant clear authority to the Energy Information Administration and the FERC to

collect and publish appropriate data, while protecting proprietary information.

Other Provisions

A balanced and comprehensive legidative solution should also:

. Repeal PUHCA, but only if FERC is given enhanced authority to address

market power problems, and both FERC and the states are given greater
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access to the books and records of holding companies to prevent affiliate

abuses.

Repeal PURPA’s mandatory purchase requirements, but only if it isreplaced
with provisionsthat remove disincentivesfor renewables or maketheir place
inthemarket lesssure. Such provisions should include clarification of energy
imbalance rules for intermittent generation; interconnection rules for
distributed generation; interconnection rules for combined heat and power
facilities;, and standardsto accommodate net metering of renewabl eresources.
Legidation must a'so develop a market incentive structure to encourage the

development of renewable resources.

Require that sellers of electricity provide adequate information to customers
to alow them to make reasonable choices, including information about
prices, alternatives, and environmental characteristics of the generation being
sold, to the extent practicable. The Federal Trade Commission should also be
directed to develop rules to prevent such unfair trade practices as amming

and cramming, and inappropriate disclosure of consumer information.

Provide for the continuation of programs that traditionally have been borne
by utilities through a Public Benefits Fund. The fund should provide support
for such programs as low income assistance, research and development,

efficiency and conservation investment, renewable resource investment,



26

universal service, and other public good programs that are being left behind

by the transition to a competitive industry.

Tax Provisions

Certain provisions of the tax code create adisincentive for participantsin the market
to engage in certain of the structural changes that are necessary. These provisions
should be repealed. The tax code should be amended to alow utilities to spin
transmission assets off into separate corporations and to remove tax restrictions on
participation by public power utilitiesand cooperative utilities. Whilesuch provisions
are not jurisdictional to this Committee, they represent an essential component of a
functional electricity policy and should be pursued through the committees of

jurisdiction.



